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Vs.
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Vs.
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JUDGMENT
HON'BLE SHRI B. N. DHOUNDIYAL, MEMBER (A) :-

The controversy ra1sed in all the above O0.A.s
is s1m11ar and we consider it appropriate that all

of them be disposed,of_together;in & commonr judgment.

2. In 0.A. 615/93, the applicant, Shri G. c. Roy, has
challenged the irregular<”posting* and regularisation
of Shri Dhir Singh at. Food- Research & Standard1satlon
Laboratory (for short -"FRSL "y, Ghaziabad‘lagainst the

recruitment rules. InTO.A.-696/93,*Dr. V. K.;Dhingra

challenges his mala fide transfer to- accommodate
the said Shri Dhir Singh. 1Inp 0.4.-2109/92, he alleges

that the post of Director, FRSL, Ghaziabad has been

declared as g reserved ‘post to" ‘benefit Shri Dhir

Singh even though this“postAis a single isolated ' and

sc1ent1f1c one.z\ In O A. . 1343/92, Dr.,Satya ‘Prakash

alleges that one Post of CTO has been kept' vacant’ -
for almost three years to accommodate - Shri Dhir

Singh. By separate tnter;@:LorQers -passed in. these :

O.A.s, the respondents haveiibeen_urestrained%‘from

regularising' the _Services .of. Shri. bPhir- Singh or: -

transferrlng Dr.‘Dh1ngra -outside, the FRSL, Ghaziabad

or go;ng ahead w1th selectlon ta. the -post. of Director.

3. The main argument putforth by the applicants

is that though the Central Food -Laboratory, ‘Calcutta

and the FRSL Gha21abad are .both- under: the M1n1stry "

of Health ~and Fam11y Welfare, -these are- independent - -

Fie

unltS, each hav1ng itszxoqn -cadre . and . recruitment -

N

rules. In case of FRSL, . Ghaziabad; the post: of

Sen1or Analyst is 'h: be fllled +up. 100%. by promotion”

and there 1s no scope» either for d;pect recruitment

i"to the post nor the post of Senior Analyst can be
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filled up by transfer/depﬁfafion;v Shri Dhir Singh
was recruited as Senio‘-r“ Ahalyst in the Central VFood
Laboratory, Calcutta but under orders dated 20.9.1989,
he was transferred to FRSL, Ghazi&bad on compassionate
grounds on temporary basis for é ﬁeribd of three

months. This term has . been -£xtended from time to

time and he is being rotated for the purposer of

adjustment against various :posts in various disciplines -

for which he 1is neither qualified nor ‘eligiblé;n

At one time he was even..adjusted‘ against the post-

of Micro Biologist for which he had no qualificaticns.

The applicants apprehend that. Shri. Dhir Singh will

be given .a post of Senior -Analyst and they will'

oy

be deprived of promotional opportunities.

4. Counter affidavits have been filed by Shri

Dhir Singh, as well aS'by‘fhe Unidﬁ'of India. Thé

official respondents have ”CafegOricall§:hstated th;t

there is no proposal to consider absorptlon of Shr1

Dhir. Singh at FRSL, Ghaziabad On a regular ba81s. :

They have also stated that he w111 have to report

back to his parent Laboratory after the last exten51on“

provided to him and have ‘also shown to us a copyl
of the letter relieving him from his present désigﬁﬁéﬂf

on 31.5.1993.

;f' A perusal of rules notified on 6.1.1077, called

fhe Food Research and Standardlzatlon Labaoratory, .

; - H
Ghaziabad. (Senior Andlyst) Recrultment Rules clearly

3

shows that Junior' Analyst ‘with five years"serv1ce are

- 27T L

LRSS LT

eligible: for promotion and consultatlon w1th the

-';wf_ N\f}_}

Union Public Service Comm1ss1on (UPSC) -is necessary.

There is no provision. for app01ntment_-on transfer,

Rule 5 defines the powers of relaxation as under :-

o
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"»ﬁjkré)eexempted from the .purview, of reservation by

(25 )
"

“"5. Power to relax :- Where the Central Government
is of the opinion that it 1is necessary or

“‘expedient so to do, it may by order, for reasons
to be recorded in writing, and in consultation
.with the Union Public Service Commission, relax
any of these rules with respect to any class
or category of persons."” .

There is no averment by the respondents that the
bosting“ of Shri Dhir Singh was done in relaxation

of the rules. and the UPSC was consulted. We, therefore

‘hold that Shri Dhir Singh was posted and continued-

at FRSL, Ghaziabad in an irtégular-‘manner. . However,

" as we have noted that he has’ already been relieved,

are

no further discussions y required ‘in -O.A.. ‘Nos: 615/93,

1343/92 ‘and | 696/93.  These Oif.5 are disposed. -of

with the d1rect10ns to the respondents to -Y(a) refrain

T

from re- postlng Shr1 Dhir Slngh at FRSL Ghaziabad
deLyhOisf’ﬁhéﬁlruiés, (b) not 'tbfvéfféctixany transfer
of ths‘ﬁggisiigg 1ncumbents outs1de‘ FﬁSL Ghaziabad
without thelr consent (c) not .to keep vacant the
post mof Senlor ‘Analyst/CTO unless;fihsl competent
authority . certlflesl that there is' no requlrement
fo flgl;ng up these posts,_ and (d)' srrange | fbr

convenlng ,of the DPC to cons1der all' e11g1b1e

?

candldates for promotlon to vacant posts.

R

6. We may  -now conside&,wthe,‘;ssuelspgﬁssg_‘by:fgr:

Vvio K.! Dhingra - in, 0.A.2109/92, i.e., .the reservation

" of.’the post. of Director, .FRSL, .Ghaziabad even thpugh

4t’ris:~a- single -isolated .and sc1ent1f1c Apost. : Tpe

advsrtisement by the UPSC.on 27. 6. 1992 (Annexure A 1)

 :shows. that: this ;post in..the scale of Bsf4500-57Q04—

‘has>.been reserved for. Scheduled Caste candidates.

-3

“fne scientific posts-.above the lowest Class-l posts

Y
i




N

Government of India order’ dated 23. 7 1975. . -The O.M.
dated 23.7. 1975 extendlng the scheme of reservation
for SCs and STs in s01ent1f1c and technlcal posts
clearly specifies that this extension would be upto
and 4including - the lowest grade of Class-I in the
respective services wherever they have been hitherto

exempt from the purview of the scheme of reservation

so far on the ground that the posts were intendedl‘

for "~ conducting,. directing, guiding research work.

Only such of the::scientific and technical posts
as satisfy: all " the: following condltlons are to be

exempted from the purview of the reservatlon orders :@-

concerned. T - S

. (ii) They should -be classified as 'scientific or

”  technical' in terms of Cabiner Secretariat

(Department of Cabinet Affairs), O.M. No.
85/11/CF-61(1), dated 28.12.1961; and

q7-(iii) Therer should be postsi’for' conducting:

‘research or for organlslng, guiding and
directing research." , : C

'7;: ‘No counter has been f11ed but durlng the course

‘of arguments; the learned counsel for the respondents

1contended that grouplng of posts "for the purposes

_of operating the roster is allowed.' However, as

there  are only seven posts -of Directors in the

~d1fferent departmenfs of Ministry of Health. and

“Famlly Welfare and ‘while the ecircular dated 11.11:-1971

of the Department of Personnél -clearly states: that

posts of “similar 'status ‘and salary may be grouped

. for the purpose .of reservation, but in such: a..case
"the groﬁps;SO7Tormed“shonid not- ordinarily consist 0of
‘Jess than 25 posts. ""TheE”nnderlyingfiidea=fis thgt

”?heée posts should be of similar status, similar salary.

T'a

'-

. “(i) ‘The ' posts shébuld be in grades - above the-
. " lowest grade in Class 1 of the Service




and reqqire similar qualificationms. It has Dbeen
held that where there is only one post in the cadre, it
shall not be reserved. In view of the above provisions
relating to exemption of higher scientific posts
from the ambit of the reservation scheme and railure
of the respondents to shewd/ how the post could be
reserved by adopting the grouping method, we hold
that the post of Director, FRSL, Ghaziabad could
not have been reserved for SC candidates. The whole
jssue shall be re-examined in consultation with
the Union Public Service Commission in the light
of the above observations and orders de-reserving
the post of Director shall be issued within a periqd
of three months from the date of receipt of this

order.

8. With these directions, these applications are

disposed of finally. No orders as to costs.

- rv (v-r =~ — W :
( B. N. Dhoundiyal’) ( S. K. Dhaon )

Member (A) Vice Chairman (J)
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