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(ZE_IVERED BY HOW'BLE SHRI J.p. HARMA, MEMBER(J)

Tre wplicent, while posted at F.53. Tila: Nagar in’
Jelhi Police has beeninvolved in a corruption case and
he was arrested in case FI: 278 dt. 3.9.1984 under
Sectien 5 of the Prevention ef Corrupticn Act and 161 IPC,
r5. Tilak Nagar and > aced under suspension by the order

of even date and wys transferred tc New Jelhi District Lires,

F.5. Parl iamentary Street with iwrediate effect. The

respondents Hesides the abeve criminal case also initiated

departmentsl proceedings against the dpplicant py the

orcer dt. 14.%3.1992 (Anne xure A2) and summary of allegations

has been served on the

"

;/"

spplicant by the memo dt. 14.7.199 2,
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In the present gplicatiecn, the gpplicant has prayed for
the reliefs that his suspension erder dt.3.9.1984 and
initiatien of the departmental proceedings by the impugned

orders (Annexure A2 and A3) be guashed er in the
alternative the departmental prece_edlinf},s be kept in
abeyance till the dispesal ef the criminal c ase against
him. The grounds taken by the gplicant in this
agpplication are that he shall be prejudiced in his defence
in the criminal case and there are certain®recedents

where it has been held that till the dispesal eof the criminal
case, the departmental preceedings be kept in abeyance.

It is further taken as a grcumd that the departmental

enquiry under Rules 1l and 12 of the Delhi Pelice (Punishmenti
and Appeal) Rules, 1985 is barred during the pendency ef

the criminal case, Another greund taken is that if

the applicant is’vauitted from the Criminal Court en a
different finding recondled by the judicial Court and if he

is anished by the departmental authority in the departmental

pl‘eceedings, then there shall be two different findinas en

(A)  R.Raja Menar vs. UDI, 1992 (1) ~TJ-CAT-95.
(B)  Kusheshwar Dubey Vs. Bharat Co Ltd., 1939(2)ATLT SC 468
(6)  Jai Prakash vs. UOI, 1991 (1) SLJ-CAT 362

(37 C.A. NG.1435/89-Kashmir Lal v o
cecided on lé 1.1992. al Vs. Commi.sioner ef Police

(E)  C.A. NC.593/90 in RE-J
; -Jagtar | e
Police decided on 22.3 gggo.xaur Vs&lommissioner of
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the same charge. In any eveat the finding of the judicial
bedy should 5@ allewed to prevail and net to differ with
the Cfiminal Court finding and in thi§ connection reliance
hés been placed on the éase of Ex-Head Constable Ram Niwas

Vv s. Commissioner ¢f Police, 1992 (1) ATJ CAI_364.

2. The respondents, on the other hand contested this
application and filed the reply that the aspplicant was

inwlved in a corruption case and he was placed under
suspension. It is further stated that during suspensien

peried, the gpplicant remeired unceuthorisedly absent frem

the headquarter where he was pested for a number of days
in February, June, September and October, 1990. Since the
gpplicant was inwlved 1in a corruption case, so he was
gut under suspeénsien and could not be ginen duty. The
respendents have alse referred to the Memo dt.15.1.1992

( Anne xure é to the counter) in which the vigilance cell
‘has written to Depﬁty Commissioner of Police on the
subject of criminal cases pending against the peiice
officers and the relevant para is quoted below :=

'There is no legal bar to the initiation of
departmental disciplinary action under the rules
applicable to the delinquent public servamt where
criuinal proceedings alrsady in progress. In
departmental enquiry, the cfficial is net tried fer
any criminal effence. The disciplinary autherity
starts the proceedings for the purpose of satisfying .
himself as to vhether the defaulter is guilty of any.
misconduct gnd delinquency and likely to reach a
conclusion whether the delinguent deserves teo be
retsined in public’ service or to be reverted or to be

reduced in rank or otherwise, suitably dealt with feor
the delinguency concerned.® ‘

e 04

..




Thers is alsoc a circulac of the department filed by the
resoondents {Annexure C to the counter) and nara 2(iii)

of the same is reproduc:d below $-

"Jhile de ciding such casas, tha instructions
quotaed in nara 28,2 Chapter %III Volume I of the
Vigilanca Manual should alsd be kept in vigw by the
concerned discisiinary authorities. This para
interalia orovides, "It is nacessary that all
rslsvant matters be considered in each individual
case and @ consciius view taken whether disciplinary
srocesdings may not bs started along side criminal
prosecution. In @ case whers the charges are serious
and the avidence streng =nuugh, simultan®ous
departmental oroceedimgs should bs instituted so
that a spsady decision is obtainsd on the misconduct
of th: -ub:ic sarvant and a final decision can be
taken about his further continuance in smaloyment.®

On the basis 3f the above circular of the department as

well as Vigilance Saction, tha respondents have tak:n

‘ths stand that thsre is no bar to start dspartmental
snquiry simultansously with the criminal case against

the applicant. The applicant shall not at all be orsjudiced
and hes cannot be rainstatsd ‘as the chargas against the

apnlicant ars gerious. The applicant could not be granted

any leave during suspension undsr thz »rovisiocns of FR 58,

3e We have heard the learned counsel for the partie=s at
length and have gons through the rucord of the case.

Regarding suspension, the applicant has assailed the ords r
dt.3.3.1984 when actually thes departmental proceedings have

commenced against him., The applicant has bsen susoendad

as envisagsd under Delhi Police fPunishment and Anpeal)

I
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Rules, 1330, Thus it cannot be said that the order

of suspension dt.3.3,.1384 suffers from any infirmity.

4, Thz applicant has not made any praysr for
snhancam:nt of the :subsistence aliouanc: though he has
been under suspension now fpom the last 38 ysars, The
subsistsnce allowance was ordered to be ravised

after ths expiry of thres months under the nprdvisions of
FR 53. Since the apnlicant has not made any grisvance to

that effect, the respondents ar- following the said nrovision,

5. As regards the start of the dspartmental

proczedings aftsr 8 yaars,.the applicant has taken a
contradictory stand as it is averred in the application

as also arqued by the learned counsel that the dspartmantal

procgedings should not be commancad after inordinate delay

and in this connection the aonlicant has placad reliance on
the following ¥uthorities, Taking ths stand takan by

th2 aosplicant in this apolication, it cannot be said that
the deoartm nt: cannot initiats disciplinary nrocaadings

against the appiicant on the basis of the misconduct,

*
(1) N.Vad Vyas Vs. Govt.of A.P., 1330 (3) SLR-CAT-538

gz) State of M,P.Vs., Bani Singh, 1930{2)SLR 798 SC
(3) G.R.Murthy Vs, UOI, 1990(2) 5L3 CAT 75.

(4)  Ramesh K.Desai Vs, U3I, 1990 (3)3LJ3 CAT 241.
(5}  V.Ram Bhadran Vs.UOI, 19392 (1) 5L3J CcAT 46,

lo
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6. The l.arnad counssl for the applicant also a rqued

that the misconduct against the asplicant is alse of
unauthorisad absance during susosnsion oariod and he has
referred tot h: fact that oolics official under suaaension
haé not to perform any duty and also he has not to report

for attsndanc:z during the suspension period and in this
conn:ction he has referr:d to ths authority of 1382(2)
5L) 166 (Zonal Manager, Faod Corporation of India Vs. Khalil
Ahmad Siddiqui), 1373 (2) SLR 194 (Chittranjan Ghos VUs.
Insoector General of Police), 1334 (3) SLR 493 (Ganga Vaidya

Js. Chairman, Karnataka Land Army Ltd. Regarding this

contention, the applicant can raise necessary objection
to t hs said @ccuggtfgm against him in the departmental
arocesdings and he can assail the ultimate resalt if the

finding is hzld against him, It shall not be oroper to

deal with that matter at this stage on merits,

7. The main question that arisas is uhether the

simul taneous »sroczsdings can bes drawn against the applicant

along with the criminalc ase or not. In this connection,

tuo recent dacisions of the Tribunal in Tara Chand Pandey

Us. Commissioner of Police (0A 1485/92) decidad on 1.10.1342
and in the ca:za of Ramash Kumar Vs. Commissionsr aof Police

(DA 1262/92) decided on 21.10:.19)2 are relsvant. Both the

ls
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decisions aa based on the ratio of thsc ase of Kusheshuwar
Dubasy Vs. Sharat Coking Coal Ltd., 1988 SC 2118, .The
Hon8ble Supreme Court observed that whether the

departmental procsedings sho.ld be stayed or not, wholly

depends on the facts and circumstances of a particular case.
The r elsvant nortien of the said judgement is extracted

balow 8=~

"The view expressed in the three cases of the Court
sesm tosupport the position that while there could
be no legal bar for simultanaous proceadings being
taken, yzt there may be Casss whers it would be
appropriate te défer disciplinary procesdings awaiting
disnosal of the crimiralcase. In the latter class
of ¢thses it wauld be open to the dalingquént employes
to seek such an order of stay or injunction from
the Court., Whether in the facts and circumstancas
of a particular case thers should or should not be
such simultanedty of the procesedings would then
receive judicial consideration and the Coutt will
decide in the given circumstances of a particular
case as to whether ths disciplinary proczedings
should be interdicted, ocending criminal trial. As
e havs alr ady stated that it is neither. possihle
fior advisable toevolue a hard and fast, straight-
jacket formula valid for allcas:s and of general
application without regard te the particularities
of the individual situatien. For the disposal of
the pmesent case, us do net think it necessary to
say anything mors, oarticularly when we do not
intend to lay down any gsnoral guideline."

He The contention of the learned co.unsel for the

applicant is that the departmental enquiry be deférred
as ths applicant will have to disclose his defence sarlier
which shall prejudice him in the criminal c ase uhen the

trial commencas. There 18 no substance in this

contention bescause the witnesses in departmental
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proceedings cannat be said to be same as also the

misconduct on which the applicant is procseded against

- gratification, but
is not only of chargs of illegal/ - also of unauthorised

absence from duty for a particular neriod, The Hon'bls

Supreme Court has also considered the matter in the

LY

case of Dalhi Cloth & Genasral Mills Lid,VUs. Kushal Bhan,
AIR 1960 SC 0-806, (ii, Tata 0il Mills Company Ltd. Us.
Its Jorkmen, AIR 1965 SC o-156 and (iii, Jung Bahadur

Singh VUs. Baij Nath Singh, AIR 1353 SC p-30. There is

as such )
no axxixdx: legal bar/for simultaneous srocuedings for

a criminal off:nce in a court of law and for departmental

proceadings in accordance with the rslsvant servica rules.

9. We have carzfully analysad the arngents of

the lsarned couns3l for the apslicant that in the

criminal trial . 38lrsady charge has been framed on 17.2.1387

and the charges in the criminaltrial are almost the

same as in the departmental oroceedingsl In the
departmental orocesdings, the summary of allegations
against the anplicant consists of two parts :-

Firstly ,that he acceptsd Rs.300 as illegal gratification

Le
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from one Shri Ramesh and s acondly, that during

suspension period, he ramained unauthorisedly

absant from the diétfict lines without any kind of

lsave/parmission of the competent authority and he

is liable for departmental action under Section 21 of

Delhi Polica Act, 1378. The list of witnessas

m ntioned thers in only mentions official witn®sses

and none of ths private witnesses is mentioned to

be esxanined }n support of the summary of allegations,
While in the cr;mina;c ase for the chargas levelled
against him, ths comolainant to be examined is one
Shri Ramesh besides othsr evidance. Furthei,hc is
al#o to be tried in tﬁe criminal casa with another co-
accused 51 Bahadur Singh, Thus from a perusal of the
above facts and circumStancgs, the allngationn
against the applicanf are of corruption and the

departmantal authorities in visw of the various

circulars refsrred to in the judgsment have thought

it pseper and axpedisnt to procaed with the departmental

gnquiry after waiting for eight long ysars fOr the

J\Q ‘ ...10000

—

— i |




-10- ™

decision of the criminalc ase. T he applicéﬁt
himself has taken certain grounds of dalay and laches
in oursuing the dapartmantal enguiry 'after 5 long
time, The departmsnt has no hold on the criminal
case, which is a separate mattsr. In the facts and
circums£ancas of.this particular case in view of

the authorities refarred to above, particularly af
Kyshashwar Dubey (supra), the department can very well
proceed agains; the applicant simultanmsously with the

criminal trial,

10. The principles of natural justice do not require

that an e mploysr must .ait for the decision of ths
criminal case bafore taking discinlinary action against
the employss. In thes absanca of any rigid formula,

it cannot be said that in evsry case, the discinlimary
proceadings should be stayed pend_ng the disposal

of the criminal case. Every case has to be considered
on the facts and circumstancas attached to that
particular case, If the offmnce made out is of grave
and serious nature and the acquisitions levslled
against the dslinquent doas not warrant his continuance

in active service of the dapartment, then the

L \
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administration is free to draw discinlinary orocusedings

against such a delinguent zmployas.

1. In the light of the foreqoing discuasion, we are

of thes view that the imougmed order doss not call for
any interfersnce and the JA is dismissed as devoid of merit .
Howsver, it is made clmar that the defenc: which shall

be taken by the dalinquant official in the departmesntal
procasdings shall not be used by ths pres:cution in

the criminalcase to the prejudice of the applicant. Interiwm

order, sarlier passed, stands vacated. No costs.
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(3.P. SHARMA) Yt 9n (P.C. JA'IN%\\L\%)/
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