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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

3

OA 1951/91 with OAs 3090/91, 2047/92 & 387/92

New Delhi, this 28k day of April, 1997

Hon’ble Dr. Jose P. Verghese, Vice-Chairman(J)
HOn’ble Shri S.P. Biswas, Member(A)

Inspector Satpal Kalia, DI/47
C/27/5, Police Coloy,
Mayur Vihar, New Delhi

Inspector Mahabir Singh
D764, IP Estate, New Delhi

Inspector Bal Kishan
D1351, IP Estate, New Delhi

Inspector Tula Ram
D1969, IP Estate, New Delhi .. Applicants in
OA 1951/91

Shri Prem Singh and 347 others, all

working in Delhi Police, as per

details given in the Memo of parties

attached to 0OA . Appiicants 1in

OA 2090/91

Shri Sukhvir Singh and 289 others, all
working in Delhi Police, as per
details given in the Memo of Parties

ttached to 0A o Applicants 1n

OA 2047/92

Shri.Satpa1 Kalia and 65 others, all
work1ng 1@ Delhi Police, as per
details given in the Memo of Parties .. Applicants in

OA 387/92

(By Advocates Shri R.L. Sethi with Shri Ashish Kalia)

versus
Union of India, through
1. Secretary
Ministry of Home Affairs
New Delhi

Commissioner of Police

Police Hgrs., IP Estate

New Delhi Respondents

(By Advocate Shri Anoop Bagai, through
Proxy counsel Shri B.sS. Oberoi)
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THe facts,

for, in these fﬂut= or1gwna1 app11cat1ons are common.

Hence they are being d1sposed of by a common order. For

the purpose of better appreciation of the issues ra1<ed

herein, details ava11ab1e in OAs No. 1951/91 and

2047/92 have been referred to while deciding the cases.

2 The applicants herein are ministerial staff from
the executive wing of Delhi Police in the ranks of

Inspectors, Sub—Inspectors, Assistant Sub—Inspectors,

Head Constables and Constables. They are aggr1eved by

two orders of the respondents dated 28.7.88 and 17.8.88.

By the former, issued at the level of Under Secretary to
the Government of India/Ministry cf Home Affairs, it has
been decided not to allow special pay to De]hi Police
Personhel of the rank of Inspectors and below. It ‘has
further been decided to effect reccvery of overpayment
already made to them from 1.1.86 onwards from their
sa]afy. ~ And by }1atter, issued by the Deputy
Commisionner of Police, orders of the Government of
I;dia" as v'aforesaid' have been imp?emented_ with
1&structions to all the relevant field units of Delhi

Police: to stop payment of special pay to Delhi Police

Personnel fdrthe above mentioned categories,

3. The impugned orders have been challenged by the

applicants on the basis of the following:

%) It isAarbitrary since the considerations
. on the basis of which it was being paid
5 ~ earlier still hold good;




for recovery is SN

.'t has not been preceded by any

e ki not1ce’ or- affording of opportunity to
present their side of the cases against

S s the recovery; and

(1v)‘Such adm1n1strat1ve orders cannot have
- retorspective effect, thig being an
accepted principle in service

- jurisprudence.

]k Consequent1y, they have prayed for quéshing of the
order No 140/11/70 864-Et dated 28.7.88 conveyed through
Respondent Mﬁ;jé_ by letter - dated 1.8.91 alongwith
reso1utién déted’ 13.3.87\and allow payment of special

pay from"1.8.88, the date from which it was stopped

arbitraki]y.

5. Considerihg that the order of recovery was not
backed by any pre-decisional hearing as per provisions
fn 1aw,» this Tribunal in OA 1951/91 gave the following

.interim direction on 27.8.91:

"Ngt to effect recovery of special allowance

7 agai]ab1e tofthe'app1icants from 1.1.1986"

{ : bty
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6. Th§\‘1earned counsel for the applicants argued the
cases Strenuous]y,_to claim that having recéived the
special” pay ever since 1947, which has been continued
'UninterrUpted1y by the government and even sanctioned
subsequeht]y after the recommendations of the 4th
Centralf Pay Comm1ss1on from 1.1.86, the app11cants have

acqu1red a 1ega1ﬂ r1ght and 1t cannog v be divested

w1thoutjaffording reasonéb1e opportunity of being heard.
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in'the ‘De1hi Pol1ce Organi i:oh —uoneV“of officials

be]ong1ng to Group A and B categor1es and other of those
Tike Inspectors and below —.for the purpose of grant of
special pav; eThis cannot be he1d to be valid in the
eyes of 1aw, part1cu1ar1y when there has been parity in
this regard ever s1nce 1947. By the impugned orders,
respondents have not on1y created two segments of Delhi-
Police Personpel But_have a1solimposed an artificial
barrier against the declared policy enunciated in
Articles 14 and 16 of the Constitution of India. The
counse1 argued that the 4th€Pay Commission 1in its
recommendat{on at para 27.26,Vsuggested granting special
pay at doubled the rate wherever it is being granted.
Accordingly, a proposal was sent to the Ministry of Home
Affairs recommendidg.doub]ing of special pay in respect
of certain categories of non-gazetted Delhi Police
Personnels ' u' I, ' ‘The Ministry of Home Affa%rs,
instead 'of agreeiqg to the proposa1 of‘ Delhi Police,
conveyed their,decjsion by the impugned order indicating
that special :pay shou1d be A?scrapped altogether in
reséect, of officers upto the%rank of Inspector and
recoveries be made w1th effect from 1.1, 86 Since the
recommendat1ons ofjthe 4th Pay;Comm1ss1on’were accepted
by the Qovernment of Iodia vide Resolution
No.14(1)/1Cc/86 . dated 13.8.86, the question of
discontinuing the spec1a1 pay with effect from 1.1.86
was against the orders of the Government‘and-cannot be
sustained. That apart the Pres1dent1a1 order conveyed

through 1letter dated 29.9.86 cou1d not been a1tered by

ﬁs\/y«ecut1ve d1rect1ons. i
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uf. c1ent1y taken into

th;t‘4gn*.éay‘ Cémn}sglbn
account the emo1umente of special pay'1n fixing the pay
to the police pensennejﬂupto theirank of Inspector and
that’pey scales entoneed with effebt from 1;1;86 is at
par with correepending police personnel in IB/CBI. 7
has also been esmeitted that in;the case of State of

U.P. Vs. J.P.Charasia AIR 1989 SC Page 19, the HOn’ble

Supreme Court has observed that expert bodies like Pay

Commision would be the:best judge to evaluate the nature
of the duties ane responsibilities of the posts. ' & 4
there is ~any 5uch determination by the
Commission/Committee, 1the Court/fribuna] are to accept
it normally. It can only 1nterfére when such scales
have been based on extraneous consideration. The case
of police personnel below the rank of Inspector have
been examined sepaprate]y by the 4th Pay Commission and
they have given 1ncent1ves both in terms of minimum
scale as well as 1in promot1ona1 atenues/ cadres. In the
present case, averments made ddlnot bring out solid

/

reasons for cont1nuat1on of spec1a1 pay’ part1cu1ar1y in

3

tbe background of prov1s1on of better rep1acement scale

-; 3

of pay tor these personne]_ as: " agred to by the
respondents. Thus, Ht cannot bevsaid.to be case of
discrimination. MereTy because the police pensonne]
have to shoulder certa1n arduous responsibilities wouid
not make them ent1t1ed to payment of spec1a1 pay. The

P

scale of IB/CBI personne1 have been made as a criterion

for revision ' of pay:scaIes of various ranks in Delhi

3
o11ce upto InspectorS grade.

bn the ground 7*
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10.

'aforement1oned claims.

; As regards the grant of special pay, we repr:
below the stand of Ministry of Home Affairs: g
“It is ‘|felt " that as the revised scales to‘
police peronnels have been granted upward than!
- recommengded by the 4th Pay Commission and no
e _ ~special | pay 1is admissible in CBI, - IB- etc.
§= et after vision of pay scales, there .4is no
: Justifigation for grant of special pay to
Delhi Police Personnel. Similarly, the
Metropo (Police) Allowance has not  been
by the Pay Commission for
after due consideration. As such,

1.2
position t
are almost

thi§ inclu

18x. AR

here are
qim11ar1y
the issue
30;11.93.
group of s
OA 1091/89

former OA

one was di

Sni s
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made
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nnot be given to Inspectors as it w111
to improvement to the Pay Commission’s
dations, which had been given after
ideration”

ve stand of the respondents is based or

hat revised pay scales of Inspectors and t

flour times more than their existing scale

dgs elements of special pay.

s|necessary to mention that the issues rz

np more Res Integra. Some of the officH

placed 1ike the applicants herein,-‘{;d ra

in OA 179/88 decided by the Tribunal

:Again, the matter was taken up by a éepa
m111ar1y placed officials through yet anc
decided by this Tribunal on 21.4.94.

was dismissed on merits, whereas the 1la

éposed of with the followiri's -~actions:

In the light of the above observation as
in Annexure B, we direct the respondents
econsider the case of the applicants
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the app]1cants 1n favour of the1r

aforement1oned c1a1ms.

iox. As"regards the grant of special pay, we reproduce

be]ow the stand of M1n1stry of Home Affairs:

% "It ds felt that as the revised scales to
— police peronnels have been granted upward than
>~ recommended by the 4th Pay Commission and no
- special pay is admissible in CBI, 1IB etc.
after revision of pay scales, there 1is no
Justification for grant of special pay to
Delhi Police  Personnel. Similarly, the
Metropolitan (Police) Allowance has not been
recommended by the Pay Commission for
Inspectors after due consideration. As such,
this cannot be given to Inspectors as it will
amount to improvement to the Pay Commission’s
recommendations, which had been given after
due consideration”

i T The above stand of the respondents is based on the
bosition that revised pay scales of Inspectors and below
are almost four times more than their existing scale and.
this ins1udes e]ements of special pay.

1257 It% is necessary to ment1on that the 1ssues raised
here are no more Res Integra. Some of the off1c1a1s,
‘ ( -

sym11ar1y placed like the app11cants here1n, had raised

the 1ssue in OA 179/88 decided by the Tribunal on

30.11.93 Again, the matter was taken up by a separate

group of s1m111ar1y p1aced off1c1a1s through yet another

OA 1091/89 dec1ded by this Tribunal on 21.4.94. The

former OA was d1sm1ssed on merlts, whereas the latter
aiein gl i

one_yas g1sposed of4m1th the fo1low1ng d1rect1ons-

r
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{ "6.z " In the 11ght of the above observat1on as
~made in Annexure B, we direct the respondents
& to;;recons1der the case of the applicants
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ex1st1ng and was be1ng’drawn g

~ffcﬁ*by “the persons like the applicants, with the

introduction of new pay scales with effect
from -.d:.1.1986: If not, the respondents are
directed to act in accordance with the
recommendation of the IV Pay Commission as
accepted by the Government. This aspect may -
be examined within a period of three months
from the date of receipt of this order by the
respondents.’ ;

13: Admitted]&, the dectsion in‘the former OA ‘had
become final having not “been  challenged. When
directions as aforeséid were given in OA 1091/89, the
stand of thé respondents, as mentioned .1n their
submissions (para 5) dated 18.12.92, was apparently not
brought to the notice of the Tribuna].b Even the -
Presidential order, conveyed by the Office Memorandum
dated 29.8.88, clarified that the President had decided
to grant special pay at double the existing rate only to

the cases where special pay has not been taken into

acqount in the new pay scales introduced from 1.1.1986.

The communication dated 21.12.88 from Ministry of Home
Affairs to Delhi Administration, issued at the level of
Director(SP), recorded reasons for denial of the reliefs

prayed for. 1In the background of the details above, the
¢ : !

i@pugned orderé cannot be held to be arbit?ary as -

a11eged.

-

14. We are also unable to accept the contention of the
applicants that the impugned orders are discriminatory.
The question of discrimination comes only when there is

lega1 right in favour of the app11cants. Unless the

charge of d1scr1m1nat1on is estab11shed in terms of

v101at1on of such r1ghts, the applicants cannot seek any

: re11ef by merely say1ng that the relief shou]d have been




them continue to get theffaci1ity*as:théy’ have

getting ear]ier. In a decision of the Tr1buna1 1n case'

of P.Xo Krishnan Kutty Nair Vs. Chlef Contro11er of'

Accounts & Ors. (1991 (17 ) ATC 434), the respondents

:
g
18

were d1rected to 1dent1fy percentage of posts that were-

earmarked for grant of spec1a1 pay. One Cannot c1aim
.special pay as a matter of right’ In other words, only
‘because . an employee is a}schargiﬁg duties of _afdu6US'* o S 75
-nature will not automatically entitle him/her to special ;- =i %
payl In the instant cdkse, persons senior to the -
applicants have been 1déntified, based on_va1id reééons,
as holders . of special pay, and hence it cannot be
declared as a case of unreasonable classification. That
apart, what pay structhre will be suitable for a
particular category/categories of staff is for the base
‘ level executives or expert bodies to decide. The
Tribuna1/Cour£ cannot embark on an adjudiction and enter
1nto f1nd1ngs. If any authority 1is required for this,
: § 1§~ava11ab1e in J.P.Chafaéié’s Ease (supra): While
re—emphgéising the same views abd bautioniné the Tibun§1  ; i
to hand;b such matters with utmost care, th; Apex court B

held in ‘thé case of Un1on of India & ors, Vg PV,

Harihatar & Ore. {JT 1997(3) sc 569) decided on 12.3. 97

a5

held that: s e i

, . ...fiXxation of pay is not  theiri-
e function. It is the function of :the;
; Government which normalllly acts on the.
: .. recommendations - of a.  Pay Comm1ssign.5
= L e Chande of - pay .scale of a category has a:.
/ _cascading effect....The - Tribunal should?
relaise that 1nferer1ng with the prescr1bedﬁ
pay scales- is a serious matter. The Pay:
Commission, which goes into the problem at:
great depth and happens to have a fu11-
picture before it, is the proper author1ty
to decide - upon th1s 1ssue...Un1ess a c?ear
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pay, the&:nverniag pr1cfnp1e would, however, be the

same as app11cab1e 1n the.determ1nat1on/exam1nation of

pay ca1es | ;

15. 13, .The nature of work and respons1b111ty of posts

are matters to be eva]uated by thecmanagement and not
for the court: to determ1ne by rely1ng upon the averments~

in the affidavits of interested part1es Y (P1ease see

1995(1)AIJ Yo.18,- p 22 - OA 769/93 P. John Andrews &

ore.: ¥s... UOI -+ & Qrs., dec1ded _on‘ 21.9.94 by’ the

Ernakulam Bench).

16...1¢ is well settled 1in matter of service
jurisprudence that adm1n1strat1ve orders cannot have

retrospective effects Th1s 1s what has been 1a1d down

by the apex court 1n the case of Gov1nd Prasad V. R.G.

Prasad - (1994) 1 SCQ“437,: V1994_SCC (L&S) 579, f (1994)

08 ATC 612: -(1994) 11 LLy 948: #(1994) 1 SLR 30.

i 1

.

_17._ Based on the deta11s above, w1thdrawa1 of spec1a1v

pay as ordered on 28 7.88 (A- 1) for the app11cants and.

rejection of the1r representat1on on th1s 1ssue cannot

be faulted.

s>

18. we find that the 1mpugned order (28 ¢ 88) also

1ntends to’ effect necover1es of overpayment a1ready made

to the 'app11cants from 1.1, 86 onwards App11cants have

been made to suffer civil consequences but have not been

‘»P}" 2N
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granteo‘fany

proposedv;recoVery. They were not even put on notice

before the recovery orders were assued and the same seem

'to have ben made beh1nd the back of the app11cants

w1thout fo110w1ng procedures .known to Aaw, 1t is &,

f]agrant v101at1on of pr1nczp1es of natural Just1ce and
the app11cants have beenrmade to suffer w1thout be1ng
heard "The apex court hée““h1gh11ghted the above
requirement in a 1ong>1ihe of decisions i.e. State of

Orissa Vs. Dr. Ms. Bfnepanl Dei AIR 1967 SC 1269 and

“Bhagvan Shukla Vs:1 vor sty 1995(2) sC 20.

12. In the 1light of the discussions in the above
mentioned' paras, directions pertaining to recovery
ccntained in the same A;1 order deserve to be set aside
being violative princiles. of natural Jjustice.

20. 1In tthef result, the OAs are 'partly allowed and

disposed of uith the fo]jowing ordders;

{ s

'I P & < L)
af_ The appea1 of the app11cants to allow théem
spec1a1 pay from 1 1.88, the date from which
: it was stopped fa115 be1ng devoid of mer1ts;
b) fhé decieoni of the respondents to effect

ﬁecovery ofioverpayment from 1.1.86 onwards

,i set aside;';

; o
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If the respondents are of the opinion that
the amounts of OVerbdyment have to be
’feCOVGred, they have" to 1ssue~'show cause
hotices i o) the app11cants, ‘hear them,
; '"cons1der the1r defence and take an ob3ect1ve'
"dec1s1on record1ng reasons thereof
- In the facts and’eirCUmstances“ef_the %ase,
there shall be no order as to costs.
R o S 5. SR A PSS M e S R L DL ST Tat Tt
, (S.P. Biews§{’ (Dr. Joég,P Verghese)
- Member (A) Vice-Chairman(J)
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