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Respondents

Shri R, Uenkataramani, Counsel for Hppli-ents

Plrs. Avnish Ahlajat, Counsel for Respondents

ORDER

hon'ble Shri Dust ice S. X.nathur —

Xxpressing disagreaaent with the view taken by

a Division Bench of the Tribunal in O.A, Ho. 1340/88 -
Wirroal Rai vs. Chief Secretary, Delhi Administration

i Anr. decided on 25.10.1991, connected with D,h-. No.

619/91 - Frakash Chand i Ors. vs. Delhi Administration,
uhich uas folloued by other Division Benches in

granting relief to the applicants of the cases,

another Division Bench before which the present four

applicatior»came up for hearing opined reference of
•the'wetter* "to a Wrger Bench. This ia how the four

applications have cone op before this Full Bench.

In all the applications, axcept one, there is a

Bingle applicant. In one-application, rthara are two
applioants. Thus, the total nuaber-of ;|»ereon8 seaking

- -Tt'. r *. -

- - » -a..- r Tif-.
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rtlief frcm the Tribunal it five. Apart frotr \J

BxprcasinQ disaQrcBucnt uith the earlier decisions^

the referring Bench has not forwulated any pueation

requiring answer from the Full Bench. Thus, the

Full Bench has been constituted not to answer any

specific question but to decide the whole case,

including the correctness of the decision in Nirmal

Rai* s case.

2. Since the facts in all the cases are similar

and the question cf law arising is identical, all

the four applications have been heard together and

are being disposed of by this common order.

3. Shcrn of details, the facts which are either

admitted or undisputed or are established frcm the

record are these:

Some time in the year 1972 Sanatan Dharma

Sabha, which was s private society, established

Sanatan Dharma Ayurvedic College, for short College,

for imparting instructions in BARS course which

was a six end half years course in Ayurvedic System

of treatment of diseases. The course had reccgniation

frcrr the Central Council of Indian Systerri cf Medicine,

Ministry of Health and Family L'elfare, Government of

Indie, for short Council. In 1977, the College

was affiliated to ±he examining Body of Ayurvedic

end Unsni System of Medicine, Delhi Administration,

Delhi, s statutory body constituted under Section 31-A

of the Cast Punjab Ayurvedic and Unani Practioners

(Amendmtnt) Act, 1954. The etaff and the students

of the College were dissatisfied with the aanagement

on s nunbsr of issuss and they resorted to sgitstion^l

•eans including Dharns at the Did Sseretarist. Their

I



d«..nd, lnolud.d:-(1) Iner..., in the

of Br«nt-ln-ale( to the coHose; (2) resul.r
Pey .c.l., forth, .t.ff, both teaching .nd
non-taachlng Inat.ad of flx«J payj(3) r«:o8nlation
of the ColloBa by the Unlwaralty of otlhij and
(*) Brant of Internahlp allouance to the atudent.
of the CollBBe Jhder direction, of the Council
new adolaalona to the eour.e u.^e .topped after
«>. acadaalc a.aalon IBEWe. The CollaBe had
to ba run for a Halted period to *nabla the
etudanta ^ho had already bean ladalttad to the
"rat year Of the courae to coaplefthe oouraa.
The aanaBaaent w.a unable to enaur. aaooth
functlonln, of the college Ourlng thla period.
The aoltatlon Intensified to en extent uhere'th.e
Covarnoent could no loncer be a .iient apectator.

Director of Health Setvlcee uaa ..iced to
q ire tnto the allasationa of IrroBularltlea

coaalttad by the aanaBeeent and aubalt report.
He aubalttad report on/2B.4.1B86. In hla report,
ho aentloned that the fUnaBdr refue.d to ahou
the record.. He alao ob.erved that the alleoationa
of Irresularities could ret be subct.ntiated either
hy the atudent. or b> the teacher.. The aoitetion
contl«,ed and uaa rather Inten.ified further. On
1S.4.1986j aaeetlng uae convened by the Secretary
lodleal Of the Delhi Admlnlatratlon. *t thl,
-oetlnB.^t uaa o,oioed that in order to a.ve th.
oorear of ith. .tudent. . elaaaea be atart.d In
the building of the-Senior Secondary School, e Block,
W bu^. Delhi. The bulldlh^ bt ICrlehnan.gar,

-----
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uhete the cl.i... were beir.9 held wee not found lui'-eble
Thie decieion uee imple'̂ ented end the cleeece oterte
in the ney bulldinj. ne.nuhile, the Bedicel end He.lth
B.p.rt.ent of the.Delhi A=>">inl.tr.tlon frepered not.
for con.id.r.tion of the Executive Council of the Delhi
Adolnletretlon. The note oentlone th.t In e oeetlng
held ulth the representetlve. of t he etudente of the
ColleQ. in the office of the Chief Ex«!Utlve councillor
it uee d«!ld«( thet e note for teklno over the oenesci^ont
of the College by the Delhi Adolnletratlon be prepered
end put up to the Executive Council;- rThe oote further ,
oent.one thit If the Delhi Adolnletretlon le to run the
college properly, the flillowlng will need ettentloni
e 1. AccooBOdetlon: The College le

5 roofTE in 8 school builomo in
3anak puri. At least 10 rooms are
required. It is reported by the
Dte. of Education recently, the
said building will be uaeful for
this purpoea.

2.Laboratory

4.Staff

5 .Hanageraent

Laboratory facilities are not
availabla for the atudenta at present,
Laboratoriaa will have to be aet up.
It aay entail an expenditura of
Ra.3,B3,722.00/-

3 r.cilitiea Thera la no hoapital attached to the
Tr-ihlno) collage. Clinical training way be(Cllnlc.l Trelnlngl upadhy.y Hoepitel

Civil Hospitel ftc.

The existing staff of the college
may be retained by the Delhi
Administration and paid the

uaosa they were drawing at the time
of shifting the College from its
original location to 3anak puri. The
annual expenditure in this regard
will be R8.2,05,140/ - as ahown in the
annexure.

The ftanageroent of t he College aay
be vested in a Coouiittea with
(Health) as Chalraan, Secretary(hedica.
fiacratary(Financa), Principal
Ayurvedic College, f1.S.D.0.U.HoBpi al
as ttembete and D.H.S. as Wenbtr
Secretary.

The ll.blllty ofthe
ehould beauttbd to e period of 4 or 5 yeet. oniy
the present claaaea paaa out. . nnfl

The college vee given ..
during 1984-65. * eui« of ReO.z^tSZO/ "oe

X



grant-in-aid for tha collage tJuring 1985-66 but tha
V aaount uaa not diaburaad . to the agitation

of the atudenta and teachara of the collaga***

^ ' Tha above r^ta uaa put up tiafora tha Cxacutive
Council on 15.10.1986. Tha aatter was conaidarad

undar itia raading * Taking over of itha aanagemant of Sanatan

Oharan Ayurvedic College, Kriahna Nagar, by Delhi Adainiatration"*

Tha daciaion under the Iten reada ^ The propoaal contained

in the fleaoranduB of t he Dapartaent of nedical and Health

Sarvicaa uas conaidarad by the executive Council. The

propoaal* -was found acceptabie in principal. A ooamittee

joApriaing (i) Secretary (nedical' as Convenor (ii) Seci^tary

(Financa) (iii) Secretary(Law and Judicial) aa aeabera, nay

work out the nodalitiea for iaplenenting the proposal*.

The aatter ultimately came up before the Executive Council

^ on 13.2.1937. The meeting noted that fresh admissions
in the College had been closed and affiliation had

been withdrawn. Thereafter, it discussed the nodalitiea

Cor release of funda to the collage by the (elhi Adniniatration.

The Council was inforned by tha Director nedicalServices

that the adniniatration had released Ha.2,20,0D0 to tha

Chairoan Examining Body on account of grant-in-aid with
the

the clear direction that/emount shall be utilised for

neeting day to day requirements and payment of salaries

to the staff oft he institution and that the remunerations

will be the same as they uere drawing under their parent

management. In respect cf the take over, the minutes of

the meeting contain the following observations:

* Tha aiattar was discussad In consultation with

Undar Socratary( Law) and aa per his advice, the
following daciaion was taken.

(a) In view of tha fact that the institution

cannot be legally taken over by the ^dainistration **{
' ~ coupled with tha fact that tha r^ava^lAct

does oot contain aoy troviaion in Tdgard to tha
::^unning of tha Ina^^tion «n^ii^ii|Ddy in
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. . inanagBment th€ only poBsible action to the
^ , proposition conaidered by the coromittaa J

in thie case ia that the grant-in-aid be y
^ releaaed to the exaraining body for running

' the S.O .Ayurwedic Collega. ^he aoiount of
grant-in-aid should be spent by the examining
body in accordance with the •'crea already
approved and excluaively be utilised for
running the S.D .Ayurvedic College for which
separate account should be ®sin^ainBd"«

From this decision, it would appear that the Executive
Council was advised by the Law Department of the

Delhi Administration that there no atat-'tory
^ provision under which the adainiatrat ion of t fie

College could be taken over by the Government and this
advios was accepted by the Executive Council. Therefore,
instead of taking over the managemfent of the College

a scheme was formulated whereby funds required for

smooth functioning of the College for a limited period

were released in favour of the examining body which was

to utilise the same for the limited purposes mentioned

in the decision of the Executive council.
«

4^ The above decision contained prospect of

termination of services of the employees of the College.

Some employees filed urit Petition Ko.1775/87 in the Oelhi
High Court which was rejected without a speaking order.

Another Urit p£tition( CUp 513/88) was also rejected.

The directions sought against the D®lhi Administration

in the earlier Urit Petition were as follows:
\

\

(a) not to close down the College in a phased
mannerI

(b) not to stop admission for fresh batch es;and

(c) not to terminate the services of the writ
petitioners in a phased aianner*

V
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5* Tht aanagMisnt of .the Collagt wat not

lagging behind in challenging the deciaion of the

Dalhi .odainiatration. It filed Civil Suit in the

Court of Sub Dudga First Claes Delhi, One of the

plaintiffs in the suit waa Sanatan Oharaa^yurvedic

College* Ona of the defandanta in the suit waa

the Delhi AdOiniatration* The auit« itiappeara^was

ultiaatsly diamlaied*

In inplaaentation of the above aohaaey the

adniniatration started iliapanaing yith the services

of surplus staff in a phoaad aianner* The services of

Sot,*ira,i ytio had worked on ad hoc :t>aaie «a

Lab.Aasiatant and of the applicants in Prakash Chand *6

case who had worked as Choukidsrs, Sweepers, Clerks

were dispensed with. Smt. Niznel Rai filed DA Wo.

1340/88 and Prakash chand i others filed CA Wo.819/91
in this Tribunal. Their claia was that they were

entitled to be re-deployed in accordanee with the

Pe-daplbyaent of Surfdue Staff in the central
Civil Services and Poste( Supplementary) Pules, 1989
(for ehort, the Rules). This plea was contested on
behalf of the Delhi Administrati on. On behalf of the

Delhi Administration, it was pleaded that the applicants
in the aforesaid application were never Government

servants and, therefore, they were neither entitled

to file opplications in the Tribunal nor^hey ware

antitlad to xadeployaent under t he PulaaV The

Tribunal throjgh its Judgaaant dated 25.|p.i991
nverrulad the objections of the Oelhi pd||Lfilatration.
The Tribunal allowed the CAs and Aeeuad j|̂ 4toUowing
direotionat

- "iww: - . _

33* -••• Tha applicstiona atf^a ^i«i
^^ha 4liractim^ jtha xa «f iiith

AX^pMoti^tioh
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^ r.ndBred .jrplue con.eojentor the S.n.t.n Dh.t.. «yurvedic^Coll.9.^"ith ^
Ihairbe'sive" e '̂ulthtKerr^^funS"rciri^diJp^err.;:«ri*n.ocord.nc.

allouance® for the period thev
t)f the Ranaoetnent of the a^d College til .tre Iltern.tive job. .nd .irdon.equ.ntUl
benefit.. The re.pondent. .hall comply
the ebove direction, ulthin « P"f®^ f,??
month# from the date of communication of thi#
order."

Ugainst thi# judgement , the Delhi Adminietration
filed Special Leave Petitionafe?fore their Lordship#
of the supreme Ceurt which ua# di#mi#SBd on 21.7.1992.
Thereafter, OA No.2462/ 89 was filed by Ram Dev Sharma

and other# which was allowed on 22.4.1992 following
the judgement dated 25.10 .1991 in Smt.Mrfre,! Rai s

caseCsupra). The aaid judgement was followed while

allowing OA No#.2279/B9, 1207/90, 2224/90 and 2169/91
on 31.7.1992 .

7» The eervicea of or.3 .P .Sharma, applicant in

OA N0.161B/BB were diapenaed with by order dated

B.7.19BB. He has sought a writ for quashing the

'crminaticn order in which he has been described aa

surplus. In the alternetive, he has sought e direction

to the respondents tc abscrb him in service in any

other college or department run and managed by the Delhi

Administrction. He has also sought payment of arrears

of salary since 23.4,1986 on the basis of equal pay for

equal work•

B. In OA No.2027/92, or.R.n.S.Yadav has invoked

the principle of equal pay for equal work applicable

V

' II • y ii^i ,..y. iM

I f
i



r(\
tc permanent •mployeta in Covernrnent service wdth ]

effect from 23.4.1966• He has also sought an order

restraining the respondente from removing him f rcB

aervict. This OA was filed on 5.G.1992* In the

reply of the administrationy it is stated that the

applicant's services had been terminated with

affect from 30.7.1992.

9* In OA No.2330/92y O^.G•P.Gupta and Or.

Pram Parkaeh have invcked the principle tfT equal

pay for equal work and prayed for payment of arrears

of salary on that basis, have also prayed

for declaring the order dated G.7.19BB as null and

void. By this order« the services of the applicants

were dispensed with on the grcund that they had

become surplus. This OA ues filed on 14.8.19F2.

Accordingly, the question of limitation is

also involved in this case. The applicants have

— filed an application seeking condonation of

delay.

^0 • In OA fio•777/92p Dr.B*L.6hardwaj has

prayed for quashing of the order dated 29.4.1989

whereby he was declared surplus with effect from

30.4.1989. He has also prayed for reinstatement in

service with consequential benefits. He hae elso

invoked the prind. pie of aqual pay for •qual work and

claimed balance of salary. This OA was filed on

18.4.1993. The queaticn ©f limitation is involved.

. ^ applicant has not aiada ©ny application for
; . iP-t '̂*t>n?tipn 5)f c!elay .

When the present atpplications came

hearing before a Division eanoh^ '̂the said

Bench axpreaapd rdaarvationa about "tba'̂ ^dgeBenta

* - .*•- " » * • —-

r •
-«- « '

-.--ap: •
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cited befcrt it, cbserving in paregrepha ^ and 9
of the refarring order aa follcua:

"6. Ue have gone through the Ju^^^eroenta '
hiohliohted by the learned counsel forthe'priicallt bul'we.are In respectful
with moat of the observations
Uhile there are certain facts troverev
aforesaid order, there is also certain controversy
on facts, learned counsel for the opplic ,
further stressed that according to judicial
discipline there should not be any ^^^jcri n ;
„ of the employe., have
hpnefit of the Redeploywont of Surplus Sta ' . • \Civil service, end Pet.(Supplementary) ,
Rules, 1989.

. Since ue ere not in full •9'"'"%^ -
the deci.ion eiven by ^91.
Bench in the OA ho.lSAO/SB decided on 25.10.i»»i, ,
ue ere of the opinion that the m.tt.r be piece
ber"e Hon'ble Chairmen to refdr the
deemed proper, to a larser B®"9h for decielw in
this bunch of cases and also en the point
lirrdtation which ha£ been kept open.

12, rrom thE facts stated hereinabove, it is
apparent that the applicants started their employniBnt ^
under a private society. They now seek employssnt under :

' the Delhi Administration on the ground that they are

retranched amployeas. "^he only provision of law on

which they place reliance is the Roles* These

Rules apply tc Government staff rendered surplus. These
lulEE do not apply to redeplcymEnt of staff of privete
organisation which is rendered surplus. In crder to

claim benefit of the Rules, the applicants assert that

by the scheme formulated by the Dolhi Administration
the applicants became amployeas cf the Delhi Admir.istratioh.
They could become aaployees of the Delhi Administration
only if a specific order had been paaaad in that behalf*
No such order has been brought to our notice* They

could also become eroployEes cf the Qel^i Administration

if ;.the inetitution in which the applicants were

employed waa taken over by the Dalhi Adminiatration

«long with the ataff* It ia specifically notad In

tha ainutaa of 13*2*19Bf that thara la no proviaion

V
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of law uHuar which the inetitution could be taken J"
I i >over by the D^hi fidminiatration. Indeed, the

inetitution could be taken over by the Delhi Kdeiniatration

^ only if a law existed in that behalf. Cur attention
i • ,

has not been drawn to any provision of law ur'^wr which

the Delhi Adainiatrstion could taka over the Inetitution

in which the applicants were aeiployed.* The obaervetion

contained In th a ainute of 13.2.19B7, therefore,

cannot be aaid to be incorrect. Even if a provision

of law existed for take over, the institution could

becoffle vested in the Delhi .Administration by a

positive act of take over. The Delhi Administration

ir* ba» not axhibited any positive act of take over.

By releasing grant-in~aid in favour of the examining body

also, the position of the .applicants is not improved.

The examining body was not a department of the

Delhi Administration, It la a statutory body, the
f

institution was not vested even in the axamining

body. Only grant-inn^^id was ralaasad in favour cf

the axamining body instead of the aanaging committee.

This Was done obviously because there was aie-manaQement

in the institution and if the grant-^in-aid had been

released in favour of the committee of management,

>• there was likelinood of the applicants not getting

Salary despite performance cf duty, ^he scheme was

indeed formulated by officers of the Delhi Administration

but it) was not formulatad by and on behalf of the Ocl^i

Adalniatration. The achena was fomulated only in

discharge of the State*a obligation to enmurs law

ordar. The aitua^ibn prevailing In tbe^ollega,

s: v. 1^ appears, sias volatile. The aanagement warn impervioua
grievances of the atudmnts and the^taff« The

i •' -etudenbi^nd bha ^taff looked Aipon bhe Soveraomiit jTor

"^3 b^rmmm.-^lia Bovarnmrnant *ad no «*llgatie§Biiriotect
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V, / or alter the aervice conditions of the applicants,

It intervened only to bring about a atate of nornialacy )

^ which would enaura the atudcBta already admitted

to the course to complete the aatne and to enaure

payment of salary to the ataff which was required to

be retained in order to achieve the first objective.

The scheme formulated ie non-statutory,

13* A person becomes a Government servant only

when he is recruited in accordance with prescribed rules.

In the present caee^ the applicants do not >x8im to

have been recruited to the post on which they 'continued

to work till the final closure of the College, itmdar

eny rule, reoulaticn or order. Their SEleriEE continued to be

paid out of the special grant sanctioned by the Government,

Grant was being given to the College earlier also. By

release of grant and payment of salary therefrom the status

of the applicants did not change,

V

14 , Ue nay now examine the baais on which the

applicants in the present applications claim to have

become employees of the Delhi Administration.

^ 15. In paragraph 6,2 of 3,P,Sharm£*£ Driginel

Application, the averment made ie this:-

"Thet the management of the S,D,
Ayurvedic College was completely taken
over by the Delhi Administration, Delhi
AJith effect from 23,4,1986- Annexure-II-
and thus the petitioner also became the
employes of the respondent Delhi Administration,
Delhi, The applicant since 23,4.1986 in conti
nuation of his service is serving Delhi
Administration without any hreak In
service, "

V

!.
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AnnBxur»-II r»r»rre(< to1r-*hi. paragraph contalna

d

the ninutee of the axeciitlve council held et fi«j Wiwes
r-

on 15,10.1986 , ;6>roB»nt ^t "Beting 4«ro Sh.«

Itapiir, it .Governor, Deljkii Shrl ^ag Pravesh Chandra,

ChiefixBCutivB Councillor; Shri flanai tal Chairfian,.

ixeoutiweXounciUor(Health); ^hri frem Singh,

XxecutivB ^ouncillor(OovelopBent); Shri Kulanand

fihartiya^XxecutlvB CounclllorXCducation); Shri H.O*
^ ... - v^- • • y '••

^Kapur,-SacretaryXJ5edlca.l)| Shri i»S.IQian»

SecrBtary(Finance); Shri B-S#Choudhary, Secrertary,

Executive Xouncil. Helevant extract free the •inutea

has been reproduced hereinabove. These minutes are not

final. The final minutes are of 13,2.1987 which have been

reproduced hereinabove •These ainutes specifically note

that take xiver of the Xollege^'lB hot legally ^teraissible*

The aiinutes of 15,i0«1986 are of «d avail-to ih# applicante.

16, T*art of the "Annexure-ll Is the copy of jgritten

statement filed on behalf of the Delhi Administration in

regular suit filed by Shri Sanatan Oharam Sabha in the court

of Sub Oudge 1st Class, Delhi, Specific reliance is

placed upon paragraph 14 of the 4^itten statement

wherein it ie stated, 'Taking Into confidence of the

/studente teachers Ifanegi^ Coasittee it^siaei^cidBtl

thatSRanageeient Of the>^il8ge^t«iah^oyer«,%-

•Ab such'X>n~T5.10v;i9B5^he-^na^nent was £B\imnSv9t'

—'T'^
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\ i_ ' completely end eGo«rnin6 Eody wee elected e^A,
committee wee eppointed to freme rules end ret,ule-

^ tions." The eseertion mede in this peregreph docs
not emount to the steff of the colleoe becoming
BtnployeeB of the Delhi Adminietration. Take over of
n^anagenent ie one thing and take over of the staff
is quite another. The Government may take over e
private institution without taking over the staff
and assets. Fron this assertion an inference of
vesting of the colleoe i • the Government cannot be
drawn . If the vesting of the college in the

^ Government cannot be infered. the take over of the
staff by the Delhi Administration also cannot be
ir.fered. Acccrdircly. this eseertion is wholly
insufficient to sustain the applicants* plea of

having become Government aervants w.e.f. 23.4.1986.

17% In paragraph 6.3 it is asserted, "That since

23-4-1986 the salary of the petitioner was also paid
1/

by the respondent Delhi Administration-Annex-III.
Annexure-IIl is copy of the pay bill for the mcnth

of Danjery, 1968. The oricir.el pay bill anpeers tc
^ te on printed form on which at the top is printed,

"S. D. Ayurvedic College (Delhi Admirietraticn)*',
The bill is signed by Dr. R. C. Choudhury. Dr. R. C.

Choudhury was the Principal of the collece. Nothing

turns upon this document. The mere mention of Delhi

Administration in this form cannot amount to vesting

of the college and the staff in the Delhi Adminietr—

ation. For such vesting specific order of the

Government ie required which, in the present case^ is

wanting. .

V
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IB, The papers relied upon by the applicants ^

\ cennot be said to contein any edrr.ission of the Delhi (J
f ^

Adtninistration that the employees of the College

became employees of the said Administration.

^9^ " In an attempt to ;,AOthe minutes relied upon

by the applicants with statutory statuSf the learned

counsel for the applicants invites our attention to

certain provisions of the Constitution. In particular,

he refers to Article 152 and to Entry 25 of List III

of the Seventh ScheduleC ConcurrL.it List) • According

to him. Entry 25 refers to education including medical

education and, therefore, the Delhi Administration

uas competent to make lau in respsct of the matters

before it and in view of Article 162 it was competent

to the said Administration to issue administrative

instructions in respect thereof. On this basis, it is

pressed that the minutes ofthe meeting contain

executive instructions referable to Article 152 of

the Constitution.

20# Article 154 of the Constitution provides

that executive pouer of the State shall be exercised

in accordance uith the Constitution. Article 155

lays doun that the executive action of the State shall

be expressed to be taken in the name of the Governor.

Clei:'se(3) of this Article prescribes that the order

made in the name of tte Governor shall be authenticated.

V
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The minute, of the moetino do not fit into thi.
constitutionol echeme. There 1. no eeeertion in the

0,i,inel Kpplioatlon. that the .inute. -ere authenticated.
. j p, ArticXB 162 tntry

Accordingly, the reliance placed on Article

25 ie miaccnceieed. Further, eeen if the minute, are
treated tc be statutory they do not, as already pointed
out, contain any decision to take over the employee, of
the College*

2V. Tht College was the property of the society.

The society had t^. right to administer it and engage

employees and settle terms of employment with them.

Taking over ot the College or its management and its
employees without framing law would violate Article
300A of the Constitution which provides that no person

shall be deprived of his property save by authority

of law. The minutes relied upon by the applicants

cannot constitute law within the meaning of Article

SOoA. The Executive Council, therefore, rightly

restricted its role in alleviating the grievances of

the stuoents. In restricting its role, the Executive

Council, has expressly avoided the take over the

employees of the College. The services of the staff

were indeed required for alleviating the grievances

of the students. These services .Could be available

to the Administration only on payment of salary to the

staff. The Administration, therefore, *iODk upon itaelf

V

/O



the burden of r.leaeing funds for payment of .alary.

V • 22. The next itetr relied upon for claiming the

^ status of Government .ervent is the ordsr dated

21.11'ISBT passed by the Bub Oudge 1st Class, Delhi

on the application for interim injunction. In this

order, the learned Sub Dudge hea observed:

" What ha^ been shifted by the Delhi
Administration is not the building
but in fact the nariagement has ^sn
taken over by the Delhi Administration
of S.D.AyurvBdic College and onoe the
sianagement is taken over then it is
for Delhi Administration to see liters
the college is to be run and no

4 injunction as prayed for can be granted
thereby putting a question mark before
the careers of students of S.D.Ay^vedic
College earlier run by plaintiff Sabha and
now run by Delhi Administration because
if the order regarding re-transfer of
the cclleoe is passed it will arncunt to
compel the students to join a disaffiliatec
institution and thereby causing irreparable
loss and injury to them and also making
the order of Delhi Administration to take
over tte management ineffective.

Earlier, the learned Dudge had rbferred to the

pleadings of the Delhi Administration uhete it uss

stated that the management of the College has been

taken over by the Delhi Administration. The word

"manacement" in the pleadings of the Delhi Administrcticn

and in the order had been used in the limited eence

in which the responsibility was taken over by the

Delhi Administration. The observations relied upon

by the applicants do not amount to saying that the

services of the applicants were also taken over by

the Delhi Administration. This order is also of no

avail to the applicants.

23. Ths applicants place strong reliancs upon

the judgeaent of the Tribunal in Sat.Mj^asl BaJL '̂

V
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r>Qpn T*- 4e r'1r4tT.Brt fhPit + ho 41 irino mp nf 4* In rRHl 8nd»case. It is clairred that the judgement is in rem and,

therefore, the Administration is bound to give benefit

of that judgement to the applicants. Pleas of issue
by

estoppel and estoppel / judgement have also been raised.

Ue may first consider the basis on i/iich the said judgement

proceeds and grants relief.

24. A copy of the judgement of the Tribunal is

Annexure to the rejoinder in Or.3.P.Sharma*s case.

In the first U paragraphs, the Bench has narrated the

histP^y of ^*^6 case. In para 6, it has negatived the

Administration's plea that the applications were barred

by the prir.c.ipl'; of res judic^te . On behalf of t he

Delhi Administration, the plee of res judicata was raised

on the basis of the dismissal of the writ petition by the

Delhi High Court. The Delhi High Cotrt has not given any

reason for the dismissal and, therefore, it could not be

said as to uh at finding was recorded by that court on

the applicants' claim of having become Governr.ent

servants. The Tribunal, therefore, held that the order

of the Delhi High Court dismissing the writ petition

would not operate as res judicata between the parties.

After:dealing with the question of res judicata, the

Tribunal proceeds to consider the applicants' clain

on merite in paragraphs 8 and 9 of the judgement wherein

it is observed aa follouaS-

" 8. Ue have.gone through the records of the
case carefully and have considered the rival
contentions. The reapondenta have stated
that the College has been finally closed down
after April, 1991 examinations and that the
employees of the College have been rendered

V i
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surplus. The question whether or not the
Delhi Kdministretion ie * ^idth. or'̂ onadBration>
be rendered eurpluet arises

n 9 The fact of take-over of rianagero^t J^t he
Cxillege has not been disputed.
over of t he nanaoetnent appears t o h v .formalised by a Government £nBp||rt iop Wg
i, no. thrre.ponsibilHy
or't'hB^.t'dBnJf only'.™, not th. BtBff. » ndt

ginan^ment loTBrirS" h« author.

!! i/r: j:>feS3S.
Pr r rrp r manSOBrnBnt Oi wnB wcnuw* \r^pwribU-Slthout thB assiBtancB of t ha taaching
and non-teaching staff.

( Emphasis supplied; .

Fro. the .mphasised port .on, it uouU appear that the
Banoh clothed the applicants of the cases with the status
of enployaes of the Delhi Adcinistration because it uas
of the opinion that transfer of Brployeee uas an eutcrstic
consequence of take over of the manacenent of the CcIIbob.
Uith utmost respect to'.t/he Renbars of the Division Bench,

v» O

we are unable to subscrib/ this view, ^hat is takenover
by the Government will depend upon the terms of the
instrument by^ which the take over is effected. In the

that

present case,/instrument is the minutes of 13.2.19B7#

The Bench observed that the take over has been formalised

by 3 Government resolution which is not on record. If
the resolution was not on record, the only finding

that could be recorded was that the applicants had

failed to substantiate that they became Government

servants. The finding of the applicants becoming

Government servants, therefore, we say so with utmost

respect to the fiembers of the Division Bench, is

entirely conjectural. It is not based on either facts

or law, as no lay has been dted in support of the

V
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preposition that chance of status automatically
fcllous the take ouar of managament. The Bench

^ j! i-i 4-n Article 300^^ of the Constitution^ has not acverted to Article juu

at all. It ha. net examineci the impact of the sweeping
statement made by it on the right of the owner, of
the College. Ua are not .war. of any law under which
the Government can take over a College or it. management
or its employees uithout freming any law.

25. The Bench appears to have come to the above
conclusion also because" proper manat^ment of t he
School would not be .possible without t he assistan'
of the teaching and nor-teaching staff." Ue may
assume such assistance to be necessaby, but then the

question is whether there is no other mode of getting
fuc"- essister.ce apart from taking over of tne services

of such staff ? Continued payment of salary out of the
grant-in-aid released by the Administration is also a
node of getting such assistance and this mode was

actually adopted in the present case.

26. If we have to expose the law of take ovdr of an

institution, we would say thisS the institution is ihi e

property of those who own it. Right to run e nd manage

the institution vests in the owners. Government may

acquire the institution wholly or partly by framing

law. Resolution adopted at meetings cannot be ecuated

with law. Whether the institution has been acquired

wholly or partly will depend upon the language ofthe

lew. There is no general presumption that take over

of management necessarily entails take over of the

employees, also • The extent to which th e take over

affects the existing status of t he institution and of

its employees depends upon the terms of the instrument

by which the take over is effected.

V



V /

r-nxi'"1 inT'-riiiiyfifr' -f f 11 i

-il* propositione of lay were not kept an
view by the Division Bench which decided Srr.t .Niriral Rei's
case. In our opinion, the said case was not correctly
decided.

28. The learned counsel for the resP'-rvJents has

invited our attention to Delhi School Education '̂'Ct,

1973 end the Yoga UndertakingeCTaking Over of flanagenient)
<^ct, 1977 and eubmitted that even a lioiited take over is

perfpissible. Vie find substance in the atateraent of t he

learned counsel.

29, According to the learned counsel for -ne

applicants, the Judgement of the Tribunal was in reir

and the Delhi Administration could not refuse to follow

and crfcrce it. The arcurTent is based or. the direct^-r.

contained in the operative order where the Delhi Administration

has been enjoined to prepare an appropriate scheme. The

operative part of the aforesaid order has been reproduced

hereinabove. The direction to prepare an appropriate

scheme has been given in order to ensure alternative

placement of t he applicants and not of all the employees

of the institution generally. This is apparent from the

observation" the applicants shall be given alternative

placement, in accordance uith an appropriate scneme

to be prepare d by them", Ue are, therefore, unable to

agree uith the submission of t te learned counsel fcr

the applicants that the judgement of the Tribunal in

Srat.Nirmal Rai's case is in remj in our opinion, it is

in personam.

30« The plea of issue estoppel or estoppel by

judgement need not detain us long. There -can

"be no estoppel against lay. If a Bench of ttB Tribunal

dpcidee a case without taking law into consideration,

it cannot be said that a Larger Bench cannot aubasQuently

axamine the correctness of the judgement. In fact. Larger

V



lifiMariiiiytti&i

Benches are ccnstituled «hen there i. conflict cf^CrCrs \ns
uhen eubstantiel qutslicn of lau requiang autho.i->.t vo

V p„,ouncenent is raised and .hen aBench before .nxc
t r-tted exorassoe reservations

an earlier judgement is oiteo expre

about the correctness of the view taken in the earlier
judgement. Several decisions were cited by the learne
counsel for t te applicants in aupport of the plea of
issue estoppel and estoppel by judgement. These
authorities may be exanined.

30*. 5mt.Radharani Dass u/o Narayan Chandra Chose
«s. Snt.Binodamoyee Dassi u/o *br c'"^^"'"'̂ ^laced
r (2$) A.I.R 1942 Cal.92) reliance has been pi
by the learned counsel upon observations contained
at page 9B of the report. The observations are to the
fcllouing effect;

« Perhaps the shortsst uiey to -Y'̂ 4. .
difference between the fliip^the"*^
and an estoppel is to say that while
former prohibits the Court from on'^ing
into an inquiry at all as to »
already adjudicated upon, the latter
prohibits a party after ®
already bean entered upon, from Proving

onira"'piccrof'eiidJn '̂>''{emphasis su^pliedj
Tne emphasised portion clearly shows that the proposition

of law laid down is that a party is debarred from pleading

in subsequent litigation somethinc which runs counter

to his pleading in the earlier litigation on the basis

of which the other party has altered his position. In

the present applications, the Delhi Administration has

not altered its etand. In the earlier litigation also

V
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same

.end or the Oelhi Adn.inistrslion uss that the

applicant, «ara not ar.ployeea of t to Dolhi (tdoinistration

and in tha prasant litigation alao thair atand ia the

. Thi, authority inatead of halping the applicanta

helps the respondents.

3^^ In Sri Raja V.Sarvagnaya Kumara Krishna Yachendra

Bahadur Uari, Rajah of Venkatagiri v. Province of Wadres

(A.I.R.(34) t947 Hadras 5), the Taxing Authority which

in the previous Assessment Year assessed on the basis

of certain fact uac held estopped fror proceeding to

assess on a different basis in the subsequent year. The

position a Taxing Authority is entirely different

from that of a court oT a judicial authority. The

Taxing Authority becomes a party to the assessment

proceedings representing the State or its instrumentality.

That is not the position of a court or a judicial

Tribunal. If the principle of estoppel is applied

against courts and judicial authorities a wrong judgement

will continue to hold the field for ever and the whole

concept of constituting Larger Benches to correct errors

I



in previous judcsnents gill disappear. This authority

has no application to the present case.

In Samavedam Sarangapani Ayyannar v. Kapdala32.

Uankata N^rasimhacharyulu and anr.(A .I.R .(3?) 1952

madras 384) it was held that Section 11 ofthe Cxvil

Procedure Code is not en exhaustive statement oft he

doctrine of »res judicata* and the principle has a wider

application than 5s warranted by the strict language of

the section. In none of the present applications, tie

plea of res judicsta has been raised. This authority

IS , tr.erefore, inappropriate in t he present case

33, mdlkenny v.Chief Constable of West midlands

Police force and another ( (l9B0( 2 All CR 227) was

a case in which subsequent litigation was held
impermissible in respect of the same dispute between

tfe same parties . hocordingly, this authority is also

of noj assistance tc die applicants

34, In A.mbika Prasad fishra Vs. State of L.P. and

othersC AIR -jgec SC 1762), it was observed that every

new discovery or argumentative novelty cannot undo or

compel reconsideration of a binding precedent. This

observation was made in an .entirely different context.

It was made in the context of raising the plea of

constitutional validity of an enactment whose ivalidity/

V
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Had already b.en upheld by ea.mr judge.ent. No

« 4n the present applicationssuch situation enses in the pr

In Supreme Court tmployees Welfare Aasociation35.

T artd Others C'̂ 1'̂ 1593 5C 334), itV. Union of India and others

ri that even an erroneous decision operatesjjas observed that even

as res iudicata. Thi. diet- uaa laid doun ^en the

,suse of aetien uaa the same. In the preaent applications.
t,a oausa of aotion is different from ^e one wioh

enabled Smt.Nirmal Rai to approaoh the TH bunU. Further,
i_ oTrES •"ludioata

t„i» jud:cr.ent deals with the cu^s.- of

^ich in the present applioatione has not been pleaded.

In this judgement, it has also been observed that

a decision on the duastion of juriadiotion oannot ba

res judioata in a aubaaquant suit or prooeedins. In
is

the ease on hand, tf.e ouestion of jurisdiction
, . 1 H If the respondents' plea that thedirectly involved, if tne re&KC->

applioants did not beooma Government servants and

continued to be employees of a private sooiety is upheld,

the Tribunal will not^ in vieu of Seotion 14 of the

Administrative Tribunals Aot, 19B5(for short, ». e Ast),

have jurisdiction to entertain the applications.

Section 14/deSls with the jurisdiction of the Tribunals
V

does not confer jurisdiction upon the Tribunal to

V
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entertain service matters of err.ployees of private

^ societies or organisations. This aut^l0^ity, therefore,

instead of helping the applicants helps the respondonts.

36. The learned counsel for tta applicants has cited

extracts from the following English publications on the

lay of evidences

(l) Phipson on Evidence- Fourteenth Edition

V ^2) Evidence Cases and Materials- Third Edit-on
by 3 .0 .Heydon«

(3) The Rodern Law of Evidence-Third Edition by
Adrian Keane.

In view of the fact that Apex Ccurt c^ te country has

pronounced on the subject, it is not necessary to refer

to the extracts cited by the learned counsel.

37. against the authorities cited by the learned

counsel for the applicants, the authorities cited by

Smt.Avnish Ahlawat, leerned cojnsel for t-.e responcents,

are more apt.

3B. In Piara Singh U.The State of Funjab(AIR 1969 SC

951), it has been held by their Lordships*

** For issue—estoppel to arise, there must
have been distinctly raised and inevitably
decided the same issue in the earlier
proceedings between the same parties.

(Erphasis supplied).

The applicants In the present applications were not

parties to the applications filed by Smt.FlirBal

and Prakash Chand and, therefore, the present lijgi^atlon

V
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cannot be said to be between the same parties. The

question of issue-estoppe 1» therefore^ dees not arise#

39. In Ravinder Singh v. State of Haryana(AIR 1975

SC B56) also the same proposition has been laid down

in para 19 of the report wherein it is observed:

" In order to invoke the rule of issue-
estoppel not only the parties in the
two trials must be the same but also the
fact-in-issue proved or not in the earlier
trial must be identical with what is sought
to be reagitated in the subsequent.trial

40# The learned counsel for the respondents has

invited our attention to certain pessages in Sarkar

on Evidence-fourteenth Ediction- to highlight when an

lie r decieicn w-ale rot be open to rcvirw arc' uhe-ear

it will be so open. At page 1752, it is observed:

" Uhere the decision of a higher court
showed that the judge in a particular

* case had erred then it gives a right
to the parties to relitigate as the

circumstances amounted to an exception
to the general principle of issue
estoppel

From this observation, it would appear that even when

tl^ eerlier litigation was between art same parties

the earlier c'eoisicn may be reviewed if it is in

conflict with the view expressed by o higher court,

Applying the proposition by substituting the

expression "higher courts" with "larger BencheJ, the

decision rendered by a smaller Bench would be reviewable

by a Larger Bench when it is constiuted to consider

the correctness of the eaid judgement.

V



41. On the sair:e paze, th. cre is an observ-tion
I

to the effectJ

"An issue estoppel is capable of binding
non-parties also."

In support of the observation reference has been

made to North West Water v.Binne(a firm),(l990) 3
\

All ER 547). From the case referred t-o, it appears

that the proposition applies to a class action or

determination of a dispute involvin' lass or classes.

By the observations reproduced hereinabove^ the

present Full Bench is not debarred from examining

the correctness of the judgement rendered in Sat .Nirnial

Rai's case.

42« At page 1753 under the heading • when aatter

•ay be reopened", it is observed!

" The matter cannot be reopened (trial judge
\ decision or thr rights to hcuse^ proprty

bctueen the wife end the mother) unless
there are cir c jrci ances which make it fair
and just that the issue should be reopened."

From this, it uould appear that it is left to the

court to decide whether it would be just and fair

in the facts and circumstances of the case to reopen

the earlier judgement. In the present applicetions,

the issue raised is of fundamental character inasmuch

as it touches upon the jurisdiction of the Tribunal

to entertain the applications. Ue ere, therefore, of

the opinion that it is fair end just that the issue

should be reopened.

V
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un the .,ne paee under the heeding" Itsue
"stetpel end jurledictlnn". it i. pbeerved:

V ""f^^Pel^rp^pSt'tf*•>'
• evidence to ehou that court

jurisdiction to makB th has no"n 10 make the order sought."

In tieu or this Obeereetion, th.re i. ter
to the preeent Tuli Bench reconelderlnB ttP leeu.
Oecrded by the Judgement in Smt.Kirmal fi»i.e ease.

The learned counsel for the eppllcante
-s Pleo Challenged the reference of the applications

Challenged the ccnetiu-,r cM h r .
t he Full Bench t c

hear the cases.

45, Section 5 of thp Ar<+- ^ .the Act deals with the

composition of the TriK iTribunals and Benches (hereof.
Sootlon 5(«)(d; reads as foljous:

"'"'otwithstand'pr- anv/fh,-.^aeotlonCt;, thi Ch^irm^"""^"od In sub-
*">mav-fnrip

oooe or ciser nf ®0Puring that any
nature of . i.r.t !. tOJ roE-rd tr tne
OP rcculrt, ir.'hi; oci^•r '̂ • Pocuires
Pules mace bv under the
this behUf.^g'" Governrent In
composed cr'r,rB th-n ' ®or,ch
ouch senerel or sDeciol'''° Ijoobors Issue
"•=>' desm fit;" tP"P0T Ptders, as he
prouision. e cess may be asalgnsd to e

_ oonprlelng more than tuo «embera In tuo
oltuatlona: (,) Chalrm-n h •

having reoerd

opinion thet the case should be decided by a Bench

I
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• of rr.ore than tuo Tienbc re and (2) uhere under the rules

made by the Central GcuErnnent, it is obligatcry that

the case be heard by a Bench consisting of more than

tuo fieirbers. In either of t he aituationsy the case

may be referred to a Bench consisting of more than

tuo dembcrs. The mode of reference is by a general

or special order issued by the Chairman* In the case

on hand, the reference of the applications to this

Fi ti Bench w^s made by a special order. The jurisdict i: n

to refer the case under the above provision to a Be
nch

conE:s..ir.^ of morr then tuo deribcrs rey be exercised

by the Chairman on his oyn motio
n or on a reference made

by a Single dember Bench or Division Bench. Ther
e are

no conditions prescribed for the formation of an opinion

by the Chairman for taking action under clause (d). Of

course, uhen a reference is made by a Division Bench for
of

constitution/^ Full Bcnoh, the Chairrar cay caclina to

fcrrr; e Full Bench if he find s that the dispute raised

is alraaty couared by a Full Bench decision of the

Tribunal of which notice haa not been taken in the

referrins order or by a decision of their Lordshipe

of the Suprame Court. Where the Chaiman does not decli

to eionbtltote e Full Bench for the heerlng of th
ne

V
•a case,
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it l6 Obvious that he acrces with the opinion Y
\

or the rererring Bench that the case deserves |

to be heard by • Larger Bench. Under the scheme

ut the ^^ct, pouer to assign a case to a Bench,subject

to the provisions of the and the rules fratne^i

thereunder^ vests in the Chairiran. Once the

-Chairman has assigned a Case to a Bench his

tior" unchallengeble except on the ground ofac

violation of any provision of the ^ct or the rules

framed thereunder.

46# The learned counsel for the applicants

submits that the referring Bench uas obliged to

formulate questions arising in the case and

requiring opinion of the full Bench* The use

of expressio n **cuestiore involved" in clause (d)

dees not lead tc uhc conolusioni uhe le-rned

counsel canvasses. It is net obligatory for

the exercise of pouer under clause(d) that the

referring Bench must formulate questions of leu.

There may be a case where the decision of the

application may rest on a single issue. In such

8 situation, the entire case may be referred to

a Full Bench without formulation of question .

The present applications, in our opinion, fell in

V
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th.is category. The material question on j/'ich

the decision oT the applications rested uas whether

the applicants acouired the status oT Government

servants. Cnce the finding on this issue is in the

negative all other issues raised by th e applicants

become irrelevant. It is only when the finding on

this issue is in favour of the applicants that

the necessity may arise for considering the
other

questions raised. In our opinion, therafore, the

e : EiGhwE to ^L'~ 1 -snch is not inGorpstsnt
anc

the present Full Bench is fully competent to hear

end decide the applications completely,

47. Another argument which was pressed by the
counsel

applicants/uith seme vehemencewes that the judgement

of the Tribunal in Sr.l.f.'irmal Rei «£ cose attained

finality u'hen the Delhi Adr.inistration's Special

Leave Petition uas dismissed by their Lordships of

the Supreme Court by order dated 21.7.1992. The

order dismissing the S.L.P

reads as under!

is on record and the same

The Special Leave Petitions are dismissed."

Thus the Special Leave Petitions

B reasoned order.

were dismissed without

1
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4E. Uhat is binding on el3 courts within the

territory of India,as provided in Article 141, is /

the law declared by the Supreme Court. The dismissal

of a Special Leave Petition by an unreasoned order

does not amount to declaretion of law under Article
the

141 of the Constitution and/said order cannot be

treated a© en affirmance of the view expressed by

the court or the Tr ibunal'ac ainct whose oro^r or . ,

judgement the Special Leave Petition was preferred.

, ttierefore, unable tc eccl;^ the subrr.iEsicn

of the learned counsel that t judgement in Smt.Nirmal

Rai*s case has attained finality to the extent that

the correctness of that judgement cannot be exasined

by a Larger Bench. U© have examined the correctness

cf'that judgement and we have giver, reascnr for

Cur diEocreement with, thot juocenent. The judc.ement ,

as already net iced, is not based en any proposition

of law* It ha© been rendered without examining

the law of take over of a private institution by the

Government and the effect of ©uch take over on the

status of the employees. To make the position clear

we overrule the judgement in Smt.Mrmal Rai and

Pre kash Chand*e casea

V



. Hv us has ths suDport of I he49. Ths vSeu teken by us h

Slscision of Opsk Court in Hsri Singh v.St^te of
Hasyana (ST 1993(3) SC 73)/3nd of afuU Bench of the
Tribunal in C.K.Naidu and others v.bnion of India
(0. ho.B,7 Of 1BS, oonneoted uith other Oka decided on
18.9.19B9 at.Bangalore and reported in Bahrr Brothers

^ Compilation of Full Bench Oudgements of the Central
11^ 1 are also

:rppSrfe"by"lh?decign
"tlat^of r"flXg that the applicants

vy

c IC n • t b: e : r e €!
c i-D-Thi ir i-tr^t icrIcyees cT the Uc_ni

• H that of enployeestheir st-tus renamed thac or

of the society even though the payment of salary

to them was made out of the funds released by the

Delhi Administration. In vieu of Section 14 of the

b-.ev are not entitled to brine t^eir crievancc

bafcre the Tribunal. The applications, .hor.fo.e,

euffer from the lack of jurisdiction also.

51.. In view of the above, the applications are

liable to dismissed on merit. It is, therefore,

necessary to 90 into the technical plea of limitation.
\
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52. In vie. or arcesai. .i3c..sion, the applications
are dismissed but .ithout any order as to costs.

•J;TH IRUUEMGADAM)
nCfiBER ( (O.P.Sh'ARr/A)
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