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& Diviaion Bench of the Tribunal in 0.A. No, 1340/88 -

- the'matter’ to 2 lurper Banch. Thia is how—the four
% applications have come up tafon this Full Bench.
-In all the spplications, -sxcept ana, -th.r- is a

»aingh applicant. in one 1pp11cntion, th-u are two

Delhi Administration through
its Chief Secretary,

Alipur Road, _
New Delhi. ees HRespondent

4) D.A. ND. 777/1993

Pr, 8. L. Bhardugj,

B-83, East Azad Nagar,

«r ishna Nagar,

Delhi - 110091, ees Applicant

‘Versys

1. Dglhi Administration through
dts. Chief Secrstary,
Alipur Road Delhi,

2e Sgcretary,
Department of Health,
Deglhi Administration,
Q1d Segcretarist,
Delhi. _ - - XX RBSPDMents

Shri R, Venkataramani, Counsel for Applizanis

Mrs., Aynish Ahlawat, Councel for Respondents

ORDER
Hon'ble Shri Justice S, L. fMathur —
Expressing disagreement with the vieu taken by

Nirmal Rai vs. Chief Secretary, Delhi Adninistration
& Anr. decided on 25.10.1991, connectsd with D.h: No.
£19/91 - Frakash Chand & Ors. vs. Delh:i Adminisicction,(g
which was follouwed by other Division Benches in
granting relief to the applicants of the cases,
anoth-ar Djvision Bench before which the present four

applicatiomcame up for hearing opined reference of

nppnoanta. ; Thus, the totll nu-bermr ;peuom seekiug
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" (Amendment) Act, 1954. The staff and the studests

-3- |

b
relief from the Tribunal is five. Apart from c?r\
expressing disagreement with the earlier decisions,
the referring Bench has not formulsted any question
requiring ensver from the Full Bench. Thus, the
Full Bench has been constituted not to answver any
specific question but to decide the whole case,
including the correctness of the decision in Nirmel

Rai's case.

2, Since the fectes in all the cases are similer
and the guestion of law srising is identical, all
the fcur epplications have been heard together and

ere being disposed of by this common crder.

de Shcrrn of details, the fecte wvhich are either 5
admiited or undisputed or are established frcm the
record are these:

Some timelin the year 1972 Sanatan Dharma
Sabha, which uasra private socisty, cltaslished

Sangtan Dharma Ayurvedic College, for short Collecs,

|
1
H
|
s_?

for imparting instructions in BAMS course which

vas a 8ix end half years course in Ayurvedic System

of treztment of cieeeses. The course had recconiation
frcm the Central Council of Indian.System cf Medicine,
Ministry of Health and Femily Welfare, Government of
Indie, for short Council. In 1577, the College

wvaes effilisted to the Exemining Body of Ayurvedic

and Ungni System of nedicine, Delhi pdminietration,

Delhi, & gtatutory body constituted under Section 31=A

of the East Punjeb Ayurvedic and Unani Practioners

of the College wvere dissatisfied with the management

on a number of issuss and they resorted to sgitstion®l

means including Dharna at the 0ld Secretarist. Their
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derands included:-(1) increase in the quantum &);7(

of grant=in-aid to the cellege; (2) reguler

Pay scales fort he staff, both teaching gnd
non-teaching instesad of fixed Pay;(3) recogniation
of the College by the University of Delhi; and

(¢) grant or internship allowsnce tothe students
of the CollegesUnder directions of tre Council
nev adeissions to the course were stopped after
the ecademic session 18£5=86. The Collopnvhad

to bo run.-for a limited Period tc eénable the
studont. who had alresdy besn Jadmittsd to the
first year of the course to complete the courss.
‘The management Wat unable to ensure smooth
functioning of the College during this period.
The agitetion intensified teo on extent ukere tre
GCovernment could no longer be g silent specteter,
The Dirsgtor of Health Sefvices was asked to

inquire into the all.gatiopa of irregularities

_committed by the Banagement and submit report.,

He submitted Teport on 28.4,1986. 1In his report,
he aant.l't_mod' that the —ﬂ.nagir refused to ghow

the rec‘ordo. He also observed that the allecations
of irregularitiee could mt b substantiated either
by the studente or by the teachers. The acitetion
continued and . uae rather intensified further. on
15.4.1986, a meeting yas €onvened by the Secretary
HadICal gf the Delhi Rdministration, at this

I-etinn, :lt Was decided that in ordcr to - save the

Career sof Xhe 1tudentl » Classes be started in

the tuudlng of the Sanlor socond.ry school, B Block,
Jannk Our!., Neu oulhi th- bu:lldin; &t tr.tohnenagar,

'L-'.
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Jhere the clseses were being held was not found suitable
This decision was implemented and the classee started

in the new building. Meanuhils, the Medical and Health
pepartment of the Delhi Adm;niltration preﬁarod notse

for consideration of the gxecutive Council of the pelhi
Administration. Ths note mentions that in a meeting

held with the representatives of the students of the
College in the office of the chief Executive councillor

it was decided thst s note for takino over the management
of the College by the Delhi~adninistration be prepared

and put up to the gxecutive Councile “The mote further
3 s

ment.ons that if the pelhi administration ie to run the

Ccllege properly, the fpllowing will - need attention:

% 9. accommodztion: The €ollege ie presently run in
§ roome in e school buildino in
Janak puri. At least 10 rooms are
required. It ig reported by the
Dte. of Education recently, the
gaid building will be useful for
this purposs.

2.Lsboratory . Lsboratory facilities are not
available for the students at present,
Laboratories will have to be set up.
It may entail an expenditure of
Rs.3,83,722.00/-

3.Facilities There is no hospital attached to the
(Clinicel Treining) college. Clinicel training may be
arranced in pin Dayel Upadhyay Hospitel
Civil Hospitel EBtc.

4.Steff The existing steff of the college
mey be retazined by the Delhi
pdministretion and paid the same

vages they weTe draving et the time
of shifting the Ccllege from its
oricinal location to Jdensk puri. The
annual expenditure in thie regard
vill be Rs.2,05,140/ - as shoun in the
~ annexure. i

5.Management The Management of t he College may
be vested in a Committes with EL.
(Health) as Cchairman, Secretary(Fedice.
gecretary(Finence), Principal S.D.
aAyurvedic College, ".5.D.D.U Hospital
as Memoere and D.H.S. a8 Membey
Secretary.

~ The lisbility of the Administration to run the cqé}rge
should be limtfsd to a period of 4 or 5 years only
the present classes Pass out. ,

- The coliege was given grant-in-aid of Rs.20,000
v during 1984-85. A sum of a-\'l\.',z?.szo/- vas ;anctionod as

R e
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grant-in-aid for the college during 1985-86 but the
amount was not disbursed W  to the agitntion
of the students and teachers of the collogo.

: The above note was put up before the Exscutive .

Council on 15.10.1986. The matter was considersd . ;
under item reading * Taking over of the management of Sanatan

Dharam Ayurvedic Colloga,. Krishna Nagar, by Dslhi Administration®

The decision under the item reads ¥ The proposal contained
in the Memorandum of t he Dspartment of Medical and Health
Services wvas considered by the Exscutive cbuncil. The
piopbinl:‘uuo found acceptablp in principal. A committee
;a;;fining (1).Socr§t.ry(ﬂed1caii as Convener (£1) Sec-etary
:(Finnnca) (111)V§9cretary(L|u and Judicial) as members, may
work out the modalities for implementing the propo#‘l'.
The matter ultimately came up before the Executive Council
on 13.2.1857. The meeting noted that fresh sdmissions
in the College had been closed and the affiliation had
been withdrawn. Thereafter, it discussed the modalities v
for releass of funds to the College by the Relhi pdministration.
The Council was informed by the Director Medical Sscvices
that the administration had released Rs.2,20,000 to the
Chairman Examining.Body on accounf of étant-in-aid with
the clear direction thaft;%nunt shall be utilised for
meeting day to day requirtments and payment of salaries
to the staff of t he institutipn and that the remunerations
will be the same is they vere drauiﬁg under their parent
management. In respect d the take over, the minutes of
thé meeting contagin the following observations:

" The matter vas discuosodlin éoncultatiun with

Under Secretary( Law) and as per his edvice, the
folloving decision was tsken.

(a) In view of the fact that the institution
cannot be legally takcn over by fh-~adninistration
couple¥ with the fact that the r.lovmtﬂct
does not contain cuy<ptoviulon intrdgard ‘to the

'tl‘. ﬂvﬂfrof f.l.lﬁr.
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management the only poesible action to the (\50

proposition considered by the committee

in thie case is that t he grant-in-sid be
released to the examining body for running
the S.D.Ayurvedic College. The amount of
grant-in-sid should be spent by the examining
body in accordance vith the rcrms already
approved end exclusively be utilised for
running the 5.D.Ayurvedic College for vhich
seperate account should be maintained®.

fFrom this decision, it’uould appear that the Executive
Council vas advised by the Lav pepartment of the
Delhi administration that thers \was np statitory
provision: under vhich the asdainistration of t he

College could be taken over by the Government and thie

advioe was sccepted by the Executive Council. Therefore,

instead of tekinc over the managemént of the Ccllece

s scheme was formulated whereby funds required for
smooth functioning of the College for a limited period
vere released in favour of t he exsmining body which was
to utilise the same for the limited purposes mentioned

inthe decision of the Executive council.

4. The above decision contsined prospect of

termination of services of the employees of the Collece.

some employees filed yrit Petition N0.1775/87 in the Uelhi

High Court wuhich was rejected vithout & spesking order.
Anpther Urit Petition( CUP 593/88) was also rejected.
The directicns sought ecainst the pelhi pdministration
in the earlier Writ Petition were as follous: .
(a) not to close doun the Ccllege in & phased
manner}

(b) not to stop admission for fresh batch esjand

{(c) not to teriinato tne services of t he writ
petitioners in a phased manner,

S
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Se The management of .the College was not /‘S\ \

lagging behind in challenging the decision of the
Delhi adainistration. It filed Civil Suit in the
Court of 8ub‘3udgn First Class D-lﬁi. One of the
plaintiffs in the suit ves Sanstan Dharas Ayurvedic
College. Ons of the defendants in the u..:it vu
the Delhi adeinistration, The suit, it eppears,vas
ultimately dismissed.

6. In implementation of the above inh‘uo, the
edministratdon started dispensing with the services

of surplus at-fhf in a phased manner, Tho services of
Sat MNirsgl Rei, who had worked on ad hoc basis as
Lab.Assisiant and of the applicants in Prakash Chand 's 5
cese uho' hed worked as Chowkidsare, Sveepcrs, Clerks

were dispensed with. Smt. Nirmel R.i filed Oa No.
1340/88 and Prakssh Chand & others filed DR No.B19/91

in thise Tribunul. Their chi- was that they were
entitled to be re-deployed in accordance - with the
Ro—doployunb of Surplus Staff .ln the c.ntrd

Civil Services and Posts( Supplunent-ry).ﬁulea, 198¢

(for short, the Rulee). This plees was contested on
behzlf of the Delhi pdministration, On behglf of the
Delhi Administration, it was pleaded that the epplicents
in the aforesaid applicstion were never (;oVernment
servants and, therefore, they wvere neith& entitled

to file applications in the Tribunal nor;thay vere
ontitlod to redeployment under t he Rulu. " The
‘!’r.lbun.i thtmgh its Judgulﬂt dated 25.10.1991
averruhd the objectiom of the Delhl adg.nlstntion.
The Tribuml allowsd the DAs and 1souod L

diraotimu

',a.

S

—




rendered surplus conseouent upon the closure o/

of the Sanatan Dharam pyurvedic college with

offect from April, 1991. The applicants

shall be given slternative placement in posts

in the pelhi Administration commensurate with

their qualificetions end experience, in accordance |
vith an appropriate scheme to be prepared by ;
them. They would also be entitled to pay and |
ellowances for the period from the take-over

of the Management of the edid College till they
ere given alternstive jobs and nll’consequentinl
benefite., The respondents shall comply with

the above directions wvithin a period of three
monthe from the date of communication of t his

order.”

aceinst this judgement , the Delhi Adminiattat%on
filed Special Leave Petiticn . before their Lordships
of the supreme Cpurt which vas dismissed on 21.7.1992. 21
Thereafter, OR No.2462/ B9 was filed by Ram Dev Sherma ‘
and others which uas allowved on 22.4.i992 following
the judcement dated 25.10.159851 in smt.Nirmel Rai's
czse(supra). The said judgement was folloved wvhile
allowing DA Nos.2279/89, 1207/90, 2224/90 and 2169/91
on 31.7.1592.

70 The services of pr.J.P.Sharma, applicant in
OA No.1618/88 were dispensed with by order deted
B8.7.1988. He has sought & writ for guashing the
-ermination order in vhich he has been described as

surplus. In the alternetive, he has soucht & direction

to the respondents tc gbscrb him in service in any

other college or depsrtment run and menaced by t he Delhi
pdministrztion. He has alsc socught payment‘cf grrears

of salery eince 23.4.1986 con the basis of equel pay for

equal worke.

8. In OA N0.2027/92, .Dr.F.M.S.Yadev has invoked

the principle of equgl pay for eqdal vork applicable

-
1




-11. When the present appllcation.zcame SR e

.up “for heering before a oivioion eenoh,eth. said *'_" -

to permgnent employees in Covernment .cfvice uitﬁ
effect from 23.4.1986. He has alsc soucht an order
restraining the respondents from removing him ¢ rcm
service. This OA was filed on 5.8.1992, 1In the
reply of the sdminietration, it is stated that the
applicant's services had been terminated with

sffect from 30.7.1992.

g, In OA N0.2350/92, pr.B.P.Cupte and Dr.
Prem Pgrkash have lnvékad the principle o7 equal

pay for equal work and prayed for payment of arrears
qf salary on that basis. Ttey_bgve'also ﬁrayed

for declering the order dated €.7.1988 as null and
void; By thie order, the services of t he gpplicants
vere dispensed with on the grcund that they had
become surplus, Thie DA wss filed on 14.8,15¢2,
Accerdingly, the question of limitation ie

elso invelved in th;s case. The applicents have
»—— filed san applicetion seeking condonation of

d31.y-

T In OA No.777/93, Dr.B.L.Bharduaj has

prayed for quashing of the order deted 25.4.198¢
whereby he was declgred surplus vith effect from
30.4.19ES, He hacs elso prayed for reinstatement in
eervice with consequentigl bgnefits. He hae elso
invoked the prind ple of squal pay for equsl wvork and -

clsimed balance of salery. This DA was filed on

T Y

18.4.1993. The questicn of linitation is 1nvolved.

The spplicant has not mads gny appllcatlon for
Qﬂdbﬂati an of ¢ e]_'y -

Bench oxpraupd rdurvatim. cbout tbo wdganmt:
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cited befere it, cbserving in paregraphe ® and 9 (“i;/\\\

of the referring order as follous:

*g. e have gone through the judcements
highlighted by the ljearned counsel forthe
applicant but we:ere in respectful disagreement
vith most of t he observations mzde therein.

WVhile there sre certain facts stated in the
eforeseid order, there is als0 certain controverey
on facts. The learned counsel for the spplicant,
further stressed that sccording to judicial
discipline there should not be any discrimination
as some of the employees have been civen the
benefit of the Redeployment of Surplus Steff under
the Central Civil Services and Posts(Supplementary)
Rules, 1989. :

i, --Since we are not in full agreement with
the decision given by the Coordinate Princi pal
Bench in the DA No.1340/88 decided on 25,10.1991,
we are of the opinion that the matter be pleced
before Hon'ble Chairman to refer the matter, if
deemed proper, to a lsrger Bench for decision in
this bunch of cases snd elsc c©n the point of
limitztion vhich hae been kept open.”
12, From tre facts steted hereinabove, it is
apparent that the applicants started their employment
under e private society. They now seek employment under
" the Delhi Administration on the ground that they are
retrenched employees. The only provision of law on i
which they plece relisnce is the Rules. These
Rules epply tc Government staff rendered surplus, These
Rules dc noct apply teo redeployment of staff of privete
orcenisation which is rendered surplus. In crder to
cleim benefit of the Rules, the arplicents assert that
by the scheme formulated by the pelhi administration
the spplicents became employees of the Delhi Administreztion.
They could become smployees of the Delhi aAdministretion
only if a specific order had been passed in that behalf.
No such order has been brought to our notice. They
could aleo becomewamployeos of the pekhi Administration
if .the institution in which the applicants were
employed wves taken over by the pDelhi administration

along with the staff. It is specifically noted in

the minutes of 13.2.1989 that tﬁét

)

e is no pro@‘clonl
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of law under which the institution could be tsken %

over by the pelhi Administretion. Indeed, the

institution could be teken over by the pelhi administration
only if s lav existed in that behaglf. Our attention

has not ﬁoan dravn to any proﬁiaion of .lm..v ur”.r which
the Delhi Administration could tske over the institution
in which the applicantes were uployed.' The observetion
contained in th & minute of 13.2.1987, thersfore,

cannot be said to be in;orrect. Even if g provision

of lev existed for take over, the institution could

become vested in the Delhi  Administrastion by a

positi.ve act of take over. The pelhi Administration

has not exhibited any positive act of teke over.

By releasing graﬁt-in*aid in favour cf the exsmining bcdy
alsc, the position of the _applicents is not imprcved. .
The examining body wes not a department of the

Delhi administration, It is a statutcry body. The
institution was not vested even in the sxamining

ﬁody? Dnly grant-in-a.id was released in favour of

the examining body instead of the .anagiﬁg committes.
This wvas done obviously because tt;erc vas mis-menegement
in the institution and if the grant-in-gid had been
releasecd in favour of the committee of management,

there was 1ikel4jnood of the applicants not getting
sslsry despite performsnce of duty. lhe scheme vas
indeed formuleted by officers of t he pelhi Administrztion '
but itiwas not formulated by and on behalf of the Delbi ;
Adninistration. The scheme was formulated only in

discharge of the State's obligstion to ensure lav g

and order. The situatien prevailing in theéollegn.
it appenr., un vohtilu. Tho .anagnmt Ultd.lpervioua

to the Q:Icvancu of the atud.nts .nd the atn".-_.'l'he

i
studnnh. and ._t.ho ataff lnokod upon ﬁthc Sonrauut Ior ' %
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or elter the service conditions of the applicants,

It intervened only to bring about a state of norm.l.c:fl)

vhich would ensure the studemts alresdy admitted
to the course to complete the same and to ensure
payment of salary to the staff which was required to
be retained in order to achieve the first objective.

The scheme formulgted is non-statutory.

-~

13. A pereson becomes 8 Government servent only

vhen he is recruited in accordsnce with prescribed rules.

In the present case, the applicants do no! ..iaim to

have been recruited to the post on which they :continusd

to wvork till the final closure of the Colleos, :under

eny rule, reculation or order. Their szlerce continued

to be

paid out of the special grent sanctioned by the Government,

Grant was being given to the Ccllege earlier alsoc. By

release of grant and payment of salary therefrom the

of the applicante did not change.

14. Ve may now .examine the basis on vhich the
applicants in the present applicafions claim to have
beccme employees of the pelhi pdministration.

15. In pareoraph €.2 of J.F.Shermz's Criginel
Application, the gverment made is this:-

"That the management of the S.D.
Ayurvedic College was completely taken
over by the Delhi adminisirztion, Delhi
with effect from 23.4.1986- Annexure-II-
and thus the petitioner also became the

employee of the respondent Delhi Adminjetration,
Delhi., The applicant since 23.4.1986 in conti- i

nuation of his service is serving Delhi
Administretion without eny bresk in

service, *

status
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Annexure-I11 referred to 4n this paragraph contains \

the minutes of the oxecutiva council held at Raj Niwes

-~

on 15.13.1986 :&cunt at “the naating were Sh.H.L.

”Kapm', 1-t ‘Gnvarnot, 9.13:1’ Shrl Jag Pravaah f-’handra,

x,.

Bhief Exacutiva Cnunciuor Sh:i Bansi l.al Chlmun,

Exeoutive £ouncillor(ﬂnlth), #Shri Prem Singh,
ZExacutive Iouncillorlnsnlopuant), Shri Kulanand

ﬂhartiya i 'ixa cu‘tlva iounculor(iducation), Shrl R -0,

1 J(apur, Sscutary(..ﬂadical), Shri J.S.Khan, = : e

'Secretary(Finanqa); Shri B.S ochotsdhary, Sacret_ary.

Executive Louncil. -R‘o"lia’vant sxtraet froﬁ i’hé ainutes o
has been reproduced hereinabove_. These minutes are not

final. The final minutes are of 13.2.1987 which have been

reproduced hereinabove. These minutes specifically note

-that take over o!’:the £011age ~a fot legally :per-isslble.

el

The minutes of 15.10.1935 neh OF i avaﬁ.«to the appucanu, 5
16. Part of the lnnoxuro-ll s tha copy of eritten

statement filed on behalf of the Delhi Administretion in
regular suit filed by Shri Sanpatan Dharam Sabha in the court
of Sub Judge Ist Class, Delhi. Specific reliance is

placed upon paragraph 14 of the uritten atatém'ent

wherein it is etated 'Taking into conf‘idanca.nf tﬁe

'studlntl teacheu T!amgmg Cmittee 11; .anc.ﬂbcmad ,~

- —— - ‘ea,‘ .," 2 1. : ==

— "‘-v s
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completely enc @8 Coverning Eody was elected ag;t;&

committee was appointed to freme rules and recule-
tions." The assertion macde in this psragraph does
not emount to the etaff of the college becoming
employeee of the Delhi Adgministration. Take over of
manacement is one thing and take OVEr of the staff
i quite another. The Government may teke OVer &
private institution without teking over the staff

and assets., Ffrom this assertion en inference of

_vestino of the college i the Government cannot be

‘drawn , If the vesting of the college in the
Government cannot be infered, the take over of the
etaff by the Delhi adminietretion also cannot be
inferec. Acccroincly, thie eccertion is vhelly
insufficient to sustein the epplicants' plea of

havino become Government eervants ve.e.f. 23.,4.1586,

17+ In paragreph 6.3 it ie asserted, "That since
23=-4-1986 the salsry of the petitioner was slso paid
by the respondent Delhi Adminietration-Annex-III?
annexure=II1 it copy of the'pay bill for the month
of Januery, 1988. The oricirzl pay bil) appezers te
be on printed form on wvhich 2t the top is printed,
ns, D. Ayurvedic Ccllege (Delhi admirnietraztion)®,
The bill is sicnec by Dr. Re Co. Choudhury. Or. R. C.
Choudhury was the Principal of the collece. Nothinc
turns upon thie document, The mere mention of Delhi
administretion in this form cannot amount to vesting
of the college and the staff in the Delhi Administr-
ation., Fer suph vesting specific order of the

Government is required which,in the present case, is

vanting. \\/
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18. v The papers relisd upon by the applicents

cannot be seid to contein any edmission of the Delhi éﬁf?\ \
“\;

Administration that the employses of the College

became employees of the said Administration. l

19, ° In an attempt to cisothe minutes relied upon !
by the applicants with statutory status, the learned
counsel for the applicants invites our a;tantion to
certain provigions of the Constitution. In particular,
he refers to Article 162 and to Entry 25 of List III
of the Seventh Schedule( Concur£:;t List). According
to him, Entry 25 refers to education including medical
education and, th;refore, the Delhi Administration

was competent to make lay in respect of the mattcrs
before it and in viey of Article 162 it was competent
to the said Administration to issue administrative
instructions in respect thereof. On this basis, it is
pressed that the minutes of t he neat;ng contain
executive instructions referable to Article 162 of

the Constitution.

230, Article 154 of the Constitution provides
that executive power of the State shall be exercised
in accordance with the Constitution. Article 166
lays dowyn that the executive action of the State shall i
be expressed to be taken in the name of the Governor.

Clevse(3) of this Article prescribes that the order

made in the nameg of tte Governor shall be euthenticated.

Yy
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The minutes of the meeting do not fit into this \\“<i

const itutionzl scheme. There is no essertion in the
Original Applications that the minutes were suthenticated.
Accordingly, the reliance placed on Article 162 and Entry
25 is misconceived. Further, even if the minutes are
treated to be statutory they do not, &s elready pointed
out, contain any decision to take over the employees of

the College.

2{. The vollege was the property of the society.
The society had tre right to administer it and engage
employees and settle terms of employment with them.
Taking over ot the College or its mansgement and its
employees without framing lay yould violate Article
300R of the Constitution which provides that no persan
shall be deprived of his property save by authority
of lay. The minutes relied upon by the applicants
cannot constitute lauw within the meaning of Article
3ngh. The Executive Council, therefore, richtly
restricted its role in alleviating the grievences of
the stucents. In restricting its role, the Executive
Council, hat expressly ayoided the take over the
employees of the College. The services of the staff
were indeed required for alleviating the grievances
of the students. These services .Gould be available

to the Administration oﬁly on payment of salary to the

steff. The Administration, therefore, %20k upon itself

\



the burden of releesing funds for peymsnt of selary.

22, The next item relied upon for claiming the

\
=

status of Government servant is the order dated
21.11.1987 passed by the Sub Judge Ist Class, Delhi
on the application for interim injunction. In thie

order, the learned Sub Judge hes observed:

® Yhat heg been shifted by the Dglhi

Administration 4s not the building

but in fact the -aﬁage-ant has been

taken over by the Delhi Administration

of 5.0.Ayurvedic College and once the
nﬁnagonent is taken over then it is
for Delhi Administration to see where
the college is to berunand no
injunction as prayed for can be granted
thereby putting @ question mark before
tte careers of students of S.D.Ayurvedic
College earlier run by plaintiff Sabha and
now Tun by Delhi Administretion because
if the order recarding re-transfer of i
the college is passed it will amount te
compel the students to join & disaffilizted
institution and thereby causing irreparable
loss and injury to them and &lso making
the order of Delhi Administration to take
over the manecement ineffective.”

Earlier, the learned Judge haé referred tc the
pleadings of the Delhi Administration vhere it was
stated that the manacement of the Coilege has been
tsken over by the Delhi Adminietrztion. The yorc
"manacement” in the pleadinge of the Delhi Admiristrctiicn
and in the order hac been used in the limited sense
in which the responsibility was taken over by the
Delhi Administration. The observstions relied upon
by the applicants do not amount toc saying that the
services of the applicants wyere also taken over by
the Delhi Adm;nistration. Thie order is also of no

avail to thp applicants.

23, The applicante place strong relience upon

the judgement of the Tribunal in Smt.Nirmel R.ﬂfl ';”
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case. It is clzimed that t he judgement is in rem &nd, \”&IS/
therefors, the Administration is bound to give benefit

of that judcement to tre applicants. Pleas of issue

estoppel and BStoppel;?gudgement have also been raised.

We mey first consider the basis on Which the said judgement

proceeds and grants relief.

24, R copy of the judgement of the Tribunal is
Annexure 'A-1' to the rejoinder in Or.J).P.Sharma's case.

In the Pirst . paragraphs, the Bench has narrated the

history of the case. In para 6, it has negestived the

Administrastion's plea that the applications were barred "
by the prirciple of res jugsicecte o On behzlf of t he

Delhi Administration, the plez of res judicata was raised

on the basis of the dismissal of the writ petition by the

Delhi Hich Court. fhe Dglhi High Court has not given any

réason for the dismissal énd, therefore, it could not be

said as to et finding was recorded ﬁy that court on

the applicente' cleir of having become Governrent (
servante. The Tribunal, therefore, held that the order

of the Delhi High Court disrmissing the writ petiticn

uould.not operate as res judicztaz between the parties.
After-dealing with the question of res judicata, the

Tribunal proceeds to consider the applicants' claim

e & o
-

on merits in paragraphs 8 and 9 of the judcement wherein
it is observed as folioua:-

® 8 Ve have gone through the records of the

. cese carefully and have considered the rival
contentions. The respondents have stated
that the College has been finally closed doun
after April, 1991 examinations and that the
employees of the College have been rendered

V
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Delhi Administretion is bound to pretect

surplus. The question vwhether or not the A
the interests of the employees who would \\

be rendered surplus, arises f or consideration. \
n g, The fact of take-over of Manzgement of t he N\
College has not been disputed. The take-
b over of t he Mana ement appears to r_aave been

formelised by a overnment gesolytion yhich

is not on record. The contention of t he Z
responcents that they took over the respgnsxbllity
of the students only and not the steff, 1s not

convincinge. as h :
% Mmanacement 4s that the gw‘_ﬂ_ﬂ_ﬁ_ﬂﬁmm
Hagaggme’nt cessg tc be gmployges of the Fiag.ag.mgnt
| and they becomg the employegs of t he authority

z i [} rzana th

T~. a a th 1hi Adpi tion.
| %rcper manacement of the School would not be

possible without the assistance of t he teaching

and non-teaching staff.™

( Emphasis supplied).
from the emphasised port _.on, jt yould appeear that the
Bench clothed the applicants of the cases with the status
of employees of the Belhi Administration because it was
of the opinion that transfer of errloyees weE an gulerstje
consequence of teke over of the manacement of the College.
Vith utmost respect tt;~t;hetfgemb:rs of t he Division Bench,
we are unable to subscribJ this view. Uhat is tekemnover
by the Government will de;end upon the terms of the.
instrument by thuahtich the take over is effected. In the
present case, finstrument is the minutes of 13.2.1987.

The Bench obsa:ved that the take over has been formzliced
by a Government resoluticn which is not on record. If
the resolution was not on record, the only findinc

thet could be recorded was that the applicants hac
failed to substenticte thatt hey became Government
servenf§. The finding of the applicaﬁts becoming
Government servents, therefore, we say 80 Qith utmost
respect to thé Members of the Bivision Bench, is
entirely conjectural. It is not based on either facis

or lay, @8 no lay has been cited in support of the

\
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proposition thet chance of status autométically

fcllowe the take over of management . The Bench

has not adueréed to Article 300R of the Constitution

at all. It has not examined the impact of the sweeping
statement made by it on the right of the owners of

the College. We are not awere of any law under which
the Government c;n take over a College or its management

or ite employees without freming any law.

25, The Bench appears to have come to the above
conclusion also because® proper ména;pment of t he
School would not ba7possibla vithout t ke assisten’

of the teaching end nor=teaching staff." We may

assume such assistance to be necessary, but then the
question is whether there js no other mode of getting
cuc- zscistance epert from taking OVET of the services
of such staff 7 Continued payment of salary out of the
grant-in-2id released by tte Administration is elso a
mode of getting such assistance and this mode wis

actually adopted in the present case.
R6. If ve have to expose the law of take over of an

institution, we would say thiss the institution is the
property of those who ouwn it. Right tc runeénc manzge
the institution vests in the ouncre. Government may
acquire the institution uholly or pertly by fraring
lay. Resclution acopted at meetincs cannot be ecuzted
with lay. Uhether the institution has been acquired
wholly or partly will depend upon the language of t he
ley. There is no gereral presumption that take over
of management necessarily entails take over of tte
employees. also. The extent to which the take over
affects the existing ;tatus of t he institution and of
its employess depends upon the terms of the instrument

by_uhich the take over is effected.

\
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27 The above propositionsof law were not kept in |
vieuw by the Division Bench which decided Smt.Nirmel Rei's \

case. In our opinion, the seid case was not correctly
decided.

28. The learned councel for the resp~adents hes
invited our attention to Delhi School Educstion hct,
1973 and the Yoga Undertekings(Taking Dver of Management )
Act, 1977 and submitted that even a limited take over is
permissible. We find substence in the statement of t he

learned counsel.

29. Acéording to the learned counsel for .re
applicsnts, the judgement of the Tribunal was in rem

and the Delhi Administration céuld not refuse to follow
anc erfcrece it. The arcum nt is based orn the direciicrn
conteined in the operative order where the Delhi Administrcztion
has been enjoined to prepare an appropriate scheme. The
operative part of the aforesaid ordér has been reprocduced
hereinabove. The direction to prepare an appropriate
scheme has been given in order to ensure alternative
placement of the applicants and not of .all the employees
of the institution generally. This is apparent fromt
observeiion" the applicents shall be civen a2liernative
placerenteessesee in acccrdeance with zn appropri ate screre
to be prepared by ther". Ue are, therefcre, un2gble to
agree with the submission of the learned ccunsel fcr

the arplicsnts that the judgement of the Tribunal in

Smt .Nirmal Rei's case is in rewf in our opinion, it is

in personam.

30 'Tﬁe plea of issue estoppel or estoppel by
judgement need nct detain us long. There .can

be nc @stoppel agajngt lay. If a Bench of tte Tribunal
decides a case without taking lay into considerat ion,

it cannot be said that a Larger Bench cannot subsequently

examine the correctness of the judgement. In fact, Larger

W
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Benches 8are constituted when there is conflict of drGisiqyns

Jhen substantiel gquesticn of lay requiing suthoritctive

pronouncement js raised and when ; Bench before which
an earlier judgement js cited expresse® reservations
about the correctness of the view taken in the earlier
judgement . Several decisions were cited by the learned
counsel for the applicants in support of the plea of
jssue sstoppel and estoppel by judgement. These

authorities may be exanined.

308 Spt .Radharani Dass w/o Narayan Chandra Ghose

Vs . Smt .Binodamoyee Dassi w/o Abr - ‘i Chandra Ghosh
('(29) A.I.R 4942 Cal.92) reliance hés been placed

by the learned counsel upon observations contained
at page 98 cf the report. The observations are to the
fcllowing effect:

" Perhaps the shortzst wey to describe the
difference between the plea of res judicata
and an estoppel is to say that yhile the
former prohibits the Court from entering
into an inquiry at -all as to a matter
already adjudicated upon, the latter
prohibits a party after the inquiry has
already been entered upon, from proving
gnything yhich ywoyld coptradict his own
previo declaration Or 2 t

arati r a
position. 1n other words res judiceta nrohibits
an incuiry in limine, uvhilst @n estoprzl is |
only & piece of evidence ." (erphasis cupplisd)

The emphesised porticn clearly shows shzt the proposition
of lzy laid doun is thzt a party is debarred from plecding
in subsequent litigastion somethinc uwhich runs coun.er

to his pleading in the earlier litigation on the basis
of which the other party has altered his position. In
the present applications, the Delhi Adr.inistration has

not altered its stend. In the earlier litigation also

\
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(A.1.R.(34) 1947 Madras 5), the Taxing Authority which

AP bk e RS SRt - ot S i < S S

_end of the Delhi Rdministration was that the \/\

applicants were not employees of the Delhi Administrztion
and in the present litigation also their stand is the
same. .his authority instead of helping the applicants

helps the respondents.

1. In Sri Raja V.Sarvagnaya Kumara Krishmd Yachendra

Bahadur Vari, Rajah of Venkatagiri v. Province of Madres

in the previous Assessment Year assessed on the basis

of certzin fact wze hLeld ectonp:d fro- proceeding to
assess on a different basis in the subsecuent year. The
position cof @ Taxing Authority is entdrely different

from that of a court AF a judicial authority. The

Taxing Authority becemes & party to the assessment
procecedings representing the Sizte or its instrumentelity.
That is not the positicn of & court or & judicial
Tribunzl. If the principle of estoppel is applied
egeinst courts &nd judicial authorities a wrong judcement
will continue to hold the field for ever and the whole

concept of constituting Larger Benches to correct errors

\
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in previous judcements will disappear. This suthority \\j&)

has no application to the present case.

32. In Samavedam Sarangapani Ayyanoar v. Kandala
Venkata Narasimhacharyulu and anr.(R.I.R.(39) 1952
Magras 384) it was held that Section 11 of t he Civil
Procedure Code is not an exhaustive statement of t he
doctrine of 'res judicata' and the principle hés a wider
application thar fs varranted by the strict language of
the section. In none of the present applications, the
plea of res judicata has been raised. This authority

is, therefore, insppropricte int he precent cace.

33. Mcllkenny v.Chief Constable of West Midlands
Police Force and another ( (1980( 2 All ER 227) was

a case in which subsequent litigation wes held’
impermissible in respect of the same dispute betusen
tte same parties. Accordinaly, this authority is also
of nu cessistance tc die applicants,.

34, In Ambika Presad Kishra VUs. Sieze cf L.F. and
others( AIR 4980 ST 1762), it wes observed thet every
new Ciscovery or ergumentative novelty cannot undo or
compel reconsideration of a binding precedent. This
observation was macde in en-.entirely different context.

It wes made in the context of raising the plea of

constitutional validity of an enactment vhose aalidity,

\
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had already been uphe 1d by garlier judgament.

ent applications. \\J\v R Y

such situation erises in the pres . ‘\

35. In Supreme Court Employees Welfare ARssocistion

v. Union of India and others (AIR 1990 SC 334), it

was observed that even an erroneous decision operates

as res judicata. This dictum was laid douwn when the

cause of action was the same. In the present applications,

ttre cauce of action ijs different from th e one wiich
enabled Smt .Nirmal Rai to approach the Tri bunal. Further,
tnis juc-cment cecls with the cuzeticr of TeES jucicate
which in the present applications has not been pleaded.
In this judgement, it has also been observed that

a decision on the_question of jurisdiction cannot be

res judicata in a subsequent suit or proceeding. In

the cese on hand, the cuesticn of jurisdiction is
direztly involved. If the responcents' plea that the
epplicants did not become Government servents and
continucd to be employees of a private society is uphe ld,
the Tribunal will n09 in view of Section 14 of the
Administrative Tribunais Act, 1985(for short, he Act),

have jurisdiction to entertain the applications.

which . ’
Section 14/deals with the urisdiction of the Tribunals
v

does not confer jurisdiction upon the Tribunal to

Y
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entertain service matters of ermployees of private
socisties or orgenisztions. This author ity, therefore,
instead of helping the applicants helps the respondonts.
36e The learned counéel for tte applicants has cited
extracts from the following English publications'on the
lay of evidencé:
(1) Phipson on Evidence- Fourteenth Edition
(2) Evidence Cases and Matcrials- Third Edit.on
by J.D.Heydon.
(3) The Modern Lay of Evidence-Third Edition by
Adrian Keane.
In vieu of the fact thet hpex Court cf Tl couniry has
pronounced on the subject, it is not necessary to refer
to the extracts cited by the learned counsel.
37. As against the suthorities cited by the learned
counsel for the applicants, the authorities cited by
Srt .Avnish Ahlayat, lezrned counsel for tie Tespondents,
are more apt.
36. In Piara Singh V.The Stete of Funjas{hIR 1969 SC

961), it has been held by their Lordships:?

" For issue-zstoppel to arise, there must
have been distinctly raised and inevitably
decided the same issue in the earlier
proceedings n the sa art

~ (Erprasis supplied).
The applicants in the present epplicetions were not

perties to the applications filed by Smt.Nirmal Rai

and Prakash Chand and, # erefore, the present lgjaiitiob

\V
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cannot be s2id to be betueen the same parties. The é%;\

question of issus-estoppel, therefore, does not arises

39, In Ravinder Singh v. State of Haryana(AIR 1975
SC B56) also the same proposition has been laid down
in parea 19 of the report wherein it is observed:

" In order to invoke the rule of issue-
estoppel not only the parties in the
two trials must be the same but also the
fact-in-issue proved or not in the earlier
trial must be identical with yhat is sought
to be reagitated in the subsequent:trial."

40, The learned counsel for the responients has
invited our attention to certain pessaces in Sarkar

on Evidence-Fourteenth Ediction- to highlight when an
earlizr decicicn woulc noct be cpsn te revisyw ent vhen

it will be so open. At pace 1752, it is observed:

" Uhere the decision of @ higher court
showed that the judge in e particular
* case had erred then it gives a right
to the parties to relitigate as the
circumstances amounted to an excepticr
to the general principle of issue
estoppel.”

From this observetion, it would zpp=2:cr that even when
tte eerlier liticztion vze between <ix same parties

the ezrlier cecicicn may be reviewed if it is in
ccnflist with the view expressed by ¢ higker court.
Applying the proposition by substituting the

expression "higher courts" with "larger Benche', the
decision rendered by @ smaller Bench would be reviewzble
by a Lerger Bench when it is constiuted to consider

the correctness of the said judoement.

\
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41. On the same peze, there is an observition (7

to the effect?

"An issue estoppel is capable of binding
non-parties also."

In support of the observation.reference has been

mede to North Mest Water v.Binne(a firm),(1950) 3

A1]1 ER 547). From the case refarted%/o, it appears
that the proposition applies to a.class action or
determination of a dispute involvin- lass or classes.

By th: observatians reproduced hereinabove, the ;
present Full Bench is not debarred from examining
the correctness of the judzement rencered in Sst.hirmal

Rai's case.

42, At page 1753 under the heading ® uhen matter
may be reopened”, it is observed:

" The matter cannot be reopened (triel judce
decis ion or the richts to hcuse proprty
betueen the vife anc the mcther, unleese
there are circurstences which make it feir
and just that tre issue should be recpened.”

From thie, it wculd appear that it is left to the
court to decide whether it would be just and fair

in the facts and circumstances of the case to recpen
the earlier judgement. In the present applicztions, &
the issue raised is of fundamental characier inasmuch
as it touches upon the juriecdiction of the Tribunzl
to entertain the applications. We are, therefore, of
the opinion that it is fair end just that the issue

should be reopened.

7




s Un the 8 amg pace under t he heading" l:sie

estorpel end jurisdiction", it is observed: K:;? \

" R party Cénnot be prevented by issue
estoppel frop Putting before the court
evidence to show that tre court has no

In dey of this observaticn, there is no par
to the present Full Bench Teconsidering the issue

decided by the Judgement jn Smt .Nirmal Rpji'g case.

44, The learned counsel for the applicants

has alsgo challenged the reference of the applicat jons
to the present Full Bench. 1Ip other vords, he has
chellenced the RENELilutler of g ke Full Benek te

heer the Cases.,

section(1), the Chairmane

(d) may, for tre -y ose of Securing thet any
& by having EReeRl Lo trg
ticns invelved, Fecirires
Or Teouire, ir . € Opiricn or ynZer the
Tules mace by the Central Governrert jp
this behelf, to be deciced by & Berct
Cormposed of mcre than tuwo Ferbers lssye
such gencrzl or special orders, as he

m2y dee fit; »

Under thie Provision, a cagg may be assigned to &
Bench Corprising more than tyo Fembers in two

situations: (1) wvhere the Chalrman, having Tegerd

B SR



of more than tuo Membcres and (2) where under thke rules
mace by the Centrzl Goverment, it is obligastcry that
the case be heard by a2 Bench consisting of more than
tuo Members. In either of t he situations, the case
may be referred to a Bench consisting of more than
two Members. The mode of reference is by & gemeral

or speciel order issued by the Chairmen. In the cese

on hand, the reference of the applications to this

Fii1 Bench was made by a special order. The jurisdicti:pn

to refer the case under the above provision to & Bench

consisting of more ther, {uvo FMerbere re2y be excrcised

by the Chairman on his oyn motion or on @ reference mace

by a Single Membzr Bench or Division Bench. There are

no conditions prescribed for the formation of an opinion

by the Chairman for iaking action under clause (d). Of

course, when & reference is macde by a Divisicn Benck for
of

constitution/a Fpl1 Bench, thke Chairrer rey Cecline to

ferm & Full Bench if he finds thet the dispute reised

is alreacy covered by a Full Bench decision of the

Tribunal of which notice has not been taken in the

referrinc order or by a decision of their Lordships

of the Supreme Court. Vhere the Chairman does not decline

to constitute @ Full Bench for the heering of the case,

!
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it ie obvious that he acrees vitt the opinion /
(%

of the referring Bench thct the case deserves : |

to be heard by 8 Larger Bench. Under the scheme

ot the Act, the pouer to assign a case to a Bench,subject g

to the provisions of the Act and the rules framgd

thereunder,vests in the Chairman. Once the

.Chairman has assigned a @ase to a Bench his
acticr.*a unchallengeble except on the ground of
violation of any provision of the Act or the rules i

framed thereunder.

46, . The learned counsel for the applicents

submits that the referring Bench was obliged to
formulate guestions arising in the case and
requiring opinion of the Full Bench. The use
of expression "questioreinvclveda in clause(d)
deee not lead tc ihe conclusion, the lesrned
councel canvésses. It is noct obligetory for

the exercise of pouwer under clzuse(d) thet the
referring Bénch must formulate questions of lauv.
There may be & ceése whers the decision of the
application may rest on & single issue. In such
a situation, the entire case may be referred to
‘a Full Bench without formulation of question. ..

The present applications, in our opinion, fell in
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ttis cetecory. The materizl question on Which [7
the decision o7 the applications rested was yhether
the applicants acquired the status of Government
servénte. Unce the finding on this issue is in the
negative all other issues raised by the applicants
become irrelevent. It is only when the finding on
this issue is in favcur of the applicants that
the necessity may arise for considering the other
questions raised. In our opinion, therefore, the
reference tc Full! Zench ic not incempetent anc
the present Full Bench is fully competent to hear
and decide the applicztions c0mplate;y.
47, Another argument which yas pressed by the

counsel

| N )
aDPIICapts/uith sCme vehemence V@S thzt the judcement

of the Tribunzl in St Kirmal Rai Y5 pase attainecd

=0

finality when the Belhi Acrinistretion's Sp:cisl
Leave Fetition yze Cismissed by their Lordships of
the Supreme Court by order deted 21.7.1952. The
order dismissing the S.L.P is on record and the same
reads as under:
" The Special Lezye Petitions are dismissed."
Thus the Specia) Leave Petitions were dismissed without

@8 reasoned order. )\‘




6. \hat is bincing on 2l) courts within the ,7( |

f

territory of India,as providec in Article 141, is L7
the lay declered by the Supreme Court. The dismissal
of a Special Leave Petition by zr unreasoned order
does not amount to declarétion of lay under Article
the
141 of the Constitution and/said order cannot be
treated as an affirmance of the vieuw expressed by
the court or the Tribunal ‘acainct whose orougr or
judgement the Special Leave Petition was preferred.
e 2re, therefore, unable tc zcce; !t the submissicn
of the learned counsel that th judgement in Smt.Nirmel
Rzi's czse has attaiped finzlity to the extent that
the cprrectness of that judgement cannot be exasined
by a Larcer Bench. We have examined the correctnsss
cf*thet Judeerent end we heve civer rezscns for
cur disacreement with thet juccerent. The judcement,
es alrezdy ncticed, ic not bzced cn any preoposition
of lewe It has been renferec uvithout examining
the law of teke over of a privzte institution by the
Government and the afreét of such take over on the
status of the employees. To meke the position clear

we overrule the juCgement in Smt .Nirral Rai and

Pre kesh Chand's cases.




4%, The view teken by us hzs the sucport of t he

‘\Jzecision of the Apex Court in Heri Singh v.Sotete of

Haryana (a7 4993(3) SC 73)/and of 8 Full Bench of the

Tribunzl in C.K.Naidu and others v.Union of India

(0A No.B17 of 1987 connected with other Ohg decided on
18.9.19868 at .Bangalore and reported in Bahri Brothers

Compilation of Full Bench Judgements of the Central

Administrative Tribunals( 1982-1991—V91um: {I)s );eue Eiﬁril°°
supported by the decision of Supreme Court in supreme
Emgioyees Jelfere Association v.U-O-I.&ors.(AIR 499c SC 334).

50. In view of our finding that the applicents
cid nct bicire er-lOye€s cf tte Delhd Ag-irietreticr
their stétus remzined trat of employees

of the scciety even though the payment of selary
to them was made out of the funds released by the
Delhi Administretion. i1n vieu of Section 14 of the
Aet, ey REE nct entitled to brinc treir crievence
be fcre the Tribunal. The arplicections, shercfore,

suffer from the lack of jurisdiction also.

5% In vieuw of the above, the applicstiocons are
liable to dismissed on merit. 1t is, therefcre, not
necessary to go into the techniczl plea of limitation.
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52 In viey of the aforesaid discucsion,

the applicztions

are dismissed but without @ny order as to costs.

(P.T.TH IRUVENGADAN) (3.P.SHAZMA}  ( s.c .MATHUR)
MEMBEIR (A) MEMBIR (J) CHAIRMAN
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