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IN THE-^CtNI^^AL AQnlNlSTRATIUE ,TRIBUNAL
"' ' '"ivRlNClPAL BENCH

• new DELHI
^ ****

O.A.No. 1979/92.
PI.A.No. 3516/93.

DatBd: 12.10.1994.

I •

Hon'blB Shri N.U. Krishnan, Vi5«-Chairman (a)

Hon'ble Smt. Lakshmi Suaminathan, Plsmbar (B)

PARKASH CHANBRA,
(Retd. Exacutiva Enginaar, CPUO),
Housa No. 13, U 4 PO Alipur,
Dalhi~110 036. • • •

(By Adv/ocata Shri G.K, Aggarual)

yarsus?

Applicant

Union of India through Secratary,
Ministry of Urban Oaweloproant,
Nirraan Bhauan, Nau Dalhi-110011. .. Raspondant No.i,

Tha Director Ganaral (Uorks),
Central Public Works Oapartment,
Nirman Bhauan, Neu Dalhi-IIO Oil. .. Raspondant No.2

(By Adv/ocata Shri Pl.M, Sudan)

ORDER (Oral)

/~Hon*ble Shri N.V. Krishnan, Uica-Chairtnan (a)__7
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The applicant, uhila in servicB as Exacutive

Engineer, was suspended on 12.3,1987 pending investi

gation of a criminal offence of having demanded ille

gal gratification of fe, 500/- from a contractor. Sanc

tion for prosecution uasg iven on 18,8,1988. Simul

taneously, departmental proceedings were instituted against

the applicant under Rule 14 of the CCS (CCA) Rules,

1965. He uas, hcuever, permitted to retire on 30,4.1991.

2. Against the disciplinary proceedings initiated

against him, the apolicant filed O.A.No. 1427/92, which

uas disposed of by the order dated 4.9,1992 directing

the disciplinary proceedings to be stayed until order

is passed in the criminal case and the decision of the

Trial Court (P.47 of paper book).

3. Admittedly, after retirement, the applicant

is receiving provisional pension under Rule 69(l)(a)

of the C,C.S, (Pension) Rules, 1972 —Pension Rules

for short. He has been denied the payment of gratuity

and commutation of pension^under Rule 69(l)(c) of the

Pension Rules and Rule 4 of the C.C.S, (Commutation of

Pension) Rules, 1981 - Commutation Rules for short,

4. The applicant has, therefore, filed this O.A,

for a direction that the applicant be paid his full
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gratuity and alloued commutation of pension. He has
I

also prayed that for this purpose, if so found nece

ssary, Rules 69(1 }(c) of the Pension Rules and Rule 4

of the Commutation Rules be struck down as unconsti

tutional.

5, The applicant has also filed M.A. 3516/93 for

an interim direction to the respondents to pay half

the gratuity and allow him half the commutation value

of pension subject to furnishing of personal surety.

6, U/e have heard the learned counsel for both the

parties.

7, The laarned counsel for the applicant submits

that the applicant is being treated as if he has already

been convicted in a criminal case and/or found guilty

in the disciplinary proceedings and a decision has

already been taken under Rule 9(l) of the Pension Rules L

to stop gratuity and commutation. He points out that

the President can either uith-hold or with-drau the

pension or a part thereof under Tule 9(l)^only after

his conviction in the criminal case or being found

guilty in the departmental enquiry. As that has not

yet taken place, he should be treated less severely

than such a person. He further points out that in
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Jaet Sinoh Virdi v/. UOI (1992 (l) ATJ 530) th« Principal

Bench had considered a sirailar matter and made the follou-

ing observations

" Rule 69 of the CC5 (Pension) Rules 1972

provides, inter-alia. that though provisional

pension should be paid to a Government servant

in cases where departmental or judicial pro

ceedings may be pending, the Govt. need not

pay gratuity until the canclusian of the

criminal case and the issue of final orders

thereon. There is a presupposition in the

above provisions that the proceedings pending

against the officer concerned in the criminal

court will conclude uithin a reasonable period.

The rules do not envisage a case where there may

be prolonged litigation for years before reaching

the final outcome of the criminal case. In our

opinion, in a case of this kind, the rules

should not be made applicable in full force

in view of the possibility of rounds of litiga

tion in the High Court and Supreme Court by

the losing party,**

On that consideration, the Tribunal directed

release of 50^ of the gratuity subject to certain condi

tions. The learned counsel submits that Rule 69, has

to be read down as above. If not, the Rule which imposes

unreasonable restraint has to be declared unconstitu

tional.

• ♦.
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8, Th« Isarntd counsel For the respondents conten

ded that this judgment is distinguishable. The appli

cant therein uias implicated in a criminal case relating

to the alleged suicide of the daughter-in-lau i.e.

something not connected with his official duties. It

is in this background th^ in the interest of justice and

fair play, that judgment uas delivered. In the present

case, the charge against the applicant is that he uas

caught red-handed accepting an illegal gratification

i«e, connected with his official duties and such consi

derations should not apply,

9, He draws our attention to the mandatory nature

of Rule 69(l)(c) of th® Pension Rules under which

gratuity has been with-hild That clause reads as

follows 5-

" (c) No gratuity shall be paid to a Govt,

servant until the conclusion of a depart

mental/judicial proceedings and issue of

final order thereof,"

He, therefore, points out that it would not be fair

to water down this provision, particularly when the
V

criminal case is in respect of a charge of bribgry^

directly connected with the performarc e of official

duties.
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9^ In answer to our query, the learned counsel

further points out that the Go\/t» has aoolied its

mind while formulating Rule 69, Therefore, provi

sions have been made for payment of provisional pen

sion during the pendency of the case in the court

or the D.E. It has been directed that the provisional

pension should be equal to cent-percent of the normal
as

oension. As far^gratuity is concerned, it was speci

fically provided that it should not be paid until

final orders are issued. Even in this regard^ an

exception has been made in respect of a case where

the pending disciplinary proceedings had been ini

tiated only under Rule 16 of the CCS (CCA) Rule 1965

i,o, for imposing a minor penalty. He, therefore,

contends that Rule 69(l)(c), cannot bo quashed on the

ground of its being unconstitutional,

10, ii/e have carefully considered this matter. No

doubt, there has been application of mind in making

Rule 69 and a classification has been made by Govern

ment, Rule 69 provides for provisional arrangements.

Accordingly, clause (a) of sub-rule (l) provides for

-6-

payment of provisional pension. The other entitlement
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Is gratuity. In this regard, it is provided that

it reay be paid provisionally if the only proceeding

pending is a proceeding which was initiated while the

employee was in service,under Rule 16 of the CCS(CCA)

Rules, 1955 and in other cases it shall not be paid.

If the proceedings were initiated only for imposition

of a minor penalty, such penalty, if imposed while the

Government servant was in service would not have re-
ii?

^<2rrtjxjCj!

suited in forfeiture of gaatiui ty. Hence, this provision.

In fact, both pension and gratuity would be totally lost

only if an employee while in service,is either removed
' /

or dismissed from service. Keeping this consideration

in view. Rule 69 could as well have provided for pay

ment of provisional gratuity, fully or partly^to others

also^in respect of whom only a disciolinary proceeding

(as distinct from a criminal case) is pending and where

the charges are such^that even if they are proved,

the employee would not have been removed or dismissed

from service, if the order was passed while he was in

service, u/e are of the view that in the case of a re-
e

tired eroploye^a view can certainly be taken as to

what maximum penalty would have been imposed on him

if he had still been in service. On that basis an

li
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an appropriate order could be passed.

cdme to cases where the only proceeding against a

retired employee is a criminal proceeding. It is our v/iew that

even in such proceeding a view can be taken based on the gravity

of the offences. If the offences are less ,serious, perhaps, some

provisional gratuity may be giv;en , in addition to provisional

pension,

12. Pendency of proceedings for a long time is common to

both disciplinaiy proceedings and criminal proceedings. Rule

59 permits withholding pension and gratuity till these

proceedings came to an end. Therefore, the period for which

the proceedings are pending is also arelevant, factor^

which should be taken into account. For example, where an

employes Is suspended,the puenton of subsistence allouonce payable

Is revieusd after three nonths. Llksulse^ there Is a case for

considering uhether any gratuity is to be paid provisionally,

If there is delay in tha finaliaatlon of theae proceedings.

The .esoon for thta is «,Uoned in case

in the extract r^rcduced in para Vs^ra vir, thare is asupp.itien

that these preoeedings uiil coma to an and uithin a raaaonebla

period, If not, there should be some provision to mako

provisional payment of gratuity also.

iii iM
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13, liJhat is noteuorthy is that the Pension Rules do not

permit relaxation .of Rule 69(3) even in a deserving case.

Perhaps^pouiers could be vested in some authority to pass an

appropriate order in such cases, notwithstanding the provisions

of Rule 69(l)(c), In the absence of such provisions, the rule
V

may be held to be invalid because it treats unequal situations

as equal and applies the same rule blindly to all, U,'e do not

wish to express any view in th.i^ regard. In our opinion

the question whether section 69 requires to be amended

to make any further provisional arrangement has to be

considered by Government only,

In so far as the present case is concerned we are

V

of the view that the question of gratuity should be decided

on the basis of Jeet Singh Virdfs case,

far as the commutation of pension is concerned,

we are of the view that it stands on a different footing.

Commutation is allowed only when psnsion is finalised. It

<1—

cannot be granted provisional pension-So long as provisional

pension is paid mder Ruls 69(l) (a)^the employee cannot be

considered to tis suffering any hardship. He would be treated

to be in the same position as a suspended employee who gets

subsistence allowance and nothing else. Further, gratuity
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becomes due immediately after retirement, irrespective of the

pendency of any proceedings. If its payment is held up

for long it causes hardship, the contrary, comnutation

is not due until regular pension is sanctioned, Therafore,

no case of hardship comparable to gratuity is made out in

regard to commutation of pension. Hence the applicant's

prayer in this regard is liable to be dismissed.

Taking these factors into consideration,

ue are of the view that in the interest of justtce, it is

necessary to provide relief to the applicant and,foHouing

the decision in the case of Shri 3eet Sjnoh Mivdi v.UOI(Si^Dta)

ue dispose of this 0,A. uith a direction that the respondents

should grant to the applicant 50^ of the gratuity normally

payable to him, within two months from the date of

receipt of a copy of this order, subject to his executing a bond

alongwith two sureties to the effect that he and his sureties

will jointly/severally refund the amount to the Govarn.nent in

case the final verdict in the criminal case or the disciplinary

proceedings goes against him and the President decides to

withhold his gratuity and recover the amount already paid. Ue

also make itclear that the amo^t of gratuity so released would
be subject to the final order passed by the President of India on
the conclusion of the proceedings. The O.A. isdisposed of accordingly,
No costs.

(Lakshmi Swaminathan)
Member(t)

(N.V, Krishnan)

Vice Chairman(A)


