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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
new DELHI

O.A. No. 1Q55/9?

DATE OF pFrrgiON 15.01.1993

_3hxi ^ed Prakasti._aaeli_
Petitioner

3h r i G•A. iViat.'t a
Advocate for the ?ctitioner(s)

Versus

Uni«n •f India S OfS.
Respondent s

Ms .Mukt a Gup t a, pr»xy ceunsel Advocate for the Respondent(s)
•iVr TJtr^XvnIsh " awat,

CORAM:

TheHon'ble Mr. P.G. Jain, Meniber (a)

ITie Hon'ble Mr. J .P . 3harma, Membe r (J)

•v»<i

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy ofthe Judgement ? jC

(J .P. SHARfM) (P.G. JAIN)
i';i£MBHa(A)
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IN THE CEITTRAL ADMIH ISTKaTm TRIBUNAL

bri^icipal bench, new oelhi
* * *

/o

.A. NO.1955/920 •
OrtTE OF DBGISION : 15.01.1993

.. .Applicant
3hri Ved Prakash Gupta

Vs.

Uni»n India 8. Ors.
.Respondents

C0RM1

H«n'ble Shri P.C. Jain, -Member (aJ .
Hen'ble Shri J .P • Sharma, Member (JJ

F»r the Applicant

F«r the Respondents

.Shri G.R. Matta, counsel

.. .iVls .Mukta Gupta, pr»^'
counsel for Mrs.Avni^
Ahlawat, counsel

JUDG'v£NT

(0£LIV£-^D BYHON'BLE SHRI J .P . SHARMA, MEMBER (j)

The applicant was initially appointed as UDC in 1964 in

U

Bal Bharati Higher Secondary School (recognised and aided by

Delhi Administration). He was promoted as Head Clerk w.e.f. • '

18.6.11973. The Government took over the management of Bal Bharati
school and the staff was rendered surplus. Delhi Education ^

Rules, 1973 came into effect from a.12.1973. Under Rule 47 of
the said rules, it is provided that where as a result of the '̂7
closure of an aided school, the employees, who ace cbclared
surplus, shall be absorbed in such Government schools or aided •
soh..ls « the Ad„ini3tret.r mey specify, t, such esituJb Un./:
the salary drawn by such an enpl.yee shall be pretected and th/i
services rendered earlie r bef.re his absarptien shall be taken lA.

' eecunt f.r the purp..e .f c.s^uting his pensi.n and ether
retrre^ent benefits. Ibe applicant was, theref.re, abserbed as
Heed Clerk w.e.f. 31.3.1980 in the Direct.rate ef Educatien.
Subsequently his date .f abs.tptien.s .te-dated t. 1.3.1978-
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The applicant was subsequently inducted in Grade II •£ Delhi
Administrative Suberdinate Service. He ,iras further premeted te

Grade I ef Delhi Administrative Subordinate Service (DASS).

He was pested as Superintendent. The grievance ef the applicant

is that by the inpugned order dt .30.6.1992, the applicant has

been informed that his date of superannuation is 31.8.1992 on

the basis of his date of birthZ26 .3 .1934 .

2. The applicant in this application filed on 27.7.1992,

has prayed for quashing the ©rder dt .30.6 J. 992 with a direction to

the respondents to retain the applicant in Government service

upto 31.8.1994, i.e., on attaining the age of 60 years.

3. The case of the applicant is that in Delhi Education

Act which came into effect from i 5.2.1965 under Section 8,

it is provided that the normal age of retirement of an enployee
of an aided school (including the Head of the school) shall be

the date on which he attains the age of 60 years. Unaer

Rule lie of Delhi School Education Rules, 1973, it is further

provided under sub clause (l) that, -Except where anfe xisting
enpl.yee is entitled t. he ve higher ,gg .f retirement, every
eepl.yae .f ewwgnised private sch.el whether aided .r n.t, shall
h.ld .ffioe until he attains the age .f 58 years." Tte case .f
the applicant is that the age .f retirement .f tte applicant,
being the empl.yee .f the ^^Shised aided sch.el,'i.,.,
Bal Bharati Higher Sec.ndary Sch.el is 6C years under the
pr.vlsr.ns .f law, and the applicant is entitlad t. the same
b® n© f it ©V© n if t© T ah 4* -1 ^ •«terabs.r,ti.n in Qirect.rate .f Educatien and
subsequently in DASS, Thus it it; ^inus It IS stated that the order
directing to retire the aoDlicant =>+applicant at the age of 58 years is
illegal and arbitrary and hit; r •

Delhi Edu " ««ted by Sectien 3(1) ,foucatien Act, 1973 read with Rule no .f the H,
uxtr xxu ot the Rules, 1973.
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Under Section 8(i) the Act, the Administrator has been given

the pevver te make rules regulating the minimum of qualificatien

fer recruitment and conditiens ef service ef enpleyees ef

the recognised private scheel

provided that neither the salary nor rights in respect of
leave or absence , age of retirement ancfcension of an employee in

• * " .ol at\lthe employment of an e xisting school at the csmmencement of this
Act shall be varied to the disadvantage of such an employee.

4. The respondents contested this application and stated that

the ^plicant belongs to Grade I of DASS working as Superintendent

in the Directorate of Education and he is governed by FR 56(a)

according to which his date of retirement will be after he attains

the age of 53 years. So there is no question of his retirement

on attaining the age of 60 years. It is further stated that being
a member of I^SS cadre, the applicant is governed by DaSS Rules,

1967 and other rules ipplicable to him. The respondents in

tie counter have also annexed integrated seniority list as on
4.12.1980 of the officers ppointed on regular basis to Grade II of
DA3S under Rules 5 and 6of DaSS Rules, 1967. By a subsequent
order dt .4.3.1992 (Annexure II to the counter), the applicant was
promoted to the p.st of Grade 1 in DaSS. Thus according to the
respondents, the applicant has no case.

5. vfe h.ve heard the learned cuAsel f.r the parties at length
end have gane thr.ugh the rec.rd .f the case. There is acircular
at.i3.i0.i9S3 issued hy Direct.cate .1 Hducatl.n. ^ihi (.cne.ure V
• « applrcatleh) .Aereln en the basis .f the Judgment in

Civil ^rit Petition N® .i65/79/Sm+ P t
n. •^°^/^9A^mt.P.L.Kapo9r Vs. U.O.I &Ors ) th
Director of Educati.r, , • thucation approved of the action • •
benefit +. n action of giving detailedbenefit to all such erpl.yees absorbed in . , •
of Rule 47(i) -f rbihi c ©"Jpliance of provisions47(1) .f Q,tni Sch..i HducatUn Rules and the:

I'S 'i"

• se are
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as falltws

i. Full pay and increment, if fallen vacant during that
peried ef the intervening peri.d •£ the abserptien fr.m
• ne aided scheel te anether aided 3:h»»l,

percent ef the pay and alUwances
v\hich the empleyees nave net received.

3. Entitled t® utire ®n c®inpleti»n •£ sixty years #f ^ge.
4. Entitled t® the service rendered by the eipl.vae in the

parent sch.®l f.r calculati.n ef pinsi.n ^d Ither
retireiilent benefits if hs is etherwise entitled t® it
according t® Law.

The case ®f the applicant is based mainly on Section 8(l) ®f

D,lhi Sch..l Educiti.n Act, 1973 .nd Rule llO(l) .f the Rules.which
have been referred f ab.ve. The learned c.unsel has als. referred
t. the definiti.n .f eepl.yees as given in Secti«n2(h) .f Q,lhi
Educati.n /^t, J973 v«here enpl.yee means a teacher and includes
every .ther empl.yee «rking in a rec.gnised sch.,1. In view .f
the ab.ve submissLns, the applicant has pressed his claim f.r
age .f superannuati.n as 6C years. Acpy .f the judgment in the
case .f Siiit.p.1,. Kape.r (sipra) has als. been filed by the
learned c.unsel f.r the applicant during the curse .f tt*
arguments. Smt. P.L. Kape.r was warking as P3T (Hlrdi) in Bai
Bharti Higher Secandary Sche.l. Thus the applicant, .n this
basis, has stated that his case is similar t. that .f Smt .P .i. kapcr
decided by Jjihi High Curt .nZ.5.1981 and the applicant sh.uld
be given the benefit .f the same. The learned c.unsel f.r the

applicant has als. referred t. the judgment ef the H.n'ble
supreme Curt in the case .f Municipal Crp.rati.n, Delhi Vs.
Smt. Sh.«la P.eri, rep.rted in 1(1989) ATLT, SC p-6. fo^Ls^Sid"
that these «h. came fr.m the ASunicipal Cptp.r„ti.n, Delhi t.
Delhi A<tainistrati.n, the age .f retirement is 60 years. On |

basis .f the decisi.n in this case, the Principal Bench
has als. decided the case .f Shri Chander Bhan Vs. Delhi
Administratien KOrs . (OA 614/88) decide^ an 3C.11.1990. The '
i. :
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applicant •£ that OA was earlier an enpleyee in Municipal Cerperatien
• f Delhi and was pasted in Higher Secandary Sch»al» Pelicy decisian

was taken by Delhi Administratian taielieve the Abnicipal

Carparatian af Delhi af the abligatian t« run Higher Secandary

Schaal and it was decided by the autharities ta transfer the

buildings and acessaries etc. and the cancerred staff with

cantinuity af service ta Delhi Administrat ian. The applicant •©£ the
ask '̂Jl

OA v/as /.to retire at the age af 58 years, but he was given the

benefit af sv^erannuatian af age af 60 years an the basis that the

age af retirement af teachers, supervisars staff atf Delhi
which ef

Administratian/was 60 years and as /.thase wha came fram

Municipal Garparatian ta Delhi Administratian w as alsa 60 years.
of retirement it was held +h,5

Hawever, subsequently, the age/^was changed ta 58 years, bumhe

service canditian af the applicant cauld nat have been changed ta

his disadvantage and it that the age af superamuatian af

the applicant af that OA shall be 60 years.

6. Havever, the facts af the present case are different. The

applicant became surplus and was absarised in a Grade II past af DaSS

w.e.f. 1.3,1978. The applicant has accepted the service rules af

DASS af 1967. He was alsa pramated under DASS Rules, 1967 ta Gradel

by the .rder dt .4.3.1992 snd .t the tiiM .f retirement has been

wrking as Superintendent in the .ffice with the Direct.rate ef
Educatien. Wien the applicant has accepted the DASS cadre, s. as
previded under FR 56(a), the age ef retireirent f.r the applicant
«uld be 58 years because the efficials ef DASS cadre are
geverned by the pr.visi.ns .f the said Hule and the superannuatien
age is 58 years, i, a recent decisi.n, the matter was ais.
cnsidered by the H.„.ble Supreme Curt in the case ef Chairman
c.nara Bank, Bangal.re Vs. M.S .dasara . Ors., rep.rted in Judgmlnt

U
• • 16 • • •



1

-6- )<o

T^day, 1992 (2) SG 203. The faces ef this reported case are

that M.S. Jasara jeined the services efthe Reserve Bank ef

India, in 1957. He was selected fer the pest ef Assistant

General Manager in the Laxmi Ceramercial Bansk in 1983 where

he jeined in March, 1983. The Reserve Bank thereafter prepared

a scheme f»r amalgamat ien ef the Laxmi G®mmercial Bank with

Canara Bank en August 23, 1985. As a consequence thereef, the

services ef the enpleyees ef Laxmi Cammercial Bank were

continued en amalgamation in the Canara Bank and Shri Jaeara

was fitted in the post of Divisional Manager In Canara Bank.

Shri Jasara besides other points asserted that he was entitled

to continue in the service with the Canara Bank till he attained

the age of 6C years which was the age of superannuat ion for him

in Laxmi Commercial Bank instead of 58 years, the age of

suerannuation in the Canara Bank. Shri Jasara filed a V/rit

Petition before Delhi H^gh Court which was allowed quashing

the Reserve Bank's letter dt.18.5.1991 wherein it was stated that

the age of superannuat on of Shri Jasara was 58 years and not
60 years. The matter came up before the H®n'ble Suprems Court by
way of special leave. The Hon'ble Supreme Court, while

interpreting the Banking Regulation Act, 1949 held that the c1aia
of Shri Jasara for the age of superannuat ion as 60 years cannot

be g:onted though in Laxmi Commercial Bank, the age of superannuatior
was 60 years. It was further observed that when the services
were continued on amigamation of Laxmi Commercial Benk with the

Canara Bank, he becanne an employee of the Canara Bank and was,
therefore, entitled only to the right of claiming the same
conditions of service as enployees of the corresponding rank or
status of the Canara Bank. The age of superannuation of the

I.
„ ...7...
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^ empl# yee in the Canira Bank being 58 years enly, Shri Jasara
ceuld net claim te retire at the jge ef 60 years. The stand ef

the respondents is, therefere, fully cevered by the abeve decisien.

The case ef Municipal Cerperatien ef Delhi Vs. Sheela Puri (sipra)

is based en entirely different facts. Sheela Puri came

• n transfer fr@m the Municipal C«rperation of Delhi to Delhi

Administration. In the present case, it is admitted case of both

the parties that the applicant while working as HeClerk in

Bal Bharti Higher Secondary School was rendered surplus ontcount of

taking over of the management of the said school by the Directorate

of Education, Delhi Administration. The applicant was absorbed by

Directorate of Education on provisional basis against decadred post

of Uead Clerk. He was absorbed in the Grade II post of DaSS

w.e.f, 1.8.1978. The applicant was also assigned seniority

in Grade IT of DAjS w.e.f, 31.3,1980, The applicant has been

subsequently promoted from Grade II to Grade I post of DA33 under

Delhi Administration as Superintendent in Directorate of

Education itself. Thus the c ase of the respondents is Itjat the

applicant having been inclu^Sed in DaSS cadre w.e.f, 31,3.1980

ho has to be governed by the rules applicable to DASS cadre

officials and has to superannuate on attaining the age of 58 years.
Once the applicant has been inducted in DASi cadre, he ceases to
be . beneficiary ,f the previsiens ,f Delhi Educatien Act/Rules,
1973. The applicant has himself made a re pre se nt at i, n far
rnclusien in DASS cadre and premetien t. next higher pest in the
cadre. 3, he can net claim the benefits ef the Act/Rules un<ter
Delhi Educatlen Act, 1973. In this cen^ctien. the letter ,f the
Directer ,f 6ducati.n, iilhi dt.8.5.1980 dead ylays d.wn in
sub-para (in) that the said w® intmm t/abserpti,n ,f Shri
V.P. Gupta will remain pr.visi.nal and if at any stage, the
administratien decides te hand .ver the management ef the said sch.el

• . li • 8
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t® the managing cemmittee/g®verning btdy, the services ®f Shri Gupta
will be placed at the disposal •f the said sch®®l. It was enly

• n 3C.6.199 2 after the applicant has been pr®ni®ted in Grade I ef

Da3S, the applicant has made representation for the benefit of

Delhi School education Act/8ules, 1973. At that relevant time, the

applicant was governed by DA33 Rules, 1967 and other rules

applicable to that service. Thus the applicant having been included

in DaSS cadre w.e.f. 31.3.1980 (the d ate v«s subsequently changed to

August, 1973), -^en he has to be tre ated like ether members of DmGS

cadre and has t® superannuate on attaining the age of 58 years.

The applicant has gst the benefit of DASS cadre by promotion to the

nejct higher grade. It was oipen to the applicant tfs choose t® be

governed by Delhi Education Act or rules and not to switch overto

DASS cadre and ©nee he has accepted that position,hb cannot resile

and again invoke the provisions ©f Delhi Education Act/Rules, 1973.
f

It is Specifically stated by the re^sponcients in their reply filed

subsequently that the ministerial staff namely UDC/Head Clerks/

Superintendent in Direct®rate of Education retire at the age of 58

ye ars.

7. In view ®f the above &cts and circumstances, the impugned

order does not call for interference. The present application is,
therefore, dismissed as devoid of merit le aving the parties to bear
their ewn costs. Interim order passed on 28.8.1992 stands vacated
for the period the applicant hassrved beyond 31.3,1992 under the
interim order. He will be entitled to only the pay and allowances of
the post payable to him, but the period ©f service beyond 31.8.1992
will not count as services for any other purpose including retirement
benefits.

'/£^BER (J) JAIM)
, ^ - -vIE/vBER (A)
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