l

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 1955/92 o
w

] DATE OF DECISION__15.01.1993

_Shri Ved Prakash Gupta Petitioner
Shri G.,R. Matta Advocate for the Petitioner(s)
L]
» Versus
Unien ef India & Ors. Respondent g

Ms.Mukta Gupta, prexy ceun sel  Advocate for the Respondent(s)
“Fer Mrs.Avnish Ahlawat,

CORAM:

-

-
The Hon’ble Mr. P.G. Jain, Member (A)

The Hon’ble Mr. J.P. Sharma, Member (J)

1 Whethcr Reporters of local papers may be allowed to see the Judgement ? o~
2. To be referred to the Reporter or not ? ' )z
3. Whether their Lordships wish to see the fair copy of the Judgement ? £

(J.p. SHARMA) 4 ¢
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Vs.
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Unien of India & Ors. o

i

CoRAN |

. Member (A/ %
: . -

Hen'ble Shri P.C. Jaln, Membe |

H::'ble Shri J.P. Sharma, Member (J) |

. li t ...Shri G.R. Matta, counsell

Fer the Applica A'
. QMS oMukta Cﬂpta, prO).(Y"
ceunsel fer Mrs.Avnish
Ahl awat, ceunsel

Fer the Respendents

JUDGMEN
(DELIVERED BY HON'BLE SHRI J.P. SHARMA, MEMBER (J)

The gpplicant was initially apopeinted as UDC in 1964 in

s

Bal Bharati Higher Secendary Scheel (recegnised and aided by
Delhi Administratien). He was premeted as Head Clerk w.e.f.
18.6.1973. The Gevernment teeok ever the management of Bal Bh f
scheel and the staff was rendered surplus. Delhi Educatien ,
‘Rules, 1973 came inte effect frem 3.12.1973. Under Rule 47 of

the said rules, it is previded that where as a result ef the

clesure of an aided scheel, the employées, whe are decl ared

Surplus, shall be abserbed in such Gevernment scho'ols or aided

scheels as the Administrater may specify,

acCeunt fer the purpese sf Cemputing his pe nsien and

ether
retirement benefits,

The applicant was, therefere, abserbegd o

-f. 31.3.1980 in the Directerate of Educ at ien,
Subsequently his d ate of abserptienwas ante

Head Clerk w.

dated te 1.8,1978-
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The applicant was subsequently inducted in Grade II eof Delhi

Administrastive Suberdinate Service. He was further premeted te

Grade I ef Delhi Adninistrative Suberdinate Service (DASS).
He was pested as Superintendent. The grievance of the applicant

is that by the impugned erderdt.30.6.1992, the applicant has

been infermed that his date ef superannuatien is 31.8.1992 en

S
the basis of hisdate eof birth226.8.l934.

2. The applicant in this applicatien filed en 27.7.1992,
has prayed fer quashing the erder & .30,6.1 992 with a directien te

the respsndents te retasin the applicant in Gevermment service

upte 31.8.1994, i.e., en attaining the age of 60 years.

.3. The case of the agpplicant is that in - Delhi Educatien
Act which came inte effect frem. 5.2.1965 under Sectisn 8,

it is previded that the nermal age ef retirement of an empleyee
ef an aided scheel (including the Head of the scheel) shall be
the date en which he attains the age of 60 years. Under

Rule 110 of Delhi Schesl Educatien Rules, 1973, it is further

previdec under sub clause (1) that, "Zxcept where an’e xisting
empleyee is entitled te have higher age of retirement, every
empleyse of a paowgnised private scheel whether aided er net, shall
held effice until he attains the age of 58 years.® The case .f¢

the applicant is that the age of retirement of the applicant,

| being the empleyee of the Htas, recegnised aided scheel, i.e.,

Bal Bharati Higher Secendary Schsel is 6C Yéars under the

previsiens of law, 'and the spplicant is entitld te the s ame

benefit even after abserptien in Directerate of Educatien ang

subsequently in DASS. Thus it is stated that the erder

directing te retire the applicant at the age of 58 years is

illegal and arbitrary and his case is cevered by Sectien 8(1) of

Delll';i Educatien ACt, 1973 pread with Rule 1]0 of the Rules, 1973
s o
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Under Sectien 8{(1) ef the Act, the Administrater has been given
the pewer te make rules regulating the minimum of qualificatien
fer recruitment and cenditisns ef service of empleyees of
the recegnised private scheel :-

previded that neither the salary ner rights in respect of
legve or asbsence , age ef retirement andpoensisn ef an empleyee in

the empleyment of an e xisting scheel at/the ceommencement eof this
Act shall be varied te the disadvantage ef such an empleyee.

4. The respsndents centested this applicatien and stated that
the applicant belengs te Grade I of DASS werking as Superintendent
in the Directerate ef Educatien and he is geverned by FR 56(a)
accerding te which his date ef retirement will be after he attains
the age of 58 years. Se there is ne questien of his retirement

en attaining the age of 60 years. It is further stated that being
a member of DASS cadre, the applicant is geverned by DASS Rules,

1967 and ether rules applicable te him. The respsndents in

te counter have alse annexed integrated senierity list as en
4.12.198C of the efficers ®peinted en reqular basis te Grade II of
DASS under Rules 5 and 6 o f DASS Rules, 1967. By a subsequent
erder dt.4.3.1992 (Annexure II te the ceunter), the applicant was
premeted te the pest of Grade I in DASS. Thus accerding te the
respendents, the gpplicant has ne C ase,

5. W have heard the learred caur\xsel for the parties at length

and have gene threugh the recerd eof the case. There is circul ar

dt.13.10.1983 issued by Directecrate of Educatie

Civil Writ Petitien Ne .165/79{Smt .p

L.Kapser Vs. U.0.I & Ors.), the
Directsr :

of Educatien Ppreved of the actien ef giving detgailed
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as fellews -

1. Full pay and increment, if fallen vacant during that
peried ef the intervening peried ef the abserptien frem
ene aided scheel te anether aided sheel.

2. The benefit ef five per cent ef the pay and allewances
which the empleyees Rave net received,

3. Entitled te mtire sn cempletisn of sixty years eof me.
4. Entitled te the service rerdered by the empleyee in the
perent scheel fer calcul atien ef pensien and ether

retiregent berefits if ke is etherwise entit led te it
according te Law.

The case‘ef the applicant is based mainly en Sectien 8(1) of

Delhi Scheel Educatien Act, 1973 and Rule 110(1) of the Rules,which
have been referred te abeve. The le arned ceunsel has alse referred
vto the definitisn of empleyees as given in Sectien2(h) of Delhi
Equcatien A(Et, 973 where empleyee means a te acher and includes
eévery ether empleyee werking in a recegnised scheel. In view eof
the abeve submissiens, the applicant has pressed his claim fer

age ef superannuatien as 6C years. A ®@py ef the judgment in the
case of Smt .P.L. Kapeer (supra) has alse been filed by the

learned ceunsel fer the applicant during the ceurse of the

arguments. Smt. P.L. Kapeer was werking as PGT (Hidi) in Bay
Bharti Hjigher Secendary Scheel. Thus the #pplicant, en ‘this

basis, has stated that his c ase is similar te that ef Smt.P.L:Kapoor_
decided by elhi Hijgh Csurt en 2.5.1981 and the applicant sheuld

be given the benefit of the same. The learned ceunsel fer the

dpplicant has alse referred to the judgment ef the Hen'ble

Supreme Ceurt in the case of Munic ip al Cerperatien, Delhi Vs..
: : that case, it
Smt . Shedla Peeri, reperted in 1(1989) AILT, sc p=6. In/ was held

that these whe came frem the Municip al Comperatien, Delhi te

Delhi Administratien, the age of retirement is 6C years. On

the basis ¢f the decisien in this Case, the Principal Bench
has alse decided the cgse ef Shri Chander Bhan Vs. Delhi
Administratien & Ors. (0a 614/88) dec ided on 30.11.1990. The

le
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applicant eof that OA was earlier an empleyee in Mynicipal Comoratjion
of Delhi and wes pested in Higher Secendary Scheel. Pelicy c‘lecisionv
was taken by Delhi Administratien te mlieve the Municipal
Cerperatien ef Delhi ef the ebligatien te run Higher Secendary
Scheel and it was decided by the autherities te transfer the
buildings and acesseries etc. and the cencerred staff with
centlnultg of service te Delhi Administratien. The gpplicant of the
OA was [to retire at the age ef 58 years, but he was given the

bene fit of sweramuatien of age of 60 years en the basis that the
age of retirement eof teachers, supervisors stof f of Delhi
Admmistratlov:zwcrs 60 years and as Lthose who came frem

Municipal Cerperatien te Delhi Administratienwas alse 6C years.
Ho‘wever, subse quently, theefaggeZv&arse né:et{la%ged te 58 ye.;us,t ot hfld ths
service csnditien ef the applicant ceuld net have been changed te

~ his disadvantage and it -.‘.-fé"ﬁwfo‘ that the age ef superanmnuatien ef
the applicant ef that OA shall be 6C years,

-

6. Hewever, the facts ef the present case are different. The
spplicant became surplus and was abserbed in a Grade II pest ef DASS
wWee+f. 1.8.1978. The applicant has accepted the service rules of
DASS of 1967. He was alse prc‘moted under DASS flules, 1967 te Gradel

by the erder dt.4.3.1992 and at the time \of retirement has been
werking as Superintendent in the effice with the Directerate of
Educstien. When the spplicant has accepted the DASS Cadre, se as
previded under FR 56(a), the age of retirement fer the applicant
weuld be S8 years because the efficials of DASS cadre are

geverned by the previsiers ef the said Rule and the superannuat ien

e is 58 years. In a recent decisien, the matter was alse

censidered by the Hem'ble Supreme Ceurt in the case ef Chairman
¢

Cénara Bank, Bangalere Vs. M.S Jasars & Ors., reperted in J doment
u 3

M :
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Teday, 1992 (2) SC 203. The facts ef this reperted case are
’

that M.S. Jasara jeined the services of the Reserve Bank «f

India, in 1957. He was selected fer the pest ef Assistant
G;ner;l Manager in the Laxmi Cemmercial Bank in 1933 where

he jeined in March, 1983. The Reserve Bank thereafter prepared
a schem® fer amalgamatien ef the Laxmi Cemmercial Bank with

Canara Bank en August 23, 1985. As a censequence thereef, the
services of the empleyees of Laxmi Cemme rcial Bank were
centinued en amalgematien in the Canara Bank and Shfi Jasara

was fitted in the pest ef Divisienal Manager in Canara Bank.
Shri Jassra besides ether peints asserted that he was entitled
te centinue in the service with the Canara Bank till he attained

the age eof 6C years which was the age ef superannustien fer him

in Laxmi Cemmercial Bank instead ef 58 Yyears, the age eof
suerannuat ien in the Canara Bank. Shri Jssara filed a Writ

Petitien befere Delhi H;gh Ceurt whichwas allewed quashing

the Reéserve Bank's letter dt.18.5.1991 wherein it was stated that

the age ef superannuat en ef Shri Jasara was 58 years and net

60 years. The matter came up befere the Hen'ble Supreme Ceurt by
way ef special leave. The Hen'ble Supreme Ceurt, while
interpreting the Banking Regulatien Act, 1949 held that the claim

ef Shri Jasara fer the age of superannuatien as 60 ye ars c annet

be grented theugh in Laxmi Cemmercial Bank, the age ef super annuatien

/
was 60 years. It was further ehmserved that when the services

were centinued en ama gamatien ef Laxmi Cemme rcial Benk with the

Canara Bank, he became an empleyee of the Canara Bank and was,

therefere, entitled enly te the right ef claiming the same

cenditiens ef service as empleyees of the cerrespending rank er

stetus of the Cznara Bank.

L

The age of superannuatien of the
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empleyee ‘in the Canara Bank being 58 years enly, Shri Jasara
ceuld net claim te retire at the e of 60 }ears. The stand of

the respendents is, therefere, fully cevered by the abeve decisien.
The case ef Municipal Cerperstien ef Delhi Vs. Sheela Puri (supra)

is based en entirely different facts. Spt. Sheela Puri came

en transfer frem the Municipal Cerperstien ef Delhi te Delhi

Administrstien. In the present case, it is admitted case o f beth

the parties that the applicant while werking as Heaq Clerk in

Bal Bharti Higher Secendary Scheel was rendered surplus en aceunt ef
taking ever ef the management ef the said scheel by the Directerste
of Educstien, Delhi Administratien. The applicant was abserbed by
Directerate ef Educatien en previsienal basis against decadred p;st
of Head Clerk. He was abserbed in the Grade II pest ef DASS

w.e.f, 1l.8.1978. The applicant was alse assigned senierity

in Gradé TT of DASS w.e.f 31.3,1980. The applicant has Bele
subsequently premeted frem Grade II te Grade I pest ef DASS under

Delhi Administratien as Superintendent in Directerate of

Educatien itself. Thus the c ase of the respendents is that the
spplicant having been included in DASS cadre w.e.f. 31.3.1980,

he has te be geverned by the rules applicable te DASS cadre

efficials and has te superannuate an attaining the age of 58 years.
Once the applicant has been inducted in DASS Cadre, he ceases te

be a beﬁeficiary of the previsiens ef Delhi Educastien Act/Rules,
1973. The. spplicant has himself made a representatien fer

inclusien in DASS cadre and premetien te next higher pest in the

cadre. Se he canmet claim the benefits ef the Act/Rules under

Delhi Educatien Act, 1973. 1In this cennectien, the letter of the

Directe: ef Educatien, Delhi dt .8.5.1980 cleard y lays dewn in

sub-para (iii) that the saig sppeintment/abserptisn of Shri

V.P. Gupta will remain previsienal and if at any stage, the
?

administratien decides te hand ever the Management ef the said schesl

& | e
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te the managing cemmittee/geverning bedy, the services ef Shri Gupta
will be placed at the dispesal ef the said scheel. It was enly

on 30.6.1992 after the applicant has been premeted in Grade I of

¥

DASS, the applicant has made representatien fer the penefit eof

Delhi Scheel Educatien ActfRules, 1973. At that relevant time, the
applicant was geverred by DASS Rules, 1967 and ether rules

applicable te that service. Thus the applicant having been included
in DASS cadre w.e.f. 31.3.1980 (the date was subsequently changed te

August,.1978), then he has te be treated like sther members of DASS
cadre and has te superannuate en attaining the age ef 58 years.
The applicant has get the bere fit ef DASS cadre by premetien te the
next higher grade. It was epen te the gapplicant te chsese te be

geverned by Delhi Educatien Act er rules and net te switch everte
DASS cadre and snce he has accepted that pesitien,he cannet resile
and again inveke the previsiens ef Delhi Educatien Act/Rules, 1973.

f &
It is specifically stated by the respendents in their reply filed

subsequently that the ministerial staff namely UDC/Head Clerks/

i Superintendent in Directerate of Educatien retire at the age of 58
{ ;

ye ars.

T In view of the abeve facts and circumst ances, the impugned

order dees net call fer interference. The present applicatien is,

therefoere, dismissed as deveid ef merit le aving the parties te bear

their ewn cests. Interim ordér passed on 28.8.1992 stinds vacated
for the peried the applicant has e rved beyond 31.8,1992 under the
intarim order, He will be entitlsd to only the pay and allonances of
the post payable to him, but the perioed of service beyond 31.8, 1992
will not count as services for any other purpose including retv'

benefits,
(J.P. SHA3MA) : : (PRC. JAm)\ i
AKS MEMBER (J) _ E

p MEMBER (A)
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