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O.A No. 1902 of 1992
» . . Shri Vikas Sharma

Name of Applicant.
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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

Original Application No.1902 of 1992

New DellTi, Lhl:. i-iv- it day of April, 1998

Hon'ble Mr. N. Sahu, Member(Admnv)

Shr i Vikas Shanna, S/o Shri Rajinder f"ai
Sharma, Material Checking Clerk under
Dy. Cli i ef Engi nee r (Cot'l s tn ), Norther n
Railway, Patel Nagar,New Delhi C/o Sit: i
B.S.Mainee, Advocate, 2A0 Jagriti
E nclave, De1h i- 1100 9 2

(By Advocate Shr i B. S. Maine^e)

Versus

o2-

APPLICANT

1 The Ge ne r a 1 Mc-i na ge r , Nor t h e? r n
Railway, Baroda. House, New Delhi.

Tki e Ch i e f Admi n i s t r a t i y e 0 f f i c e r
(Constn), Northern Railway, Kashineri
Ga. te, Delhi.

The Dy. Chief Engineer (Const!,),
Northern Railway, Patel Nagar ,
Station Complex, Rana Road, New
Delhi.

4. The Inspector of Works
(Constn)/H.0,, Northern Railway,
Patel Nagar, New Delhi. - RESPONDENTS

(By Advocate Skiri p. S. Mahendru)

0 R.„.D E R

By Mr... .N._ Sahu., Member (Admnv)

The prayer in the amended 0.A. filea

13.10.1997 is for regularisation of the applicafC

services as Material Checking Clerk (in short MCS

Oil which post he is claimed to have been wor kn g

the last 10 years, with all consequential benefi'

The next, prayer is to quash an ordei dated 21 ,4. 1'

(Annexure •A-1A) in tei'ms or which he is stated

be regularis;ed as a Group D employee,

cj pp 1 ican t at par a 1 of the 0. A. impugns the or •

of the Deputy Chief Engineer (Construction ) do

21,?. 1992 uiitier which it was directed tkidS

-iei
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7, a-.s-TV' staff who were put to work locailv o..

iiould he put back to work in their ci -Ly.i
rapacity as Gar.grnan/Khalasi with immediate

The applicant s name is at serial no.5 in a li.-
8 su.h persons. It is also mentioned that p.y s:

these employees will be drawn in their basi-c yi

of Gaiiyiiian/Khalasi with immediate effect.

The basic facts are that the applica-c:

appointed as a casual Sub Overseer Mistry ( u: r.

SOM : oii 14.11.1980 and worked up to S®. ...

under Inspector of Works, M.T.P. Tilak Btidur,

Oeli.i. The service record of the applicant, .i.: r

show, at column 7 page 2 that hi^ i

appointment was .SOM( unqualified). The narra^ ir

to 30,6.1981 confirms that he worked a

unqualified. It. was from 1.7.1981 that

nai ration shows in terms of days of wui k; pi e • •

the wages were paid according to the number

he wor ked. The narration cc>n L.i iiut^s like '

right up to 31.12.1984 and thereafter t'C.

nan ration of work. Up to this date, no douio

wot i. has beeti continuous witf: eery rat-

.jocaslonal breaks. Iii the original record o:

provided by the respondents the appli.-a r

described as a Khalasi from 1,7.1981. The a - r

at para 4.2 of the O.A. is that the applit.:' t

b€?en performing the duties as MCc after j0.r

continuously. It is stated that he should

paid in the MCC grade of Rs.950-1508 brt

iespondents had been paying him the salary

catsucl Khalasi in the grade of Rs. I 56- 232.

W 6 -.5
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3 . It is stated that there was a iTieetir-

the Permanent Negotiating Machinery (in shor (

i-jfi P. 1988 iri which the Genieral Manage. .

tiiat the cases of Allahabad Divisions and

wrief-eln the MCCs were wo^Kir.g or ct

basi:, c:)^ more than 3 years should be decided

Srsmsv rjci t tor r. ass iiae been d--*riv;.- 1t•-1.. r

jv| 1ri! iIa c t ile tire sraxd meetiriQ has-t-

A.a-.o .r-0-A-Oi with the unamended 0,A. "crie. s w.

;eA, :rrc..s (a: (i.e Deputy Chief engineer (Consti .

by fi-A field : taff or-i 31,1.19^1 ^Annexure-A-3 i

•rffer t that t he applicarit had beer. wrsO- ...

Sigh:M pos.t OA MCC since the date of to

:'4,li.l9S; to this date. By AtcieAUi e-a-,)

15,0, 199! it: has beer. decided

Khs 1 iasi /Garigtneji/T rol leytner. wh

!•

W's i e i ,1 r .

MCf- a eier 1e,''typi sts should be sctch:

y u,:-r but it should be treated as r. local

•r? arigeffieri t. Accordingly, the applrdS O i . '-0

ri ll'lO: i : w wiiv^ were admittedly utilised as M-i-. .V

wtio were admitted to iiave shoulde.-e^

r esporisi bi 1i tieh-, have been given the abC'v

C, Ttie facts therefore s>pec;is

The Sipplicdiit was utilised as casual AOM

f i' ism ; H, ! ! . ! 9 H3 to 3 0 , 6 . ! 9 8 1 ,

pci f...rined tl'.e job of MCC as

si i• s,Igeriie:':t but he was paid only as a Kha

wos .uily Fr om IS, 5. 1991 that payment was mac.

The

,I.Ov- A
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Ln the scale of MCC. It was in this backgrouiv.

tiie applicant claims for reguiarisation i..'

ser vices as MCC.

•i. After notice, the respondents state

the applicarit was utilised as MCC on a pureU

adhcc arr ..trigement since 15,5.1991 and Iherenf •

the impugned order dated July 21 , 1992 iie had

srit ba'dr to his substantive post of Kfiaiasi.

.lily woi^kiriQ es a temporary statu:: Kfiaicj,.i

:s,5.lh9t, During utilisation of his service

Or war paid minimum wages of Rs. 950/-- ptsi

"h .s: of rire , reckoning his service from 1991

r tatec lie did not complete three years of

ecu w6 - he regulctrised in Group 'D services,

an offlciol who completed three years of set vr

eligible to be considered for selectioii to d

:•( MCC,

o , there was- an i riterim stay on / r>. /

the office or de; dated 21.7.1992 at Ar.ne>..n

ThIs interim stay continues till today

appl Ic crn L,. ttier efore, duririg all tiiese fiv-e

tifi.ied to wcc k. as MC,t by vir tue erf t.li

- f t Coui' t.

TfIe applicants g r- o u rr d f o r r e

s that under Rule 2007 (3 ) of the Indiari Rai .way

s t. cf b 1, i1) me ci t. Manual the i'esp'rM'ideii t.:::- .vi-iiou 11.! -.;ve

ogularised liirn agaiiiSt 25% quota of the vac i c-r

c- crer v-ed for depcf.r krti€.u"i taI pr omcrticiri , Tiio gr . L-. v'-iri'.aa

f tiie learned counsel for the applicarrt is 'lot
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thi- r ule has been totally ignored and

implemented. The application of this rult n

raised by the learned counsel. r will ex? .• «•

same urider -

"Casual labour engaged in wor k c na
es tab 1 i shmen L of cer-1ain depa r tmen t
get promoted to semi--ski lied, skilled
highly skilled categories due
non-avallability of regular deparlme
candidates and continue to work as :
emplijV'ees; for a long per issii
straightaway be absorbed in eg.
vacancies in skilled grades provide ! •
haVe passed the requisite trade t.est
the extent of 2SX of the vacs...
reserved for departmental promotion ^
the unskilled and semi-skilled categ:,-
These or ders also apply to tite :a
1abourwho are r ecr ui ted di r ec 11 y
s k i 11 e d c a t e go r i e s i n wo \ k c r,s:
establishment after qualifying i
trade test".

i , v' f—• J

ged
w h c:

learned counsel says that i.

sentence of this rule would apply to the si.:,

because he was directly recruited as SOM i », r ,

there for some time. In support of his a;

CciLe.s that ttiere was a PNM meeii.'ig

whi .Ml i eoognised the injustice done tc' per

tliO .applicant and directed relief tc,. pe;

C'T regular isation who have put in adrr

"h-ee years. The leanred

tiie tollswi , J.a:; I : - Ram Kumar and other^

yo,ion of India & others. 13^6 ii: Si J p Raahu

Na th Dubey, r y,n i on of I n.dia^, 996 ( ' ; ,•= ^

Sfciy Kymar Shar,ma &.o,th.ers rs. Genial Manager .

Cen,tr,al Rail.way..» Bombay V.,.T Bombay.^ :

B-.R•....Rahi & .....others v , Union of India.

' " ! ' Gopal Si.,n..gh, & another , : , Uniorp of

I.h..d.,la .t.h,r.oygh Secetary, Ministry g.f ,Pos.,ts & anothere,

..Oam.odar . The Defence
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Pension.JisMrsln Officer Kottayam & others,

CAT) i59 I and Neelam Gopal Mohan Vij

G.M,j...j. Western,„Mii..wa^ (198?' : atc tch,

: he Qi St ot the ar gume-'i t of 1f ,.•>

vt i for the applicant, is that the

e-e'v'ices rendered by the applicant as MCC sair

ignored. The respondents have not taken a

-?tand as to wfiy they have not corisidereo

applicant s case under the 25% quota,

nr.ethical oi, their part to extract tfie servC:.. ;

ids,III MCt but pay him the wages as a l-ici

or rnly a'ft.er 1991 that payments w<--:e made

, The learned counsel refei-red to the

to c subject ot adhoc ar'r ar^gemen t ^ wriiiOr

tiidt iiCririaliy only the empanelled employee;

oe appointed against selection post but i,

where no empar.elled employee is available uiM

Or-t...oiii'-.-j;) , 11 •••,/i •...aD j, t- tc.) make local ar ran!gtciie '! ts-

CO I atijeiiieiit sfioul d be a short ter m ar r angemen f

g three mcnth-s. _?or periods e.xceedi rig

hho specific ;r.onction of the CPO shoui '

re cefi ior ity of pe;''s;ori,r whr/ a.O:- ,r) i

ro; ef r a n gemeri t should be .sti .:,ctiy 'O;': r, ,

>uror ar I'cirigemer'i t sliould be br'ought. tcj the i-

o;e oeneiosl fianoyer by the CPO.

mCU'l th ;

or: L,:;! 1

?! learned cc.ur.sel i t. i I e

'• rr terted each arid ever y coritention of the appi

''lodfc- the following SLbmissior.s He :statecl

:. I oi V wc. (k:, case made out in the pleaditcqs tr a

piocmotec quota lias not b€-en exhaust.
ea Wile
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i.n the pleadings cannot, be raised at a a laL=:;:

at the time of argument. Referring to Annexu: .

Shri Mahendru submits that this letter was o- I

I St. (,)irirnendatioii arid has no evidentiary vc 1 . •

deride. It is rubmitted that it was only ly,

-de. y.f July 21. 1992 that the applicarit wo •

back as a Khalasi, His permanent post was tda:

Khald:;i. Any promotion to MCC is governtd 1 •; -

I•[aiio ariy prsyoiotiori detiors the : uies iicc, a

esogr:ised. He cited the foliaWing decisisi

Hr,.i ble Supreme Court in support of f;is alaim : ,•

'-e adieu: service, however long it may be,

'al'er ar,y right to promotiori or r egu 1ar i sa 11 •;

ogrier grade L. Ramakrishan & otherv: State of

& others ;377,: :,-j i,: a.,d Sreedarr PMridra
Gbosh ; , The State of Assam l997(1) 0?)

:iit ..ext point made by the learned

for the respondents is that this 2b% quota i

'd City from amongst reguior rail

' e j, .:f b u I : Tiitr appllCc

^Wc f /cifi i till [ 99 I

. I'd.'m Cc-l

y ei' Vc. I, '

c< r11 wa rIo t ci I• ..

"he casic issues ^ ' I I t i g j,. 11 i.. I. I •> \ . r;( - i-

'i.> wui t|-ie i'eversion from MCC t.o the

Kti .7! 1a ;r. i unjustified? ( i 1 )

y:-- i *>.•' 1 C. 6

. ug as aclin.

y.dinu irie •C- i oe n 1 n q

what is the impact

iPplicant foi- the last ;0

MCC? and (ill) the reop.

rave pe—,ed ar, 01 dei on 2 i.e. 199";

oy.iia: 1:0 the applicant as Khalasi Cr
seek 1 r. c

Thi y

uexure-IA to MA 1299/97. Is this icistrf
r e.
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irnpugned Annexure-IA (M.A.Mo.] .

state-: that there was a supplementary screeninc

'I to -3,12.1996 in respect of 34 left

cdsua,; labour err and after screening their r

have been interpolated in the revised panel 1

oi: 28.2,1997. The applicant s name find place

r 6 T" 1 a 1 rIo, I 8 • r t f1is 1i s t. rthe a p p 1 i c -r

desi gna I-.onr, was stated to be MCC. His dat^.

Initial appointment was 14,11.1980 in the gen
.'o:<Ltguiy , engaged by the lOW MTP Delhi.

Wc! j.oi fed I : I. cts a Khalasi. It is noted t ha*

y putting hifn in grade Rs.950 508 f,..

'v i ir- ti® made iri his service reoir

cJ t t £-• t. ^ C .

'd' the first

appl icant war iratially recrui ted as iMCr

accordance witin the recruitment rr.le-..

principle 1- that 75°;, of the vacai-sie,: ..n

categories of Office Clerk, Typist. Conim.-f

Clerl-. dud Accoiirit,s Cleri, are filled by di ^

recriiitmenL throngt, Railway Service Commi s s i oi 1.

tvii'iirnufn educational qual i f icatiori i s Mati icula

or its equivalent with 50% nryrks in aggregate,

' e ; I of tne vacnsiic ...es ar vs ri 1 led i-., •: • •

ClaSS-IIT staf^ of i , ^

-.jc 1 i..... , r i c fc .1 e r 1.s, the vacsric s-.--

• r,:-d S', w-i>' CO" 2/3rd from dl-eot rorc,' t:; •

arid !/'3rd by selectioii of specified Graup D .;,ta f

cs, tterefoue, clear that the initial appoint,,,:^

of the applicant ^ mcc or SOivi is adhon, local .f

I ; '••.r- t, ; r
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gap ariu riot. in accordance with the rules. rhe. f i

tha r. he continued for a number of years in 1

caprj.cicy Wi.uld I'lOt corifer on . him any prescr ipti 1/^

right, to claim appointment in that ca tego;

i-urtfier fact that, is evident is although sn .

•app 11car.t was adhoc MCC he was paid the sa 1ar y o-

cha,ia3i till !991 and, thereafter the basic par

• i-• now >ettied law as declared by • ' '

: r i ti i r j Bern:; jv !_ce i-lo:; bis Sup: fciiie ,lr.rij: L

rase rf Direct Recrui,t Class II Engineering

Officers,: .Associati0n Vs.. State of Mahar astra.

9 91?! 1 9 9 0 } 1 3 A11 BAS t, (1 s t, t i>

of v:on ti i-;uoLi of ficiation if made by fcl lowi,:g

icier applicable for substan ti ve appointment r»c s

•.o.Kei, ilr.i,,' cUCv-u ,0 t Ofld that .if a.i'l 0LpO i :i t i'ilS:

made by wsy of stop-gap ar i dngeioen t wit,

^roii ri der i ng ttie claim of available sligiblo pe,

r:d wo t hoot following ttie i ules of appro ri t/ne it t,

uf v-ncri .syipointee canriol be equated w

the experience of o iegular appoir.tee becauie if

^Uc i I. .,a(., i vs di f'• erenc:e in the appoin tme.i t. I.-

cppl ir.aiit,;. case, it was only adhoc, stop gap

m-'r„o i an:! no mrle,: were followed. The.'efor e,

! espoiideri t s have not done any thing illegal

con! Irming his position as a Khalasi in a regu

grade after screetiing. I do not see as to

Section dWe) of the .Administrative Tribunals A

1 985 comes iti the way of such a conf i rqnation.

appltcaril claiffis r eyular 1sation as MCC in the o,

The department thought that the applicant s ba:

proiitirn, was that of a Ktialasi and tlsey r;,:,

regulai'ised him as a Kiialasi.

fit

fed;;
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' ^tfie above background cer tairi

•issues arise - (i) why did not the respo:

consider the applicant under Rule 2007(3 )ibidV

it their case that for the last several year

I ecf ui tmeri t hci'::i been made to the post of Mt" ?

If tne applicant was initially engaged bs a

labour Khalasi and paid as such according to

respondents from 1981 onwards till 1991 how' i

that they found appropriate to confirm him on]

! i->91, All otnei per soris iii tiie lis>t at Armexr

•a. e Of GUP D , isamely, Gangman or Mate, wh

equivalent tu 3 Khalasi grade. It i- or, ly

applicant who was admittedly taken as MCC,

•• The factual position is veiy cioor

the date of recruitment, ihamely, 1-1. I®. 1980 1• e

appointed as SOW unqualified. His casual L

oat d »iiow- til a I he was s o a ppo i nt e d.

Annexure-IA show.11 that he was first appointed a*

f^-om 1981, From 1983 till 199 1 he wco deri,y;

and paid as a Khalasi, but was made t',c worf cs

Till 1993 iie worked as MCC arid from 1993 cnwo,

oontiiiued tt' woi I. as such under this Court

Oej i t.

a ^...a I

'•• ciiscLiSsed above, appoi n trrien t

accordance with rules is a condition precedent

cuunt ser-iot Ity, Temporar y, adhoc, arid fortui c: •.

appointmerits are not appointments in accordante wi r

rules arid such temporary service cannot be •

towards seniority. In K.C.Joshi Vr, Unionof

.Xildi.3.r. ^' Suppl, ( I I b(J!_r 272 1 Wn ; hslcr ..iO

mmmm
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seniority is to be counted from the date on w

appointment is to be made to the post in accor d-.--n

with the rules, The previous service should : •

considered to be fortuitous. See Hon ble Sup; e •.

.ii t s decisions in Union of India Vs. Mohinder

Sin,gh,., ; d02'2)StJ 25 and Dr. Kishore Vs. State of

Maharashtara. 1997 ( 1 )SLJ l<+2. The basic fa;;

i, i. s 0 a s e d i "" co r e p e a t t n a t t n i s wa s, not o •. •a ; ^

in": .appiiC'ct 1! t haviiiQ been recruited for a Oi

post, in highly skilled, skilled, or semi sri,

Cc tegor ies. From 1 983 till 1 99 ! he was cc-i ; '• ,

as d Khalasi arid paid as. a Kiiala.: i . A .

r isc rn i tme ri t was not ifi accxsr dances with the r .i i

Group c either a.: SOM or MCC his r ender ing of

: in Vi c.e Ociiirjot, ..(jufit for ariy reckon i rig. AlthC/ug

c 1 i fii'S 11 a we w*cu i-.ed rc>r a laryo' riLuubeo of vo

LiiCre is no C'roJer gran ting film temporasy r-tat-,

CO '1,010 - •• Evoii II. ri Gii cup D tlie r ecioiii tnios. c :

c'011T ]. r ma c i 1j fi lias tC' prcKiede a scr'aeriiny te : t, !

i is a i.1 dver inen t tisdt. tlio; appliosrit wa s dco- !

teriipurer / status i,: Group D from ! . ' . : 984 ,

pC'iiit rcci.sed be t.he leai'ned cc-'Uii; i, t .c

r e s ptsn de i i t s is

for promotion ever, in the promotee quota unle

liow can the applicant be

hC'Ids c! perflic! nef11 pcist in Grc.)Up

! elied coi 0fi 1 Hi elated 14.8.1996 dc.e.: tiOt

beeause 0 c was. ;Io t di I ec 11V ir Lilted to

,r !• o I-syo io wo,'k"CuSi'yend e'S>tablis!'i(fieiiti a

Ci J I I r I : I y I i i til e trade t e s c .

U ; >rtunat.c c.dS'S- wh0r>S' the applicarit did nc't yet

beiiC ';"! t ir-L tner i n uroup C or iii Gi oi-.p

C'ledi ~roiT, the rules that except
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3 n yd ijeiiit ii t of skilifed artisaris rio casual appoi/i'

in Group c is permissible as laid down In

200; to 2 007 of the Indian Railway ilstabli rhr i

Mai'lua 1, 1989 edi tion. However, the fact remc 1:

casual or unapproved clerks were appointed as in tl

case of the applicant due to non-availability c

approved hands through Railway Recruitment Board,

cour t cannot perpetuate a wrong committed by li

respondents. It appears to me that this was a .. -

of apparent injustice to the applicant. •1^: vv .

Sfigaged as MCC and not paid the basic cjI Mr

1991 and from theri cciwards till date eitfiei

owi'i accC'Urit 'Or becai.se of this dC'Ur t s stay oiure;

1 s i", o ri t i n u 1 n Q as MCC. The law is n ow settled r

he cannot be directly recrui ted to the cadre of

deiiOi s the rules. A casual picking up is enti: r-

for tui tous arid no claim for any belief it cari be rn.; r.

The law Is very clear that unless he hc-lds a reg;

post or liO Is shown as earmar'kevj to a regulai

he cannot be considered for the next promotir:

bi c-'Up (_• because liis eritire 'service i s stop

local, adhoc, fortuitous, and dehor s the •: u. r*.

T rI .'i "•}• i s AfI li r"i i"o r t u ri a t e o a, s e w 11 e." e 111e a p p 1 i is ci i t

beer, taken up the garden path for 15 lorig vea s

p:. ri 'J C.i O fi 1 / S I! O W i'1

Gr-sup c . It is true that he has been dr aws.

IS place by rsver ting hin.

•a ,i a 1• y a s .j r o u p from 1991 uJ Li t- i 1 L

consolation to hirn. The only relief that sc.,

considered iri ti'iis case is for the respoiiden t

search whether theios was any vacancy in Grcu,

pr'iOi t'O 1 99 7 a gain.it wf'i.icti the apfjli. carit coul.':,'

been considered for- absorption after a scree



test. The respondents can conduct th. >

exercise and if permissible can show him against 3

regular vacancy on an earlier date so that h .

eligibility for promotion against the promotee quo hi

of 25% to oroup C can fructify and get canalizei

soon. Under the Railway Boar d s let'f ••

No. L(NG)II/97/RC"3/^ dated 9.4. 1 997 R. B . E. No,, 1 i/ <•

the Board have decided that regular i sation of ca su:*!

lab'-e.irer1; wor king i r, Group C may be dorie by gi/i ig

liefi; li ci aiK,6; to appear in examinations conduct8,.j

tiro h'RB' 'i tdno i .liilways fcii" posts as per c o- .

sullability and qualification without any age ba•

r h 1 • aye relax a t i o n 1 .s c o mp 1 e t e and absolute,

applicant may avail of this benefit in any futo

chance. Since the applicant has worked as MCC t:'

date, notwithstanding his reversion to Group [;•

nhall avail of this benefit of age re 1axai n

appeal in any examination for Group C t whi.. <•

i s Qu a 11f1e d a s p e r rules.

! k. It there was any recr ui tmen t f or tj r >•i. s

ccc ! ;er . the sppi leant could have questioned

i.iine fee ioii-'1 iicl u cioii of his name but, iiC also : ;

,sit agitate tills matter till he was reverted t

Giocp r: post. lii view of the settled law cn; '

s.,ib jn-ct j althc.'ugh continuing a person in adhoc

cin 1 iidefini tel y long period is against tne pollc. ^ '

the respondents themselves, this Court can cot

to the i-cvcue of the applicarit. This is an icst-n

it would be appropriate to ndvist
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no, 1 to put a stop to such casual picking of per ^ , ,

to a Group C post when the intention was to liorv

him only a Khalasi and taking work out of him

long yeai s which is contrary to all the rules on fi •

subject laid down by the Railway administrat: - -

With these obseryations, the O.A. is dismirsec.

.uJL-

r K ,

(N. Sahu)

Member(Admnv)

/ •


