CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
NEW DELHI

0.A. No. 1902 of 1992 decided on 1.4.1998.
Name of Applicant & Shri Vikas Sharma
By Advocate Shri B.S.Mainee
Versus
Name of respondent/s The G.M. Northern Railway & ors

By Advocate : Shri P.S.Mahendru

Corum:

Hon'ble Mr. N. Sahu, Member (Admnv)

1., %o be referred to the reporter - Yes/§é

2. Whether to be circulated to the -Ye¢s/No
other Benches of the Tribunal.
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Member (Admnv) !'Q~79~




b CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

N original Application No.1982 of 1992
New Delhi, this the 1st day of April, 1998 CY2/"
“
Hon ble Mr. N. Sahu, Member (Admnv)
Shri Vikas Sharma, S/o Shri Rajinder Pal
Sharma, Material Checking Clerk under
Dy . Chief Engineer (Constn), Northern
Railway, Patel Nagar,New Delhi C/o Shri
B. %, Mainee, Advocate, 240 Jagriti
Enclave, Delhi~110092 - APPLICANT
(By Advocate Shri B.S.Mainee)
Versus
1. The General Manager , Nor thern
Railway, Baroda House, New Delhi.
2. The Chief Administrative Officer
(Constn), Northern Rallway, Kashmeri
Gate, Delhil.
3. The Dy. Chief Engineer (Constnl,
Nor thern Rajlway, Patel Nagar ,
Station Complex, Rana Road, Mew
3 Delhi.
4. The Inspector o Works
(Canstn)/H.0., Northern Railway,
Patel Nagar, New Delhi. - RESPONDENTS
(By Advocate Shri P.S.Mahendru)
ORDER
By Mr. N. Sahu, Member (Admnv) -
4 The prayer in the amended 0.A. filed on

13.18.1997 is for regularisation of the applicant s
services as Material Checking Clerk (in short MCC )
on which post he is claimed to have been working for
the last 1@ vyears, with all consequential benefits,
The next praver is to quash an order dated 21.4.1987
(Annexure ~A-1A) in terms of which he iz stated to
be regularised as a Group D  employee. The
applicaht at para 1 of the 0.A. impugns the order
of the Deputy Chief Engineer (Construction) dated

21.7.1992 under which 1t was directed that all

i
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flass-1vV staff who were put to work locally as MCC
should be put back to work in theilr original
capacity as Gangman/Khalasi with immediate effect.

The applicant ¢ name ijs at serial no.5 in a list of

8 wsuch persons. It is also mentioned that pay Gt
these employees will be drawn in their basic grade

of Gangman/Khalasl with immediate effect.

% The basic facts are that the applicant was

appointed as a casual sub Overseer Mistry (in short

0
y

SOM ) on 14.11.1988 and worked up to 30.6,

e

under Inspector of Works, M.T.P. Tilak Bridgs, New
nelhi. The service record of the applicant no.2@8827

shows at column 7 page 2  that his initial

Fol)
ar

appolntment was som{ungualified). The narration Up
to 30.6.1981 confirms that he worked a: SOM
unqualified. 1t was from 1.7.1981 that the
narration shows in terms of days of work: presumacly
the wages were pald according to the number f days
he worked. The narration continues like thi

right up to 31.12.1984 and thereafter no thet
parration of work. Up to this date, no doubt the
work has been continuous wilth very rare and
occasional breaks.In the original record of service
prrovided by the respondents the applicant was
described as a Khalasi from 1.7.1981. The aveiment

at para 4.2 of the 0.A. 1is that the applicant nad

o

heen performing the duties as MCC after 30.
continuously. It is stated that he should have been
paid in the MCC grade of R%, 958-1500 but the
respondents had been paying him the salary of

casual Khalasi in the grade of Rs.1896-23Z.
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o Tt is stated that there was & meeting of

the Permanent Negotiating Machinery (in short M

or 6.7.1988 in  which the General Manager ordered

that the cases of Allahabad Divisions and oths!

Divisions wherein the MCCs were working on &c

for more than 3 years sholld be decided

hasis

same pattern as has been done in

3]

of the the said meeting have been LG

Minutes

snpmexure-A-4 with  the unamended Q. A. Ther e

reference to the Deputy Chief Engineer (Construction!

hy the field staff on 31.1.1981 (Annexure-A-31to the

d been worklng or

{8
43

applicant ha

bt

affect that tn

post s MCC since the date of his appo.l

higher

to this date. By Annexure-A-¢ daled

has been decided that NOS4

Khallasi/Gangmen/Trolleymen who were utilise

MCCs /Typists should be made payme

N
¥

]

cuch., but it should be treated as & local temporn

s L A s Ul e e e e e, 2 S0 2 A 2 ” 9 - 2
aah ariangemsant Accordingly, the applicaend e

a few who were admittedly utilised as

BMON G

houldered

i

Cile)

MCC anag

WiQo

were admitted

to

responsibilities,

fave

have

hesn glver

the

above benef

4, The cts therefore speak

as casual SOM =g

The applicant

from 14.11.19 Thereat e

per formed the job of MCC as%

arrangement but he was paid only as a Khalas

was only from 15.5.1991 that payment was ma ot
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in the scale of MCC. It was in this background that
the applicant c¢laims for regularisation of hils

sarvices as MCC.

o After notice, the respondents state
the applicant was utilised as MCC on a purely loosl
adhoc arrangement since 15.5.1991 and thereafte:r by
the impugned order dated July 21, 1992 he had been
sut back to his substantive post of Khalasi. He wers

only working as a temporary status Khalasi i1}

X

1%.%.1991., During utilisation of his service
he wae paid minimum wages of Rs.958/- per monti,
Thaerefore, reckoning his service from 1991 it is

stated he did not complete three years of servic

o

nor was he regularised in Group D services. Y1y
an official who completed three years of service

zligible to be considered for selection to the post

of MCC.

6. There was an Interim stay on 23.7.1380 to
the office order dated 21.7.1992 at Annexu

This interim stay continues till today
applicant, therefore, during all these five vears
continued to work as MCC by virtua of the stay der

of this Court.

N The applicant s ground for regularizatio
is that under Rule 2087(3) of the Indian Railway
Fastablishment Manual the respondents should have
regularised him against 25%% quots of the wvacan:-ies

reserved for departmental promotion. The grisvance

+
A

of the learned counsel for the applicant 1s the
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il
thisz rule has been totally ignored and was pever

rule h e

implemented. The application of thi

%

ralsed by the learned counsel, I will extract the

same as under -

Casual labour engaged in work charged
establishment of certain department whe
get promoted to semi-skilled, skilled and
nighly skilled categories due

non-avallability of regular departs
candidates and continue to work as c-a
employeeas for & long period :
stiraightaway ne  absorbed in regula
vacancies in skilled grades provided they

3

have passed the requisite trade test C
the extent of 25% of the vacancie

erved for departmental promotion fron
unskilled and semi-skilled categor

e orders also apply to the ;
vours who are recruited directly
categories  in Wo K Chat
ablishment after qualifying i
trade test".

o N E ; TPONE N o e N
i, The learned counsel say

s that
sentence of  this rule would apply to the
because he was directly recruited as SOM and w
there for some time. In support of his LR
nat there was a PNM meeting

which recognised the injustice done to P&

the applicant and directed relief to DEr 50
arisation who have put in adhoc =e

el Vaars, The learned cou

the following decisions - Ram Kumar and others

Union of India & others, 1996 (1) SLJ 11¢ Raght

Nath Dubey v-. Union of India, 1996 (1) AT

Shiv _Kumar Sharma & others V-, General Manager,

296: B.R.Rahi & others V=. Union of India,

(1) ATT 67; Gopal Singh & another V-. Union of

India through Secetary, Ministry of Posts & another,

1980 (2) ATJ 63; V.K.Damodaran V:. The

e b b S S SR



Pension Disbursing Officer, Kottayam & others, 9o

(20 SLTCCATY 1595 and Neelam Gopal Mohan Vii .
G.M.. Western Railway, (1987) 7 ATC 264,

fesdd

9, The gist of the argument of earned

counsel for the applicant is that the gctual
zervices rendered by the applicant as MCC can rot be
lgnored, The respondents have not taken & 1 eas
stand as to why they have not considered the
applicant s case under the 25% oquota. It

unethical on their part to extract the services

3

Class~II1 MCC but pay him the wages as a Khala:d

5.
£

It is only after 1991 that payments were made Lo Sim

as MCC. The learned counsel referred to the

the subject of adhoc arrangements which ata
that normally only the empanelled @mployeéf Sl d
be appointed against selection post but i
where no empanelled employee is available and
becomgyinevitable to make local arrangements s
arrangement should be a short term arrangement
exceeding three months., For periods exceeding thi e
months, the specific sanction of the CPO shoul
obtained, The seniority of persons who are alig
for such an arrangement should be strictly resps
and such arrangement s

be brought to the |

o7 the Genersal Manager by the CPO.

\E w | O N, | . e e B o e o $a oy PA e e e e b i
13, (RIES vigetit Ne counsal foi the responce

+

contested each and every contention of the applicant

and made the following submissions - He stated that
there waes no case made out in the pleadings that the

4
i

promotee guota has not been exhausted What iz n
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. in the pleadings cannot be raised at a a later ztage
at the time of argument. Referring to Annexure-a-3
Shri Mahendru submits that this letter was only
recommendation and has no evidentiary wvalue

decide. b wiie submitted that it was only by the

order of July 21, 1992 that the applicant was taker

i
o
5
ot

back as a Khalasi. His permanent post was
Khalasi. Any promotion to MCC is governed by stiict
tules and any promotion dehor= the rules cann
aoognised. He clted the following decisio

Claim

i3

Hon ble Supreme Court in support of hi
the adhoc service, however long it may be, car
confer any right to promotion or regularisation 5

ilgher grade - E,Ramakrishan & others V3. State o

R S R R R 8 R, S .2 0.2 = TR R A .

-

Kerala & others. 1997(1)ATJ 131 and Sreedam Lhandra

B b kL

Ghosh V:. The State of Assam Fog P 3 ) AT e S,

The next point made by the learned counsel

for the respondents is that this 25% qguota i:

£3 N s o]

tilled only from amongst regular rallway servant

!

y v T | | P T | e o G A % o 4o b e e - 4 -, P ey 1 ”
N i 2 % 3 SO 2 SN T N Jabour . The x:u,lpl LGant Was not a Fedules

rallway servant till 1991,

12, The basic issues arising in this casze

(i) was the reversion from MCC to the post
Khalasi unjustified? (i3i) what is the impact of the
service of the applicant for the last 18
working as  adhoc MCC?  and (1ii) the respond
have passed an  orde; i 21.4.1997 seeking
regularisze the applicant asz Khalasl Group D &t

holding the el o

1ing. This 15 annexed

Annexure~IA to MA 1299/97.  Is this justified?
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The impugned Annexure-IA (M.A.No.,1299/97)

states that there was a supplementary screening from

.

P1.12.1996 to 13.12.199¢ in respect of 34 laft St
casual labourers and after screening their rnames
have been interpolated in the revised panel i:syed
on 28.2.1997, The applicant s name find place at
serial no.18 G this list, The applicant

designation was stated to be MCC, His date of

initial appointment was 14.11,1980 in the genaral
category. He was engaged by the IOW MTP Delhi. (SE2
was declared fit as a Khalasi, It is noted that the
entry of putting him in grade Rs.950-1500 for adhoc

service is to be made in his service registe 5

attested,

Jedhi, The first gquestion is whether
applicant was initially recrulted as MCL
accordance with the recruitment rules. The general

principle is that 75% of the vacancies i

categories of Office Clerk, Typist, Commercis
Clerk, and Accounts Clerk are filled by dire:
recruitment through Railway Service commission.
minimum educational qualification is Matriculatic
or 1ts equivalent with S0% markz in aggregate.,
rest of the vacancies are filled from suitahble
Clasz-IV staff and Class-IIT staff of lower grace
With regard to Office Clerks, the vacancies are

be filled by way of 2/3rd from direct recrul tnenl

-~

and 1/3rd by selection of tf

specified Group D =ztaf
It i3, therefore, clear that the initial appointment

of the applicant as MCC or SOM is= athoc, local stor
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B In the above background certain other

issues arise - (i) why did not the respondents

consider the applicant under Rule 2007(3)ibid? Is
1t their case that for the last several vyears neo
recruitment has been made to the post of MCC? 1)

IT the applicant was initially engaged as & caszial
labour Khalasi and paid as such according to the
respondents from 1981 onwards till 1991 how iz it
that they found appropriate to confirm him only in
1887. All other persons in the list at Annexure-IA
are Group D7, namely,  Gangman or Mate, which

eguivalent to -a Khalasi grade. It is onhly the

applicant who was admittedly taken as MCC,

16. The factual position is

/
<
ay

>
s

-
¢
&

the date of recruitment, namely, 14.10.1980 he was
appointed as SOM unqualified. His casual labe
card shows that he was o] appointed.
Annexure~TA shows that he was first appointed a:z MO(
from 1981. From 1983 till 1991 he was designated
and paid as a Khalasi, but was made to wWork @s MO

Till 1983 he worked as MCC and from 1993 onwards he

continued to work as such under this Court s arde:

17, A discussed above, appointment

accordance with rules is a condition precedent to
count seniority. Temporary, adhoc, and fortultous
appointments are not appointments in accordance wiih
rules and such temporary service cannot be counted
towards seniority. In K.C.Joshi V. Union o

India, (1992) Suppl.(1) SCC 272 it was held that

o= ) S sl IR eI Sl L LS o
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sepiority is

o
-

appointment 1

with the rules. The

considered to be fortuitou

Court s decisions 1in
Singh, 19%2(2)
Maharashtara,

this

S 25

0

1587

(1ISLT 1

case are Lo

an applicant having been r

post, ly skilled,

categories, From 1983 till

halasi and paid

recrultment was not in acco

Group € elther as SOM or

pravious

skilled,

as

See Hon

By

47,
ecruited fo
OF

he

1981 Wt

a Khalas
rdance with

MCC his

service

o
f

i

b

Union of India V<.
and Dr.Kishore vs.
The bhasic

repeat that this was no

t

/b'Z—-—

be counted Trom the date on

Which

to be made to the post in accordancs

shoul d e

le

e

fri

Fendering

SuUpr eme
Mohinder

State of

facts 1

rule

of

service cannot count for any reckoning. Althoug
claims to have worked for a large number of &
there is no order granting him temporary stetus
Group Evan in Group D the recrultment
confirmation has to precede & screening test, ]
is an averment Lthat the applicant was dec]
temporary status in Group D from 1.1.1884,

point railsed hy  the leairned counsel for

resnpondents 1z how can the applicant be consid

for promotion even in

holds & permanent post in

relied on by  him dated

becuause he was not "direct

categoriss  in

qualifying irr the trade

unfortunate case

benefit #ither in Group C

i om the rules t

clear

the promolee

T%.8. 19986
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engagement of szkilled artisans no casual appointment
in Group € is permissible as laid down in Paras
2081 to 2087 of the Indian Railway Establishment
Manual, 1989 edition. Howeveir, the fact remain:
casual or unapproved clerks were appointed as in the
case of the applicant due to non-availability of
approved hands through Rallway Recruitment Board. A
court cannot perpetuate a wrong committed by the
respondents, It appears to me that this was a Ccazs
of apparent injustice to the applicant. He  wa
engaged as MCC  and not paid the basic of MCC Lil]

1991 and from then onwards till date elther on tis

3

own account or because of this Court s stay ord
is continuing as MCC. The law 1s now settled the
he cannot be directly recruited to the cadre of MUl
dehors the rules. A casual pilcking up is entirel
fortuitous and no claim for any benefit can be mede
The law i3 veiry clear that unless he holds a regulcs
post or he 1s shown as earmarked to a regular

he cannct be considered for the next promoticr
Group C because his entire service 1z stop geo
local, adhoec., fortuitous, and dehors the ruls
Thie is an unfortunate case where the applicant
beer taken up the garden path for 1% long vyears
suddenly shown his place by reverting him back
Group D . It is true that he has been drawing
sglary as Group C from 1891 but that 13z
consolation to him. The only relief that can be
considered in this case is for the respondents
search whether there was any vacancy in  Groug
prior to 1997 ageinst which the applicant could have

~been considered for absorption after & screening




test, The respondents can conduct this

exercise and 1f permissible can show him against a

Ve

regular vacancy on an earlier date so that i

4

eligibility for promotion against the promotee quot
of 'Z25% to Group C can fructify and get canallzed
soon.  Under the Rail lway Board s lettar

No.E(NGITI/9?7/RC~3/4 dated 9.4.1997 R.B.E.No.53/27

Pt

the Board have decided that regularisation of casuas
labourers working in Group C may be done by giving

them a chance to appear in examinations conducted

the RRBR or the rallways for posts as per thel

sultability and qualification without any age bvar.
o This age relaxation i3 complete and absolute. The
applicant may avall of this benefit in any future
chance. Since the applicant has worked as MCC till
date, notwithstanding his reversion to Group D he
shall avail of this benefit of age relaxation and
appear in any examination for Group C to which §e#

is qualified as per rules.

18. If there was any recruitment for Group
earlier, the applicant could have questionad th
same Tor non-inclusion of his name but he also  did
not agitate this matter till he was reverted to =&
Group D post. In view of the settled law on the
supject, although continuing a person in adhoc f
an indefinitely long period is against the policy of
the respondents themselves, this Court cannot come
to the rescue of the applicant. This 1s an instance

where it would be appropriate to advise respondent

LY
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no. 1 to put a stop to such casual picking of persons
to a Group C post when the intention was to make
him only & Khalasi and taking work out of him fo
long vyears which 13 contrary to all the rules on the
subject laid down by the Raillway administratio

With these observations, the 0.A. is dismissed, Mo

(N. Sahu) R L
Member (Admnyv )




