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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEY DEILHI.

il

Regn, No§s ¢ Date of decision: 4,12,1992
1, CA-1881/92
5, 0A-1882/92,and
1, 0A-1909/92
1, or, A.K. Kapoor & Anr, v.e. ) Applicants
?‘ E"\r. Pappan, rq. So & Drs. seos
1, or.(Mrs,) Shipra Dutta «...

and Others

Varsus

Union of India & Gthars eees Haspondents
For the Applicants ve.. Shri R, Venkataramani,Advocate
for the Raspondants vees - Shri P,H,Ramchandani,Sr,Counssl
For I.CQNDR. as ey Shri A.Kc Sikri, AdVOCatB
CORAM:

The Hon'ble Mr. P.K. Kartha, Vice Chairman(J}

The Hon'ble Mr. B.N. Dhoundiyal, Administrative Member

1. To be referred to the Reporters or not? tﬁuﬂ

JUDGMENT
(of the Bench delivered by Hon'ble
Shri P.K: Kartha, Vice Chairman(J))

As common nuestions of law have baen raised in
t hess applications, it is proposed to deal with them in
3 common judgement, There are 16 applicants befors us,
who have worked in the I,C.M.R, Centre for Laboratory
Studies in Streptococml Diseases in the Oeoartmant of
Microbiology, Lady Hardinge Medical College, New Delhi,

They have worked for periods ranqging from five years to
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18 ymars, [The applicants have held sevaral posts such

as S5enior Research Cfficer douwn to Safail Kar amchari,

They are aggrisved by the impugnad order dated 18, 6. 92,
whereby the Government of India have dacided to terminate
t heir services pursuant to the dacision to terminate the

Project in which they have worked,

% We havae gone through the records of the case carefully

and have heard the learned counsel for both the partiaess, The

raspondents have contended in the counter-affidavit that the

Indian Council of Medical Ressarch (I.C,M%,) is the
necessary and main party to the dispute because all the
applicant were appointed by the I.C.M, ", for the Project
in quastion. This Tribunal has no jurisdiction over IC™R
ae no notification has bean issued under Saction 14(2) of
the Administrative Tribunals Act, 1985, extending the
jurisdiction of this Tribunal teo the employnss of the
ICMR, However, when the case was heard finally at the
admission stage, Shri A,K, Sikri, Advocate, apo=ared on
behalf of the I,C.M R, and explained the stand of ICMR

in the present litigation,

3. in a3 senseg, Wa arae not starting with a clean slate
in this case, There had heen rounds of litigation in the
Suprema Court in which the Union of India in the Ministry

of Health and Faplly Welfare as well as the ICMR had been
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arrayed as raspondents, The Supreme Court had salso
nagsad several orders in the course of the proceedings
hefora it and immeliately before filing of the present
aoplication before the Tribunal, tha applicants had
filed Urit Petition (Civil) No,4B9/52 in the Suoreme
Court, which was dismissed oy it in limine on 16,7.1992,
The present application was filed in the/Tribunal on
21,7,1992, The applicants have mentioned this fact in
thair application, but have contended that the issuss
r-ised in the present anplication are not the same as
they had raised in the Supreme Coirt, As ajalinst this,
the Unipn of lndia, in their counter-affidavit as well
as tha learned counssel for the 1.C.M.',, have vehamently
argued that the present application is not maintainable

and that it is barred by the doctrine of res judicata

or constructive res judicsta,

4, Another preliminary objection raised by the Union
of India is that the applicants are not employees of time
Novernmant and had baen appointed hy the I.C.M.R., I.C,M A,
not being amenable to the jurisdiction of this Tribunal,
the applicants cannot sesk any relief by filinq the prosent
anplicatieon, Shri A.K, Sikri, thae learned counsel for the
1.C.M,%,, houever, refuted this contention and has taken

the stand that the applicants would npot be trested as the
V
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gmploysas of the I.C.M.Rf

5. On careful consideration of the rival contentinns,

we ars of the opinion that the doctrinz of res judicata

or constructive res judicata will not be applicable to

the instant case, The issues adjudicate? by the Supr ems
Court rolated to the winding up of the nrojeC£, leading to

t armnination of the services of the applicants, The issus
whet her thae surplus employses are the liahility of the
Government of India or the I.C,M.R, was not agitated earlier,
What is really in issue before us is how to deal with the
employses who have uworked in connection with the project
which has bsan wound up by the Government of India, thereby
rendering them surplus, In other words, the grievance
ventilated in the present application relates to ths post-

t armination issues which waere not brought into focus in the
litigation bafore tha Supreme Court./ In this viesw of the
mat ter, tha Tribunal had passed an interim order on 22,7,92,
directing the respondents not to terminate the services of
the applicants, The interim order has heen continuasd there-
after till the case wuas finally heard on 25,11,1992 and
orders resarved on the main apnlication, OJuring the hearing
of the case, the learned counsel for hoth the partisass
mantion=d before us that the anplicants have not baen

naid their salary from July, 1992 onuards,
e we havae carefully gone through the racords of the
cace and Yave consgidarad the rival contentions, Je have

*
also consid=red the nlethora of case law cited before us

fase law ralied upon by the lsarned counsel for Applicant s:
aI% 1961 SC 1457 1985 (3) SLR 1383 1987 (1) SCC 5; 19e0(4)
SCC 1623 1991 Suppl.(1) SCC 6703 1978 (3) SCC 119: 1981(2)
SCC 263: 1277 (3) SCC 5923 1980 (4) sSCC 1; 1970 (2, 3CC 248;
1999 (3} SCC 2233 1991 (1) SCC 212; 1981 (1) SCC 568;
1979 (1) sCC 572; 1986 (2) SCC 579: 1992 (6) IT 259,
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by both the parties,

Te In order to appreciate the issues involved, us
may briefly refer to the facts of tha case and the
history of the litigatien in the Supreme Court,

f, The applicanés are working in the NDepartmant of
wijcrohiology, Lady Hardinge Mmedical College, Neu Delhi
in a project sponsoresd by the ICMR, The National
Streptococal Dissases Reference Laboratory (SORI) was
estahlished in the Department of Microbiology of the
said Collsge in 1974, In 1984, tha 1.,C.M 2, recognised
509l as an advanced Centre for lszboratory studies in
streptococal dissases for a period of five ysars, The
letter of the ICMR dated 16,11, 1999 statss that "As per
he tarms and conditions of the Centre, the Institute is
to absorb the staff and take over the uwork of the Centre”,
a9, The I.C.M.F, established another advancad Centre
for Rgecearch in rehsumatic fever and rheumatic heart
disease in July, 1984, Thus, two UWings of the advanc ad
Contre were sst up, one at Lady Hardinje Medical College
and the other at All India Institute of Medical Sciences
(AIIMS),

1, The applicants filed Writ Petition No, 602/90

(Dr. A.K. Kapoor & bthat:zﬁs. Union of India & Uthers)

oy
1

in the Supreme Court./ its order dated 1,11,1990, the
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supreme Court directed that the Union of India shall

continue to fund this research project until there is
aporopriate review at the end of the financial year
109091 to ascertain whet her this programme should
further be continued and if s0, at what place, UWith
thesa observations, the Supreme Court disposed of, for
the time being, thoAurit petition with liberty to the
applicants to apply ind ependently if they were further
aggrieved,
5. Thereafter, on 20, 11. 1991, the Supreme Court
disposed of a hat ch of writ petitions, including Writ
petition Mo, 602/S0 (Urit Petition No,917/90 and cennected
natters - Or, V.P. Chaturvedi and Others Vs. Union of
India and Others), The Suprems Court observed that
Chest -
#5p far as the projects in the Patel/Institute and the
Lady Hardinge Hospital are concerned, at one stage ue
had observed that the projects may continue upto 1992,
Je find that the said projects are still continuing and
in view of that, we have said that they may be continusd
till they are t erminated on a fresh assassment that such
research is no mora useful and the Health Ministry,. keeping

it s scheme in vied, will considar whether research projects

should be continued in the two jnstitutes as such, or should

& LI

.....7: 'R




he taken over slsewhere to be worked out", Tha Suprems
Court further observed that "Mr, Raju Ramachandran
wanted us to indicate that the liabiligy to fund the
1.C.M R, would come to an end hy March, 1992 and unlass
Union of India in the Ministry of Health sanctions funds
hy earmarking them for the particular purpose to ne
routed through I.C.M."., it may be difficult for the
IC"R to keep on Punding, e have taken notice of this
submission™,

12, In compliance uith the directions of the Suoreme
Court, an Exuert.Committae was constituted to assess the
rasearch work done for the oroject by the Institute of
Lady Hardinge Medical College, The Expert Committee which
met on 20,1,1992, made the follouwing recomnendations:-

"In view of the important service that this
Laboratory has been providing, the Committee
recomnrands that it should be continued at LHMC,

New Delhi with the objectives stated above,

As the ICMR has alrsady funded this referencs
Laboratory for 18 ymears and research objectives
having bgen achieved, the Committes sujgasts that

it should be taken over by the LHMC/Government of

India u;e.f'. 1,4,1892. "
13, Theraeafter, on a consideration of the report of the

Expert Committee and the views of the Directorate Seneral
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of Health Services and the Director Gensral, ICMR, the
Government of India, Yy thlair letter dated 5/9,6,1992,
intimated the ICYR that the nrojects in oguestion may be
terminataed with immediatae aF%ect. It ics stated in para,?

of the said letter as followst-

"Taking into considaration the viaus
expressed by the ICMR that the research chjec-
tives of both the Centres have besen achieved,
and that of the Dirsctorate Senaral of Health
Services that these are not productive units
and they are, therefore, not expcected to under-
take production for supply of rse.agents, it has
bsen decided that the said two projects may be

terminated with immediate affect",

14, With regard to the payment of salary, stc., the

Aforesald letter stated 3s follouws:-

"Payment of salaries, stc.,, to the st aft/

v

officers engaged uniar these projects may bs
nade in accordance with the terms and conditions
of their appointment and action taken razport sent

to this Ministry at a very esarly data",
15, The impugyned order dated 18,6, 1952 was passed
thereafter by the ICYR conveying the dscision of the
Government to terminate the project with immnediate effect,
The applicants challenged this in Writ Petition No,4B89/87?

in the Supreme Court which was dismissad in limine,

o
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16, On a perusal of the racords placed before us, ue
are of the opinion that the applicants who had worked in
the project, were the employses of the Laldy Hardinge
Medical College, The respondents had-ralied upon the
lanquage used in the off ars of anpointment issued to the
apalicants in which the refaerence has nren made to the
project in quastion and the ICM in various clauses, For
instanca, it has baeen stipulated in clause (iii) that the
Council reserves the right to terminate the services of

t he emnloyees, In C}ause (iv), it has been stated that
henefits of the Council's Contributory Provident Fund are
allouwad subject to rules in force., Clause (ix) statsas
that the saervice rendered outéide the Council will not
count for the purpise of leave, stc, Clause (xi) states
that the employee will not be permitted to apply for
appointment slsewhere before completing one-year service

under the Council, Clause (xii) states, inter alia, that

anonropriate permission of the Council is to he obtainad

for publication of the papers, etc, Tha offer of &paoint-
ment has been signed by the Professor of Microbiology and
O0fficer in-charge, ICMR/WHD Straptococal Dissmasas Raf erance
Laboratory, Microhiology Department, Lady Hardinge Medical
Hospital, New Dglhi, Shri A.K, Sikri, apnearing for the

ICMt, however, contended that according to the tarms and

Q
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conditions of the grant made to the project concerned,
"t he staff employsd on the ressarch scheme will not be
treated as employees of tha Council and the daeployment
of =uch staff at the time of completion or tarmination
of the project, will not be the concsrn/responsibility
of the Council, They will be subjected to the administra-
tive control of the institution and will be appointed
nenerally in accordance uwith the normal ra=cruitment
rules and procedures of the Institute,

17. With regard to the ICMR Cantras of Advanced
Regsearch, the ICMR has stipulated that the financial
assistance would bs givaen subject to certasin contitions,
including tne following:t-

(i) The host institution must undertake to
provide the necessiry basic facilities for
carrying out medical research for a neriod
of at l=ast five years, The host instituy-
tions are expectad tec take over the Centras
from the Council after the stipulated ssriod
when the Council sunport has been withdrauwn,

(ii) The Head of the Centrse of Advanced Research
may - appoint Research Associates, Sanior
Research Fellous and Junior Research fFellous
provided they fulfil the qualifications and

experience prescribed by the Council for

d_/'
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equivalent scientific staff, They would

also be paid stipened as permissible under

the rules of the Council, Their annointment

would be done in accordance with the rules

of the institutions where the Centras are

located., They uculd not be treated as the

Council's employees,
18, It would, thue, be sesen that ~he applicants who
have worked in the ICIR Project at the Lady Hardinge
Medical College, were not the employees of the ICYR and
they were the employeess of the Lady Hardinge Medical
College,
19, As the Sunreme Court has, hy its order Aated
16,7.,1992, dismissed the Urit Petition No,489/92 in which
the annlicants had challenged the winding upo of the Projact
in suestion, We are bound by the said decision, The only
further quastion that remains to be adjudicated is as to
what would be the legal status of ths applicants who have
workad under the Project for periods ranging from five
years to 18 years,
20, The Exoert Committee constituted for the purncss of
ass8seing the work done by the Project in which the appli-
cants had workaed, has Categorically stated that "the

nrogress reports of the Raefersnce Laboratery had achieved

Q_/
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its reeearch objectives and hgd_ggpe comnandable
sarvice by providing re-agents to their Laboratory and
holding training aorogrammes™( emphasis added ). The
~uestion before us is whether the applicants who have
done such a commeniable service, can he given‘marching
orders on the 6losing down of the Project, In a catepa
of decisions, the Suprleme Court has stated that oersons
who have worked for long periods in casual or ad hoc
servicae, should be regularised in suitable posts commen-
surate with the qualifications and experisnce of the persons
concernad, In the instant case, the learnsd counsel for
the annlicants furnished a list of institutions where

t he apnlicants could be adjusted, Apart from the Lady
Hardinge Medicél College, uhich was the Centre of the
Project in question, ths other bodies which have baen
mentioned are, ICM, AIIMS, Institute of Pathology,
Cytology Research Centre, Malaria Research Centras, the
Mational Institute of Communicable Diseases, Depértmant
of 8ip-Technology, Patel Chegt Institute, C,S.1.R,.,
NDefence Research & Davelommenf Institute, National
Instituta of Health & Family Welfare, and Vaccins Institute,
furgaon,

21, In this context, reference may be made to the

1

redepleyment of surplus staff in the Central Civil Sarvices
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ond Posts (Supplementary) Rules, 1989, made by the
President in exercisa of the powers conferred by the
proviso to Article 339 of the Constitution (vide
notification dated 31,3,1989, repfoduced in 1989 (2)

sLJ, Journal Section, pages 22-30), The said rules
anvisage anpointment of surplus employees against
vacancies in Central Civil Services, The scheme apolies
to caseaes uf aholition or winding up of an organisation of
the Central Government, Every emnloyee rend=zred surplus
has to be transferred to the Surplus Staff Establishment
snd he will be entitled to continue to receive pay and
allowances in his presvious scale till he is relisvad
gither to join anot“er oost or retiremznt, resignation,
etc,, Whichever is esarlisr, The guestion of termination
of the sarvices of a surplus employee arises only when

he uilfully fails to join the post offered to him by way
of alternative placement, The scheme anvisages that, as
far as possible, a surplus empnloyee shall, subiect to his
suitability, be redeployed in a post carrying a nay-scale
matching his current nay,.

272, The lsarned counssl for the respondants submitted
that in case the applicants before us are to ba treated
zs surplus staff, it may have far-reaching implications
as similar esmployeas who have uworked in projects which

have been wound up, Would clajm similar benefits, As
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against this, the learned counsel for the applicants
stated that the applicants have worked for long oericds
in the nroject aﬁd had the legitimate exoactation of
heing absorbed in suitable posts commensurate with

their nualifications and expérience and in the svent of
winding up of the projsct, it is the resoonsibility of
the Governmaent of India to treat them as surplus staff
for redeployment elsswhere,

"3, There is a'ﬂumdn element involved in the instant
casa, |he applicants have become over-agaed for any other
Sovernment job and it will cause great hardship to them
in case they are not given the alternative placement in
anpnronriate posts in the Central Governmant undar the
existing scheme “or deployment of surplus staff, or in
accordance uwith any appropriate scheme to he areparsd by
the Union of India, Till this is done, ve order and
direct that the aoplicants should be paid the nay and
allowances from 1st ngy, 1992 onwards by the Ministry
of Health & Family Welfare, The iearned counsel for the
anplicants stated that the applicants have continued to
work in the Centre &t the Lady Hardinje Medical Collage
pursuant to the interim order passed hy the Tribunal, The
learnad counsel for the resoondants also stated that the

respondents have complied with the interim order passaed
S~
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hy us,
24, The application is disposed of on the above

lines at the admission. stage itself, Tnere will be

no order as to costs, | ' N L el K Gane iy -
X [y a Q»M Hbrbw' avdee A P/&w - (\
b ' ] O(/\/\/\/'\’%
9 /‘/ ‘\J["\/'«-'f/“'(;’ 5 o - /,ﬁ‘git"/
(B.N., Dhoundiyal) frn e (PuKe Kartha§
Administrative Mamber Vice=Chairman{Judl,)



