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CORAM:

The Hon'ble Mr. P.K. Kartha, Vice Chairman(J)

The Hon'ble Mr. B.N. Dhoundiyal, Administrative Member

1. To be referred to the Reporters or nof?

JUDGMENT

(of the Bench delivered by Hon'ble
Shri P.K; Kartha, Vice Chairman(J))

As common questions of law have been raised in

these apjslications, it is proposed to deal uith them in

3 common judgement. There are 16 applicants before us,

who hava worked in the I,C,M,R, Centre for Laboratory

Studies in 5treptocooal Diseases in the Oepartment of

•dicrobiology, Lady Hardinge Medical College, New Delhi,

They have worked for periods ranging from five years to
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18 yaars. The applicants ha\/e held seusral posts such

as Senior Research Officer down to Safai Karamchari,

They are aggrieved by the impugned order dated 16.5.92,

whereby the Government of India have decided to terminate

their services pursuant to the decision to terminate the

Project in which they have worked,

2^ Ue have gone through the records of the case carefully

and have heard the learned counsel for both the parties. The

respondents have contended in the count er-af^id avit that the

Indian Council of Radical Research (1,0,^.R,) is the

necessary and main oarty to the dispute because all the

applicant were appointed by the I.C, l*),R, for the Project

in question. This Tribunal has no jurisdiction over ICfIR

as no notification has bean issued under Section 14(?) of

the Administrative Tribunals Act, 1985, extending the

jurisdiction of this Tribunal to the employees of the

IC!*1R. However, whan the case was heard finally at the

admission stage, Shri A, K, Sikri, Advocate, appeared on

behalf of the I.C.M.R, and explained the stand of 1CP1R

in the present litigation,

3. In a sense, wg are not starting with a clean slate

in this case. There had been rounds of litigation in the

Suoreme Court in which the Union of India in the Ministry

of Health and Family Uelf are as well as the I CUR had been

cw
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arrayed as respondents. The Suoreme Court had also

oassed several orders in the course of the proceadinqs

before it and immediately befora filing of the present

aoplication before the Tribunal, the applicants had

filed Writ Petition (Civil) No.489/92 in the Suoreme

Court, which was dismissed oy it in limine on 16.7. 1992.

The present application was filed in the Tribunal on

21.7. 1992. The applicants have mentioned this fact in

their aoplication, but have contended that the issues

r^-ised in the present aoplication are not the same as

they had raised in the Supreme Coirt, As aqainst this,

the Union of India, in their counter-affid avit as wall

as the learned counsel for the I. C. 1*1. , have vehemently

argued that the oresent application is not maintainable

and that it is barred by the doctrine of res judicata

or constructive res judicat.a.

4, Another preliminary objection raised by the Union

o'' India is that the applicants are not emoloyees of tihe

Governmant and had been aooointed by the I.C,!*1,R. I.C.fl.R,

not being amenable to the jurisdiction of this Tribunal,

the applicants cannot seek any relief by filing the orosent

aoplication, Shri A. K. Sikri, the learned counsel for the

I.C.M.G,, however, refuted this contention and has taken

the stand that the applicants would not be treated as the

••...4..,
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employeas of the I.C.M.R.

On careful consideration of the rival contentions*

ue are of the opinion that the doctrine o^^ 'iudicata

or constructive res iudicata uill not be applicable to

the instant case. The issues adjudicated by the Suoreme

Court related to the uinding up of the nroject, leading to

temination of the services of the applicants, The issue

whether the surplus employees are the liability of the

Government of India or the I,C,i*i,R» was not agitated earlier,

Uhat is really in issue before us is hou to deal uith the

emoloyoes uho have uorked in connection with the project

uhich has been wound up by the Government of India* thereby

rendering them surplus. In other words* the grievance

ventilated in the oresent aoplication relates to the post-

tarmination issues which ware not brought into focus in the

litigation before the Suoreme Court, In this view of the

matter, the Tribunal had passed an interim order on 72,7,92*

directing the respondents not to terminate the services of

the applicants. The interim order has been continued there

after till the case was finally heard on 25,11,1992 and

orders reserved on the main aonlication. During the hearing

of the Case* the learned counsel for both the partias

mantionad before us that the aoplicants have not been

naid their salary from Duly, 1992 onwards,

6, uie have carefully gone through the racords o'' the

Case and have considered the rival contentions. We have

also considered the plethora of case law cited before us

Case lau^ralied upon by the learned counsel for Aoplicantsj
Alb 1961 SC 1457; 1985 (3) SIR 138; 1987 (l) SCC 5; 1980(4)
see 152; 1991 SuDpl.(l) SCC 6n0; 1978 (3) SCC 119: 1981(2)
SCC 263: 1977 (s) SCC 592; 1980 (4) SCC 1; 1970 (2) SCC 248;
1990 (3) SCC 223; 1991 (l) SCC 212; 1981 (l) SCC 568:
1979 (1 ) SCC 372; 198 6 (2) SCC 579; 1992 ( 6) DT 259,
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by both ths parties#

In order to aPoreciate the issues involved, ue

may briefly refer to the facts of the case and the

history of the litigation in the Suoreme Court,

p. The applicants are uorking in the Deoartmant of

nicrohiology, Lady Hardinqe Medical College, New Oelhi

in a project sponsored by the IC!*W. The National

Streptococal Oiseases Reference Laboratory (SORl) uas

established in the Qepartmsnt of Microbiology of the

said College in 1974. In 1984, the I.C.M.R. recognised

SORL as an advanceJ Cantre for laboratory studies in

streptococal diseases for a oeriod of five years. The

letter of the ICMR dated 16.11.1999 states that "As per

the terms and conditions of the Centre, the Institute is

to absorb the staff --tfid take over the uork of the Centre".

The I.e. M.R, established another advanced Centre

for Research in reheumatic fever and rheumatic heart

disease in 3uly, 1984, Thus, two Uinqs of the advanced

Centre uere set up, one at Lady Hardinqe Medical College

and the other at All India Institute of Medical Sciences

(AIIMS).

n. The aoplicants filed Urit Petition No, 60 2/90

(Or. A. K. Kapoor 4 Ltheis ''s. Union of India 4 Others)
6^

in the Supreme Court.£_its order dated 1.11.1990, the

♦ • • • • • f
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. j X. u_f 4- hn LJfiicn of India shall
SuDrwna Court directed that the

continue to fund this research project until there ie
appropriate r.uieu at the end of the financial year
1090.91 to aecertain uhether this orogranee should
further he continued and if so. at uhet olace. Uith
these observations, the Suore-se Court disposed of, for
the ties being, the urit petition uith liberty to tn.
applicants to apply independently if they uere further
aggriev/ad,

11. Thereafter, on JO.H.lWl, the Supreme Court
disposed of a batch of urit petitions, including Urit
Petition NO, 602/90 (Orlt Petition No.917/90 and connected
matters - Or. 9.P. Chnturvedi and Others 'is. Union of
India and Others). The Supreme Court observed that

Chest

•so far as the projects in the Patel/.Ihstitute end the
Lady Hardinge Hospital are concerned, at one stage ue

j j. u 4. 1-Kie orn-^scta may continue upto 1992.had observed that the pro3 0cts may

find that the .aid orojects are still continuing and

in vieu of that, u. have said that they may be continual
till they are tarminatad on a fresh aas.ssm«rt that «ich
cesaarch ie no more useful ano the Health hinietr,.. k-ping
its scheme Ih vi-u, -lU cpnsidar uhether re.eerch projects
should be continued in the tuo institutes as such, or should

.7
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h0 taken o'/er elsewhere to be worked out". The Sunreme

Court further observed that "Mr. Raju Ramachandran

wanted us to indicate that the liabilityr to fund the

I.C.rn.R, would coma to an end by inarch, 1992 and unless

Union of India in the !*linistry of Health sanctions funds

by earmarking them for the particular purpose to be

routed through I.C,1*1,9, , it may be difficult for the

IC"R to keeo on funding, 'Jg have taken notice of this

submi ssion",

12. In compliance with the directions of the Suorema

Court, an Exoert Committee was constituted to assess the

research work done for the oroject by the Institute of

Lady Hardinge f^ledical College, The Expert Committee which

met on 20, 1. 1992, made the following recomriendations:-

"In view of the important service that this

^ Laboratory has been providing, the Committee

recomnends that it should be continued at LHi*lC,

(Mew Delhi with the objectives stated above.

As the ICW has already funded this reference

Laboratory for 18 years and research objectives

having been achieved, the Committee suggests that

it should be taken over by the LHilC/Gov ernment of

India w, e,f, 1,4, 1992. "

13. Thereafter, on a consideration of the report of the

c-xpart Committee and the views of the Directorate General

a
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of Health Serv/icas and the Director General, IC(*R, the

Governrnent of India, by their letter dated 5/9. 6, 1992,

intimated the ICi'lR that the oroiects in Question may be

terminated uith immediate affect. It is stated in para, 2

of the Said letter as follow s:-

"T aking into consideration the uiaus

expressed by the ICP1R that the research obieo-

tives of both the Centres have bean achieved,

and that of the Directorate General of Health

Services that these are not productive units

and they are, therefore, not expected to under

take production for supply of re-agents, it has

been decided that the said two projects may be

terminated with immediate effect".

14, Uith regard to the payment of salary, etc., the

aforesaid letter stated as follows:-

"Paynant of salaries, etc., to the staff/

officers engaged under these projects may be

made in accordance uith the terms and conditions

of their appointment and action taken report sent

to this 'Ministry at a very early date",

15. The impugned order dated IB. 6, 1992 was passed

thereafter by the ICrTi conveying the decision of the

Government to terminate the project uith immediate effect.

The applic.aots challenged this in Urit Petition No,489/92

in the Supreme Court which was dismissed in limine,

o
f
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16, On a perusal of the racords placed before us, ue

are of the opinion chat the applicants uho had worked in

the project, were the employees of the Lady Hardinqe

Medical College, The respondents had relied upon the

language used in the offers of aopointment issued to the

apolicants in which the reference has been made to the

oroject in question and the IC'ff? in various clauses. For

instance, it has been stipulated in clause (iii) that the

Council reserves the right to terminate the services of

the emoloyees. In Clause (iv), it has been stated that

benefits of the Council's Contributory Provident Fund are

allowed subject to rules in force. Clause (ix) states

that the service rendered outside the Council will not

count for the purpose cf leave, etc. Clause (xi) states

that the employee will not be permitted to apply for

appointment elsewhere before completing one-year service

under the Council, Clause (xii) states, inter alia, that

aooropriate permission of the Council is to be obtained

for Dublication of the papers, etc. The offer of appoint

ment has been signed by the Professor of Microbiology and

Officer in-charge, ICMR/UHO Straptococal Diseasas fleferance

Laboratory, Microbiology Oeoartment, Lady Harding a Medical

Hospital, New Delhi. Shri A, K, Sikri, appearing for the

ICMR, however, contended that according to the terms and
Q,
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conditions of tha grant made to tha project concernad,

"the staff employed on the resaarch schema uill not be

treated as employses of tha Council and tha deployment

of such staff at tha time of completion or termination

of the project, will not be the concern/responsibility

of the Council, They will be subjectad to the administra-

ti\/e control of the institution and uill be appointed

generally in accordance with the normal racruitment

rules and procedures of the Institute,

17, Uith regard to the ICflR Centres of Advanced

Research, the ICriR has stipulated that tha financial

assistance would be given subject to cert dn conditions,

including tne fallowing

(i) The host institution must undertake to

provide tha necessary basic facilities for

Carrying out medical research for a period

of at least five years. The host institu

tions are expected to take over the Centres

from tha Council after the stipulated period

when the Council suoport has been withdrawn,

^ii) The Head of the Centre of Advanced Research

^ may appodnt Research Associates, Senior

Research Fellows, and Junior Research Fellows

provided they fulfil the qualifications and

experience prescribed by the Council for
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equivalent scientific staff. They would

also be paid stipened as Darmissible under

the rules of the Council. Their anpointmsnt

would be done in accordance with the rules

of the institutions where the Centres are

located. They would not be treated as the

Council's employees,

18. It would, thus* be seen that the applicants who

have worked in the ICriR Project at the Lady Hardinge

s'ledical College, were not the employees of the IC'IR and

^ they were the employees of the Lady Hardinge fledical

Coll eg e.

19. As the Suoreme Court has, by its order dated

16.7. 1992, dismissed the Urit Petition No.489/92 in which

the applicants had challenged the winding uo of the Proiect

in nuestion, we are bound by the said decision. The only

further question that remains to be adjudicated is as to

what Would be the legal status of the applicants who have

worked under the Project for periods ranging from five

years to 18 years,

20. The Cxoert Committee constituted for the ouroosa of

assessing the work done by the Project in which the appli

cants had worked, has categorically stated that "the

orogress reports of the FJefer-anca Laboratory had achieved
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its rasaarch objactives and had dpna commendable

a^rvice by providing re-agents to their Laboratory and

holding training proqrammes''( emohasi s added), Tha

-uestion before us is uhether the applicants who have

dona such a commendable service, can be given marching

orders on the closing down of the Project. In a catena

of decisions, the SuprWme Court has stated that oersons

uho have worked for long oeriods in casual or a^ hojc

service, should be regularised in suitable oosts commen

surate with the qualifications and exosrienca of the parsons

concerned. In the instant case, the learned counsel for

the aoplicants furnished a list of institutions where

the apolicants could be adjusted. Apart from the Lady

Hardinqe Pledical College, which was the Centre of the

Project in question, the other bodies which have bean

mentioned are, ICW, AlIMS, Institute of Pathology,

Cytology Research Centre, Malaria Research Centre, the

National Institute of Communicable Diseases, Oepartmant

of Bio-Technology, Patel Chest Institute, C. S»I«R»,

Defence Research & Oevelooment Institute, National

Institute of Health & Family Uelfare, and Vaccine Institute,

Gurgaon.

?1, In this context, reference may be made to the

redeployment of surplus staff in the Central Civil Services

V
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and Posts (Supplemantary) Rules, 19B9, made by the

President in exercise of the pouars conferred by the

prowiso to Article 309 of the uonstitution

notification dated 31.3. 1989, reproduced in 1989 (2)

SLO, Oournal Section, pages 22-30), The said rules

anwisage aopointment of surplus employees against

vacancies in C^tral Civil Services. The scheme applies

to cases of abolition or uinding up of an organisation of

the Central Government. Every emoloyee rendered surplus

has to be transferred to the Surplus Staff Establishment

^nd he will be entitled to continue to receive oay and

allowances in his previous scale till he is relieved

either to join another oost or retirement, resignation,

etc., whichever is earlier. The question of termination

of the services of a surplus employee arises only when

he wilfully fails to join the post offered to him by way

of alternative placement. The scheme envisages that, as

far as possible, a surplus employee shall, subject to his

suitability, be redeployed in a post carrying a pay-scale

matching his current pay.

??, The laarned counsel for the respondents submitted

that in case the applicants before us are to be treated

as surplus staff, it may have far-reaching imolications

as similar Bmployeas who have worked in projects which

have been wound up, would claim similar benefits. As

Y
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against thist the learned counsel for the applicants

stated that the applicants have worked for long oeriods

in the project and had the legitimate expectation of

heing absorbed in suitable posts commensurate with

their oualifications and experience and in the event of

winding up of the oroject, it is the resoonsibility of

the Government of India to treat them as surplus staff

for redeployment elsewhere,

?3, There is a ^uman element involved in the instant

case. The applicants have become over-aged for any other

Government job and it will cause great hardship to them

in case they are not given the alternative placement in

appropriate posts in the Central Government under the

existing scheme "or deployment of surolus staff, or in

accordance with any appropriate scheme to be prepared by

the Union of India, Till this is done, we order and

direct that the applicants should be oaid the pay and

allow winces from 1st July, 1992 onwards by the f*linistry

of Health i Family Welfare, The learned counsel for the

applicants stated that the applicants have continued to

work in the Centre at uhe Lady Hardinge 'ledical College

pursuant to the interim order oassed by the Tribunal. The

learned counsel for the resoondents also stated that the

resDondents have comoliedl with the interim order passed
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by us,

74, The application is disposed of on the abous

lines at the admission, stag e itself, Tnsre will be

no ordar as to costs.

Jos/k. -yjj.
\ ^11

(B,N, Ohoundiyal) '
Administrativf0 flambar

(yuAj^

(P.K, Kartha'
\/ic0-Chairnan(Judl, )


