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IN THE CENTRAl AK1IMISTRATIVE TRIBUNAl ^
PRINCIPAL BENCH, NE'J DELHI.

Re2n.NoS« •

1. CA-1SB1/92
0A-18P2/92,and

3. CA-1909/92

Date of decision: 4,12,1992

1, Dr, A, K, Kapoor i Anr ) Applicants
?, ^r, Pappan, n, S, & Ors»
3. Or,(i1r6,) Shipra Outta ....

and Othars
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Union of India & Others .... Raspondants
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For the Applicants .... Shri R, Vankat ar amani , Ad \yocat a

For t he Rsspond ant s .... Shri P. H.R amchandani. Sr. Counsel

For I.C.Pl.R, .... Shri A.K, Sikri, Advocate

CORAM;

The Hon'ble Mr. P.K. Kartha, Vice Chairman(J)

The Hon'ble Mr. B.N. Dhoundiyal, Administrative Member

L. To be referred to the Reporters or nof

JUDGMENT

(of the Bench delivered by Hon'ble
Shri P.K. Kartha, Vice Chairman(J))

AS common questions of law have bean raised in

these apislication8» it is proposed to deal uith them in

a common judgement. There are 16 applicants before us*

who have worked in the I.C.fl.R, Centre for Laboratory

Studies in Streptococtal Oiseases in the Oepartmant of

Microbiology, Lady Hardinge Medical College, New Delhi,

They have worked for oeriods ranging from five years to
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18 years. The applicants have held several posts such

as Senior Research Officer down to Safai Karamchari,

They are aggrieved by the impugned order dated 16.6.92,

whereby the Government of India have decided to terminate

their services pursuant to the decision to terminate the

Project in which they have worked,

2, Us have gone through the records of the case carefully

and have heard the learned counsel for both the parties. The

respondents have contended in the count er-af^id avit that the

Indian Council of Hedical Research (I.C.fl.R.) is the

necessary and main party to the dispute because all the

applicant were appointed by the I.C, H.R, for the Project
in question. This Tribunal has no jurisdiction over ICW

as no noti'^ication has been issued under Section 1A(2) of

the Administrative Tribunals Act, 1985, extending the

juri^iction of this Tribunal to the employees of the ^

ICMR, However, when the case was heard finally at the

admission stage, Shri A, K, Sikri, Advocate, appeared on

behalf of the I.C.fl.R, and explained the stand of ICfR

in the present litigation,

3^ Xn a sense, we are not starting with a clean slate

in this case. There had been rounds of litigation in the

Supreme Court in which the Union of India in the Ministry

of Kealth and Family Uelfare as well as the ICfIR had been

I
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arrayed ae rosponri»its. The Suoreme Court had also
oaased several orders In the couree of the oroceedinqe

nefore it and iairaeUately before filing of the present

aoplication before the Tribunal, the aoplicante had

filed Urit Petition (Civil) N0.4E9/92 in the Suoreme

Court, uhich uas dismissed by it in limine on 16.7.1992.
✓

The present application was filed in the Tribunal on

2le7. 19*^2. The applicants have mentioned this fact in

their aoplication, but have contended that the issues

raised in the present aoplication are not the same as

they had raised in the Supreme Coirt, As against thisf

the Union of India, in their counter-affidavit as usll

as the learned counsel for the I.C, Pl.fi,, have vehemently

argued that the oresent application is not maintainable

and that it is barred by the doctrine of res ludicata

or constructive res iudicat.a,

4, Another preliminary objection raised by the Union

of India is that the applicants are not employees of titne

Government and had been appointed by the

not being amenable to the jurisdiction of this Tribunal,

the applicants cannot seek any relief by filing the oresent

aoplication, Shri A. K, Sikri, the learned counsel for the

I.C.fl.G,, houever, refuted this contention and has taken

the stand that the applicants uould not be treated as the

r



•mployvts of tho X«C,rt.R«
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5, On careful consideration of tho rival contontionst
/

uo are of the opinion that the doctrine of res iudicata

or constructive res iudicata uill not be applicable to

the instant case. The issues adjudicated by the Supreme

Court related to the uinding up of the project, leading to

termination of the services of the applicants. The issue

uihether the surplus employees are the liability of the

Government of India or the I.C.i*l.R. uas not agitated earlier.

What is really in issue before us is hou to deal with the

emoloyees uho have uorked in connection with the project

uhich has been wound up by the Government of India, thereby

rendering them surplus. In other words, the grievance

ventilated in the present application relates to the post-

termination issues which were not brought into focus in the

litigation before the Supreme Court. In this view of the

matter, the Tribunal had passed an interim order on 22.7.92,

directing the resoondents not to terminate the service's of

the applicants. The interim order has been continued there

after till the case was finally heard on 25. 11,199 2 and

orders reserved on the main application. During the hearing

of the Case, the learned counsel for both the parties

mentioned before us that the applicants have not been

paid their salary from Duly, 1992 onwarda,

6, Ue haVB carefully gone through the r^orde of the

Case and have considered the rival contentions. U* have

aleo considered the plethora of caee leu cited before us
Case law relied upon by the learned coi^ieel for ApplicanteJ
air 1961 SC 1457: 1985 (3) SLR 138; 1987 (l) SCC 5;5"c 162 ?991 Suppl.d) SK 600, 1978 (3) 119- 1981(2)
see 263; 1977 (3) SCC 592; 1980 (4) SCC 1; 1970 (2) SCC 248,
1990 (3) SCC 223; 1991 Cl) SCC 212; 4?'
1979 (i) SCC 572; 1986 (2) SCC 679; 1992 (6) 3T 259,

//
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by both the parties,

7, In order to aporeciate the issues invADlved, ue

may briefly refer to the facts of the case and the

history of the litigation in the Suoreme Court,

p. The applicants are working in the Oeoartmant of

'Microbiology# Lady Hardinge Medical College, New Oelhi

in a project sponsored by the iCfR, The National

Streptococal Oiseases F^eference Laboratory (SORl) uas

established in the Department of Microbiology of the

said College in 1974, In 1 984, the I,C,P1,R, recognised

SDRL 83 an aduanceJ Centre for laboratory studies in

streptococal diseases for a oeriod of five years. The

letter of the ICMR dated 16,11,1989 states that "As per

the terms and conditions of the Centre, the Institute is

to absorb the staff and take over the work of the Centre",

9, The I.e. f1,F^, established another advanced Centre

for Research in reheumatic fever and rheumatic heart

disease in Duly, 1984, Thus, two Uings of the advanced

Centre were set up, one at Lady Hardinge Medical College

and the other at All India Institute of Medical Sciences

(aiims).

n. The applicants filed Writ Petition No, 602/90

(Or, A, K, Kapoor & Lthais '/s. Union of India i Others)
Ry

in the Supreme Court,£ its order dated 1, 11. 1990, the
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Suprw, Court dlr«t«) that tha Union of India ahall

continue to find this rseearch project until there ie

, aporopriate reuiau at the end of the financial year
/ O

1090-91 to ascertain whether this programme should

further be continued and if 50, at what place, With

these observations, the Suoreme Court disposed of, for

the time being, the writ oetition with liberty to the

apolicants to apply independently if they were further

ag g r i ev ed ,

11. Thereafter, on 20. 11. 1991, the Supreme Court

disposed of a batch of writ petitions, including Urit

Petition No. 602/90 (Urit Petition No.917/90 and connected

matters - Or. U.P. Chaturvedi and Others Vs. Union of

India and Others), The Suoreme Court observed that

Chest
"5c far as the projects in the Patel^Institute and the

Lady Hardinge Hospital are concerned, at one stage

had observed that the projects may continue upto 199 2.

Ue find that the said projects are still continuing and

in view of that, us have said that they may be continued

till they are ter-minated on a fresh assessment that such

research is no mora useful and tha Health flinistry,. keeping

its scheme in view, will considar whether research projects

should be continued in the two institutes as such^ or should |
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h 9 t. ck B'l ov/er eltB-Jhare to be uorkpd out", Tho Sunre'ne

wHjrt fui'ther observed that "f'r, Raiu Raiiacha"idx'g-t

US to iridicate that thr liability to fund the

unu/d come to en end oy I'l&rch, 1992 and unless

i.n.; on 0' india in the f^iinistry of Health sanctions funds

-'V aarrndiKing thenn for the particular purocse to be

r 1.;.. e - i- hcuph X»C, fi, n, j it may be di ft i cut f oi t. hs

to keen on fu-iding, i'e have taken notice cf this

sub-ni E-sion",

' -• complisnce uith the directions of the SuoreTie

Lourt, an Expert Comrnittee was ccnctituied to assess the

research uork done for the oroject by the Institute of

Lady Hardinqe f^edical College. The Export Committee which

met on 20. 1, 1992, made the following racornnendationsi-

"In uieu of the importent service that this

^ Laboratory has been providing, the Committee
recomnends that it should be continued at LHTlC,
Nev Delhi with the objectives stated above.

As the ICI^ has already funded this reference

Laboratory for 18 years and research objectives
having been achieved, the Committee suggests that
it should be taken over by the LHflC/Government of

India u.e. f, 1.4. 199 2."

13. Thereafter, on a consideration of the report of the

Expert Committee and the views of the Directorate General
0(

P
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of Haalth Services and the Director General. ICWR, the

Government of India, by their letter dated 5/9.6.1992.

intimated the ICi^ that the orojects in question may be

terminated with immediate effect. It is stated in para, 2

of the said letter as follous:-

"Taking into consideration the vieus

expressed by the that the research objec

tives of both the Centres have been achieved,

and that of the Directorate General of Health

Services that these are not productive units

and they are, therefore, not expected to under

take production for supply of re-agents, it has

been decided that the said tuo projects may be

terminated uith immediate effect".

14, Uith regard to the payment of salary, etc,, the

aforesaid letter stated as follous:-

i

•Payneit cf salaries, etc,, to the Bt.rt/ ^
officers engaged under these projects may be

made in accordance uith the terms and conditions

of their appointment and action taken report sent

to this Ministry at a very early date",

15, The ifBpugned order dated 16, 6. 1992 uas passed

thereafter by the ICI*B conveying the decision of the

Government to terminate the project uith immediate effect.

The applicante ehallengw) thia In Urit Petition No.4B9/92
in the Supreme Court which was dismissed in limine.

cy—
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^ 16. On a perusal of the records placed before us, ue

are of the opinion chat, the applicants uho had worked In

the project, were the employees of the Lady Hardinqe

Medical College. The-r aspond ent s had relied upon the

lanouage used in the offers of aopointMent issued to the

applicants in uhlch the reference has been made to the

project in question and the ICm in uaricus clauses. For

instance, it has been stipulated in clause (ill) that the

Council reserues the right to terminate the seruices of

the employees. In Clause (ie), it has been stated that

benefits of the Council's Contributory Orpyident Fund are

^ al.lcued subject to rules in force. Clause (ix) states
that tha sarvice rendered outside the Council will not

count for the purpose cf laaue# etc. Clause (xi) states

^ that the employee uill not be permit tad to apply for
appointment elseuhera before completing one-year service

under the Council, Clause (xii) states, inter alia, that

aporopriate permission of the Council is to be obtained

for publication of the papers, etc. The offer of appoint

ment has been signed by the Professor of Microbiology and

Officer in-charge, ICWR/UHO Straptococal Diseases Referance

Laboratory, Microbiology Department, Lady Hardinge M»iical

Hospital, Neu Delhi. Shri A. K, Sikri, apoearing for the

ICMR, however, contended that according to the terms and
Ot

u
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conditlone of the grant mads to ths project concerned,
' f

"the staff employed on the research scheme will not be

treated as employees of the Council and the deployment

of puch staff at the time of completion or termination

of the project, will not be the concern/responsibility

of the Council, They will be subjected to the administra

tive control of the institution and will be appointed

panerally in accordance with the normal recruitment

rules and procedures of the Institute,

17, Uith regard to the ICllR Centres of Advanced

Research, the ICrT? has stipulated that the financial

assistance would be given subject to certain conditional^

including tne following:-

(i) The host institution must undertake to

provide the necessary basic facilities 'or

Carrying out medical research for a period^

of at least five years. The host institu

tions are expected to take over the Centres
%

from the Council after the stipulated period

when the Council support has been withdrawn,

^ii) The Head of the Centre of Advanced Research

^ may appoint Research Associates, Senior

Research Fellows, and Junior Research Fellows

, provided they fulfil the qualifications and

experience prescribed by the .Council for
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equivalent scientific staff. They uould |
also be paid stipened as oermissible und sr f

the rules of the Council, Their appointment |
I

would be done in accordance with the rules !

'Iof the institutions where the Centres are |
located. They uould not be treated as the |
Council's employees, |

18, It would, thus, be seen that the applicants who

have worked in the ICl'fJ Project at the Lady Hardinge

fledical College, wore not the employees of the IC'IR and

they were the employees of the Lady Hardinge Pladical

Coll eg B,

19, As the Suoreme Court has, by its order dated

16.7,1992, dismissed the Urit Petition No,489/92 in uhich

^ the applicants had challenged the winding uo of the Proiect
i in nuestion, we are bound by the said decision. The only

further question that remains to oe adjudicated is as to

what Would be the legal status of the applicants who have

worked under the Project for periods ranging from five

years to IB years,

20, The Expert Committee constituted for the purpose of

assessing the work done by the Project in uhich the appli

cants had worked, has categorically stated that "the

orogresE reoorts of the Referance Laboratory had achieved

12,,, j
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its rsssarch objactivss and had dons commandabIs \/

serv/ics by providing ra-ag ant a to thair Laboratory and

holding training programma8''( amphaaia addad), Tha

nuastion bafora ua is uhather tha. applicants who hava

dona auch a commanrlable aervicaf can ba givan marching

orders on the closing down of tha Project. In a catena

of decisions* tha SuprWma Court has stated that persons

who have worked for long periods in casual or a^ hoc

service* should ba regularised in suitable posts commen.

surate with tha qualifications and experience of the persona

concerned. In tha instant case* the learned counsel for

the aoplicants furnished a list of institutions where

the apolicants could be adjusted. Apart from the Lady

Hardinqa »'^adicax Collage* which was the Centre of the

Project in question* the other bodies which have been

1
mentioned are* ICnR* AlinS* Institute of Pathology*

Cytology Research Centre* flalaria Research Centre* the

National Institute of Communicabls Diseases* Oepartmsnt

of Bio-Technology* Patel Chest Institute* C»S,I,R,*

Defence Research & Development Institute* National

Institute of Health & Family Welfare* and Vaccine Institute*

Gurgaon,

21, In this context* reference may be made to the

redeployment of eurplue etaff In the Central Civil Services

^Tiii mill ' iiii iifi^JS^
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and Posts (Suoplementary) Rules, 1989, made by the

Presidant in exorcise of the pouers conferred by the

proviso to Article 339 of the Constitution (\/id9

notification dated 31,3, 1989, reproduced in 19B9 (2)

SL3, Dournal Section, pages 22-30), The said rules

envisage aopointment of surplus employees against

vacancies in Central Civil Services, The scheme applies

to cases of abolition or winding up of an organisation of

the Central Government, Every emoloyee rendered surplus

has to be transferred to the Surplus Staff Establishment

and he will be entitled to continue to receive pay and

allouBnces in his previous scale till he is relieved

either to join another post or retirement, resignation,

etc., whichever is earlier. The question of termination

of the services of a surplus employee arises only when

he wilfully fails to join the post offered to him by way

of alternative placement. The scheme envieagos that, as

far as possible, a surplus employee shall, suh •'act to his

suitability, be redeployed in a post carrying a oay-scale

matching his current pay,

22. The learned counsel for the respondents submitted

that in case the applicants before us are to be treated

as surplus staff, it may have far-reaching implications

as similar employeas who have worked in projects which

h,ve been wound up. would claim similar bene'̂ its. As

• ••• 1^»»,
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against thisf the learned counsel for the applicants

/

stated that the applicants have worked for long oeriode

in the oroject and had the legitimate exoectation of

being absorbed in suitable posts commensurate with

their oualifications and exPeriance and in the event of

winding up of the project, it is the responsibility of

the Government of India to treat them as surplus staff

for redeployment elsewhere,

?3, There is a ^uman element involved in the instant

case. The applicants have become over-aged for any other

Government job and it will cause great hardship to them

iin case they are not given the alternative placement in

appropriate posts in the Central Government under the
1

existing scheme for deployment of eurolus staff, or in

accordance with any appropriate scheme to be prepared '7^

\
the Union of India, Till this is done, we order and

direct that the applicants should be paid the pay and

allowances from 1st Guly, 1992 onwards by the flinistry

of Health 4 Family Welfare, The learned counsel for the

applicants stated that the applicants have continued to

uork in the Centre at the Lady Hardinge riedical College

pursuant to the interim order passed by the Tribunal, The

learned counsel for the respondents also stated that the

reepondente have coraplied with the interim order passed
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hy us.

74, The application is disposed of on the above

lines at the admission stage itself, Thsre will be

no order as to costs.

a
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(3,N. Dhoundiyal) *-
Administrative Namber

(P. K, Kart ha}
\/ice-Chairman(3udl, )
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