IN THE CENTRAI ADMINISTRATIVE TRIBUNAL 4
PRINCIPAL BENCH, NEY DEIHI. me

Regn,No§e ¢

1, CA-1881/92

», DA-18£2/92,and

1. 0A-1909/92

1, dr, A.K. Kapoor & Anr,

>, Mr, Pappan, M5 & Urs,
2, or,(Mrs,) Shipra Dutta

and Others

Union of India & Cthers

For the Applicants
For the Respondants

fFor I' Co MOR.

The Hon'ble Mr. P.K. Kartha, Vice Chairman(J) i

The Hon'ble Mr. B.N. Dhoundiyal, Administrative Member

1. To be referred to the Reporters or not” tﬁ<ﬂ

JUDGMENT :
(of the Bench delivered by Hon'ble
Shri P.K. Kartha, Vice Chairman(J)) ]

As common questions of law have been raised in

t hese applications, it is proposed to deal with them in 3

a common judgement,

who have worked in the I,C.M.,R, Centre for Laboratory F
Studies in Streptococml Diseases in the beoattmsnt of
Microbiology, Lady Hardinge Medical Collegs, New Delhi,

They have worked for periods ranging from five years to

QL—

Date of decision:

There are 16 applicants before us,
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eese Shri R, Venkataramani,Advocate
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vees Shri P,H,Ramchandani,Sr,Counsesl:

ss e Shri A.K. Sikri, Advocate
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. 18 years, The applicants have held several posts such

J-

as Senior Research Officer down to Safai Karamchari,

D

They are aggrieved by the impugned order dated 18.6.92,

whereby the Government of India have decided to terminate
their services pursuant to the decision to terminate the )

Project in which they have worked,

y N We have gone through the records of the case carefully
and have heard the learned counsel for both the parties, The %
respondents have contended in the counter-affidavit that the |
Indian Council of Medical Ressarch (I.C.MR,) is the
necassary and main party to the dispute bacause all the
applicant were appointed by the I1.C.M R, for the Projec‘
in question. This Tribunal has no jurisdiction over ICMR
as no notification has been issued under Section 14(2) of

: the Administrative Tribunals Act, 1985, extending the ]
' v

jurisdiction of this Tribunal to the employe3ss of the '

ICMR, However, when the case was heard finally at the

admission stage, Shri A,K, Sikri, Advocate, appsared on

behzlf of the I,C.MR, and explained the stand of ICMR

in the present litigation,

3. In a sense, We are not starting with a clean slate
.ln this cass, There had been rounds of litigation in the
Supreme Court in which the Union of India in the Ministry

of Health and Family Welfare 8s vell as the ICMR had been
Q/
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passed several orders in the course of the procesdings

arrayed as respondente, The Supreme Court had also

hefore it and immeliately beforse filing of the present
annlication before the Tribunal, the applicants had
filed Urit Petition (Civil) No,4€9/S2 in the Suoreme
Court, which was dismissed oy it in limine on 16,7.1992,
The present apolicatioﬁ was filed in the/Tribunal on
21,7.1962. The applicants have mentioned this fact in

t hair application, but have contended that the issuss
raised in the present apolication are not the same as
they had raised in the Supreme Court, As ajainst this,
the Union of India, in their counter-affidavit as vell
as tha lsarned counsel for the I.C.M.E,, have vehemently

argued that the oresent spplication is not maintainable

and that it is barred by the doctrine of res judicata

or constructive res judicst.a,

4, Anot her preliminary objection raised by the Union
of India is that the applicants are not semployees of tme
fovernmant and had been appointed by the I.C.M.R. I,C.M.R,
not yeing amenable to the jurisdiction of this Tribunal,
the applicants cannot seek any relief by filing the praesent
aoplication, Shri A.K, Sikri, the learned counsel for the
1.C.M.R., housver, refuted this contention and has taken

the stand that the applicants would not be trested as the
Q-
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iﬁ;zs? o nmpioy.o. of the I;C.H.R.
S. On careful consideration of the rival contentions, - o

we ars of the opinion that the doctrine of res judicata

/C/ or constructive res judicata will not be applicable to
the instent case, The issues adjudicated by the Suprsme
Court related to the winding up of the projeci, leading to
termination of the‘servicas of the applicants, -Tha isgsus
whet her the surplus employsas are the liability of the
Government of India or the I,C,M.R, was not ajitated earlier,

‘Uhat is really in issue beFofe Qs is hou to deal with the

enployess who have worked in connactioﬁ with the projsct
vhich has besn wound up by the Government of India, therasby
rendering them surplus, In pther words, the grisvance
ventilated in the present application relates to the po;}-
t srmination issues which vere not brought into focus in the

litiqation bsfore the Supreme Court, In this view of the

mat ter, the Tribunal had passed an interim order on 22,7,92,

directing the resoondents not to termirate the sarvicagtof
the applicants, The interim order has bheen continued there-
aftgr till the case was finally heard on 25,11,1992 and
orders reserved on the main application, During th; hearing

of the case, the learned counsel for both the parties

mentioned before us that the applicants have not besn

paid their salary from July, 1992 onwards,
6. We have carefully gone through the records of the i
.case and have considersd the rival contentions, We have @

- ®
also considered the plethora of case lau cited befors us

fase law relied upon by the Tearned counssl for Applicantss i
A?ngm sC 1457s 1985 (3) SLR 1383 1987 (1) SCC 53 1980(4) |
sCC 162; 1991 Suppl.(1) SCC 610; 1978 (3) scC 119; 1981( 2)
scC 263 1977 (3) sCC 592; 1980 (4) sCC 1;( 1)970 (2) scC 248;
1990 (3) SCC 223; 1991 (1) SCC 212; 1981 (1) SCC 5683
1979 (1) SCC _572; 1986 (2) SCC 679; 1992 (6) 3T 29,
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by both the parties,

7. In order to aporeciate the issues involved, uve
may briefly refer to the facts of the case and the
history of the litigation in the Suprems Court,

£. The applicants are working in the Departmant of
microbiology, Lady Hardinge Medical College, Neu Delhi
in ar project sponsored by the ICMR, The National
Streptococal Diseases Reference Laboratory (SDRI) uas
pstablished in the Department of Microbiology of the
said Cellege in 1974, 1In 1984, the I.C.M 7", recognised
SORL as an advanced Lentre for lzboratory studies in
strestococal diseases for a period of five years, Ths
letter of the ICMR dated 16,71, 1999 states that "As per
the terms and conditions of the Centre, the Institute is
to absorb the staff and take over the work of the Centre",
q, The I.C.M.F, established another adv anced Centre
for Recsearch in reheumatic fever and rheumatic heart
disease in July, 1984, Thus, tuwo Wings of the advanced
Centre wera set up, one at Lad* Hardinge Medical College
and the other at All India Institute of Medical Sciences
(A11ms),

17, The applicants filed Writ Petition No.602/90

(Or, A.K. Kapoor & (thers 's, Union of India & Cthers)
l_“xy6<’,-
in the Supreme Court./ its order dated 1,11,1990, the
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Supreme Court directed that the Union of India shall
continue to Pund this research project until there is
aporopriate review at the end of the Pinancial y sar
1990.91 to ascertain whet her this programme should
further be continued and jif 80, at what place, With
these observatione, the Suorems Court disposed of, for
the time being, the writ petition with liberty to the
apolicants to apply independently if they were further
aggrieved,

11, Thereafter, on 20,11, 1991, the Supreme Court
disposed of a batch of writ petitions, including Uri{t

Petition No, 632/90 (Yrit Petition No,917/20 and conneact ed

nr
)

matters - Or, V,P. Chaturvedi and Others Ys, Union of
India and Others), The Suoreme Court observed that
Chest 9
®Sc far as the projects in the Patel/Institute and the
Lady Hardinje Hospital are concerned, at one stage Ue’
had observed that the projects may continue upto 1952,
We find that the sald projects are still continuing and
in view of that, we have said that they may be continued
till they are terminated on a fresh assessment thst such

research ies no mora useful and the Health Ministry,. keeping

its scheme in view, Wwill considsr uwhether rasearch projects

should be continued in the two finstitutes as such, or should i

Qc -
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be telen over elsevhere to be worked out", Ths Sunrems
{nurt Further obeerved that "r, Raiu Ramachandra~
wzate! ue Lo Indicale that the 1isbility to fund the

Dol LRy would come Lo et omnd oy Tarch, 1992 and tnless
Jnlon ot Indlia in the Finiglry of Hezlth eanctiens Furc s

ty ezrmalking them for the naerticular surocse to b &

- ) - i

through 1.0.M 5., it may be Sifficu’t for the

o~
rogLe”

subimiesion™,
HE In compliance with the directions of the Susrers

Court, an Expert'CUmmittae vas constituied te assess the
recesrch work done for the project by the Institute of
Lady Hardinge MeZicsl College, The Export Committes which
met on 22,1,1992, made the following rscomnendationsse

"In vieu of the importent service that this
Laboratory has been providing, the Committes
racomnends that it should be continued at LHMC,

Neu Delhi with the objectives stated ahbove, .

Ae the ICMR has already funded this references
Laboratory for 18 years and ressarch objectives
having been achieved, the Commitﬁea suggect s that
it should be taken over by the LHMC/Government of

India W, BQF. 1.&.1992."

© N gy

13, Thereafter, on a consideration of the report of the

Expert Committee 3nd the visus oF‘thg Directorate Seneral

M"'
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of Health Services and the Director General, ICMR, the

'

/ Government of India, by th\eir letter dated 5/9,6, 1992,
j s

Y

intimated the ICMR that the projects in question may be

t erminated with immediate effect, It is stated in para,2

of the said letter as followsi-

14,

T aking into consideration the vieﬁs
expressed by the ICMR that the research objeo-
tives of both the Centres have been achieved,
and that of the Directorate 'Seneral of Health
Services that these are not productive units
end they are, therefore, not expected to und er-
take production for supply of re-agents, it has
baen decided that the said tuo projects may be
terminated with immediate effect", *

Uith regard to the nayment of salary, etc., the

aforesaid letter stated as follous:i-

15,

*3ayment of salaries, etc., to the staft/
of icers ergaged under these projects may be
made in accordance uith the terms and conditions
of their appointment and action taken report sent

to this Ministry at a very early date”,

The impugned order dated 18, 6, 1992 was passed

t hereafter by the ICMR conveying the decision of the

Government to terminate the project with immediate effect,

The applicants challenged this in Urit Petition No,489/92

in the Supreme Court vhich was dismissed in limine,

oL—
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16, Gn a perusal of the racords placed before us, ue
are of the opinion that the applicants who had worked in
the project, were the enployees of the Lady Hardinge
Mmedical College, The.respondents had}ralied upon the
language used in the o?Fers/of anpointment issued to the
anslicents in which the reference has besn made to the
project in guestion and the ICMR in verious clauses, For
instsnce, it has been atipulated in clause (1ii) that the
Council reserves the right to terminate the services of

t he emnloyces, In C}ause (iv), it has been stated that
benefits of the Council's Contributory Provident Fund are
allcued subject to rules in force, Clause (ix) states
ghat the sarvice rendered outside the Council will not
count for the purples of leave, etc, Clause (xi) states
that the employee will not be permitted to apply for
appoiatment elsewhers before completing one-year service

under the Council, Clause (xii) states, inter alia, that

aporopriate permission of the Council is to be obtained
for publication of the papers, stc, The offer of appoint-

ment has been signed by the Professor of Microbiology and

0fficer in-charge, ICM/UHD Streptococal Dissases Referance

Laboratory, Microbiology Oepartment, Lady Hardinge Medical
Hospital, New Delhi, Shri A.K, Sikri, apnearing for the

1C"?, houever, contended that according to the terms and

ocn'o10.00
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conditiones of the grant made to the projsct concerned,

!
~

"the staff employed on the research scheme will not be

treated as employees of the Council and the deployment

of such staff at the time of completion or termination

of the project, will not be the concsern/responsibility

of the Council, They will be subjected to the administra-

tive control of the institution and will be appointed

nenerally in accordance with the normal racruitment

rules and proceduras of the Institute,

17. With regard to the ICMR Centres of Advanced

Research, the ICM® has stipulated that the finantial

assistance would be given subject to certain condition %

including tne following:-

(1)

(ii)

The host institution must undertake to

&

prpvide the necess:ry basic facilities for
carrying out mediczl research for a oerio;‘
of at least five years, The host institu-
tions are expected to take over the Centres
from the‘Council after the stipulated aeried
whan the Council support has been withdraun,
The Head of the Centre of Advanced Research
may'appd;nt Research Associates, Senior
Research Fellous and Junior Research Fellous

provided they fulfil the qualifications and

expsrience prescribed by the Council for

c_—
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eruivalent scientific staff, They would

also be paid stipened as permissible under

the rules of the Council, Thair appointment

would be done in accordance with the rules

cf the institutions where the Centres are

located., They would not be treated as the

Council's employaes,
18, It would, thue, be seen that the applicants who
have worked in the ICMR Project at the Lady Hardings
Medical College, uere not the employees of the IC"R and
they were the employe2s of the Lady Hardinge Medical
Collegs,
19, As the Suonreme Court has, by itse order dated
16.7.1992, dismissed the Writ Petition No,489/92 in which
the applicants had challenged the winding up of the Project
in nuestion, we are bound by the said dacision, The only
further question that rewains to be adjudicated is as to
Wwhat would be the lejal status of the applicants who have
worked uncer the Project for periods ranging from five
years to 18 years,
20, The Exoert Committee constituted for the purpose of
assessing the work done by the Project in which the appli-
cants had worked, has categorically stated that "the

progress reoorts of the Referance Laboratory had achieved

O~
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"{ts ressarch objectives and had Bgn! cggg!ndgb]g ‘Q

gervice by providing re-agents to their Laboratory and :

holding training programmes®(emphasis added), The

s

nuest ion before us is Wwhet her the applicants who have

done such a com@ondable servico,/c;n be qivon‘mafching
orders on the Elosing down of the Project, 1In a cétu?a

of decisions, the Suprbms Court has stated that persons

who have worked for long periods in casual or ad hoc
service, should be regularised in suitable posts commen-
surate with the qualifications and expsrience of the persons
concerned, In the instant casse, the learned counsel for

the aonlicants furnished a list»of institutions where

t he apnlicants could be adjusted, Apart from the Lady
Hardinge nedicgl College, uvhich was the Centre of the
Project in gquestion, the other bodies which have been /}
mentioned are, ICMR, AIIMS, Institute of Pathology, ‘
Cytology Research Centre, Nalagia Research Centre, the
National Institute of Communi:aﬁla Diseases, Dep;rtment

of Bip-Technology, Patel Che;t Institute, C,S.1.R., i

Defence Resesarch &‘Developmant Institute, National

el ot A -

Institute of Health & Family Uelfare, and Vaccine Institute,

AGUfgaon. 
21, In this ¢ontékt;-reforen¢e'may bh made to the

teduployment of surplus staff fn the Central Civil Servicee
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and Posts (Supplementaery) Rules, 1989, made by the
Presidenf in exercise of the powers conferred by the
proviso to Article 329 of the Constitution (Vide
notification dated 31,3, 1989, repfoduced in 1989 (2)

sL2, Journal 3Section, pages 22-30). The said rules
envisage anpointment of>surplus employess against
vacancies in Central Civil Services., The scheme applies
to cases of abolition or winding up of an organisation of
the Central Government, Every emnloyee rendered surplus
has to be transferred to the Surplus Staff Establishment
and he will be entitled to continue to recsive pay‘and
allowances in his previous scale till he is reliavad
either to join anot%er post or retirement, resignation,
etcC., Whichever is earlier, The question of termination
of the sarvices of a surplus enployee arises only when

he uilfully fails to join the post offered to him by way
of alternative placement, Ths schems envisages that, as
far as possible, a surplus employes shall, subiect to his
suitability, be redeployed in 3 post carrying a payescale
matching his current pay..

72, The learned counsel for the respondents submitt ed
that in case the applicants before us are to be treated
as surplus staff, it may have far-reaching implications
as similar emwployess who have uorked in projects which

have been wound up, would claim similar bene“its, As

N~
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against this, the learned counsel for the applicants.
stated that the applicants have UOrkad for long oeriods
in the project and had the legitimate expectation of
heing absorbed in suitable posts commansuratg vith

their qualifications and axpérience and in the event of
winding up of tﬁe pfoject, it §s the responsibility of
the Government of India to treat them as surplus staff
for redeployment elsewhere,

?3. There is a.3uman elament involved in the instant
case, The applicants have become over-aged for any other
Government job and it will cause great hardship to them
in case they are not given fha alternative placsment inj
appronriate posts ih the Central Government under the
existing scheme for deployment of sufolu; st aff, or in
accordance vith any sppropriate scheme to be prepared Vq
the Union of India, Till this is done, ue qrder and }
direct that the applicants should be paid the pay and
allowances from 1st Jqu, 1992 onwards by the Ministry

of Hegalth & Family Uelfare, The learned counsel for the
applicants stated that the applicants have continued to
work in the Centre &t the Lady Hardinge Medical College
pursuant to the interim order passed by the Tribunal, The

1earnedscdunsel for the respondents also stated that the

respondents have complied with the interim order passed

'ooo.’soo’
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24, The application is disposed of on the above

.

lines at the admission stage itself, There vill be _
"bl,‘

no order as to costs,
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