. IN THE CaNTRAL AOMINISTRATIVE TRIBUWNAL
PAINCIPAL BoiNGH

OsAs No. 1777/92 Dste of decision. %,

Hon'pble Sh. BW3. Hegde, Member{Judicial}

Shri Sunil Gupta

son of shri K.L.Gupta,

residant of 513, Building No.:,
Income Tax Golony, Yashodhanm,
Goreraon &gast,

Bomb 3y-4CCO63

eee spplicant
(By Avocete She P einurana )

B rsug

1. Union of India throuzh the
Secretary, Uepartment of Rewnue,
Minisiry of Finance, North Block,
Ne.. Jelhi.

2., Gentral Board of Jdirect Tuxes
through its Ghairman, Noroth Block,

N= W Je 1 hi
' ... BBspondents

(8y dvocate Sh.i.3. ag arwal)

O RD:a R
{Eliver=d by Hon'ble Sh, B+ . Hegd: Membe r{Judicial))
3 ’ .

The present application is directed agalnst
the order pass2d by the respondents sesking expunging
adverse remarks communicated vide order dated 29.12.89
{Ann +A.1) against vhich he made a representation mhich’ is
st ANN.A.2 vide datzd 3.2.9C eand the same was rejected
by the respondents on 1l.7,1991 after a laupse of 13
months. The rzaite r,' he filed a memoriasl to president

vide dated 30.1C.91 which is at Mn.a.d, The re ly to this
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was given by the respondants vide dated 30.1.1992
shich is at Amnexure &5. asggrieved by the aforesaid
ordzrs, he filed this OsAe praying for ;;uashing the

adve rse remarks communicated to him.

2. The brizf facts of the casc is that the
gpplicant belonts o 1987 patch of the Indian

R venue Service (Income Tsx). He joinad the Income
Tax d&portment as an LeReSs probastioner on 31.8.187
On success ful completion of his traininjy,he was
posted ’in Bombay as assistant Gommissionzr. In
December, 1987, the applic ant was sent to Nationsal
icadsmy of Direct Taxes(Nagpur) wnere he remuined
upto #April, 1989. while he was und2 rgoind training
in the academy at Nagpur, the gpplicant func tioned
3s"Tre asure r" of NeAa«J.Te Income Tax Officer Mess
from July, 1983 t. september, 1983.for a period o'f

three monthse.

3. It is a well known fact, that all probationer
who unde rgo training at the NeAsDeTe are members of the
said Me ss which is run on a cooperative basis. The
affairs of the Mess are run by a Gommittee whose
membars are clected and hold oiffice for a period of

app roximately three months/6 months as the cese may

pe, The gplicent states that he contested for the

(¢}

Tre asurer of the said Gommittee and was

iy

office ©

elected a3s siuch. He dischurged his duties as Treasurer
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of the Committee to the best of his capability and no
complaint was mede at the manner 2xtent of his working

orobationer or any officer during the teénure or

r

1 ..
by any

even after he ceased to hold thait oiffice,

4, It is true th:zt during the traianing period at

)

Nagpur, the rzporting officer in so far as the writing
of the GRs on the work and perfo J:!"Iignce of the provationers
are concarnad, is the deputy Director (Faculty) .There is
one mor:z 2eputy -irector vho is known as Zsputy Director
(zi@ministra'tiO'n) ke is horzwer, mzinly concemed with the
xministrotive problems of the academy cnd is not
concernzd withthe writing of the GRs of the _robation=rs.
Newvsrthelezss, the adverse remarks has been written by the
Deputy Director {admn) who is not at all concermmed with
the work znd conduct of the applicant., Newvertheless, the
Qeputy Director(s) Nagpur conveying aive rs: remarks vide

annN.A. Ll dated 29,12.89 vwhich hed been recorded in the

Annual Gas and the same are reproduced as unde ri-

" Pe rformance well in departmental examination,
Conduct and performance in rsgard to management
of afigirs ofthe officers' Mess and handling of
cash vers, however, not upto the mark.,"

De I.earj;ed counsel for the applic ant, Sh.Khurana
curing the course of hzaring sointed out various
deficienci:s, both in the wdverse remarks as w21l os in the
rexly given oy the I_‘%S;)Oﬂdiﬂts.r “irstly, the r2ply filed

by the respondiats is veroy cryptic and the same is vague
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and lwcked in msterisl porcicul ars,
the as licant waes hondicappss in actding an efective

repre sintotion, Secondly, so far us the Mess o

is ren voluntarily ond non-of ici .l

O
O
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hody ond run on th: ccoprrotive and volunt.ry basis.
Therefore, the s, 1lic ent's p2rformunce Us AJr‘:»;:;.ationz‘:‘r
h refzrence to his nolding cf my
office ol such ¢ volunt :ry organisation. Further, the
conduct of the upoo licunt as un ofiice begrer of the

committee of NeneDoTs Mess could be comment:d ugson

T the NeneDoTOfficers bess

Q

only by the general body

5 ~

end not by the officers of the res.on®ats, Since the
Genl.body has not raisszd any cmission and com zissiqn

on the purt of the o plicwnt, it is not opza to the

re spon-2nts to pass any Averse remorks purely on the
basis of the be!ated auiit objecticn., Further, Jeputy
Drector{almn.) who wrote the CR of the aorlicant hud
absolutely no occasion to exposz himself with the affairs
of the N,A.J0.Ts Mess and was thus '

, not vwell suited or

well informed so 25 to give the advwers remarks. At no

{u

point of time, the gplicant was issued any letter or
m2mo.sounding him that there was anything leocking in his
p‘erformance as an cffice ba2urer of the NOT Officers Mess,
Therefore, it is well settlsd und el:m:ntery too that

be fore an afficer is visited «ith cvil consequences by

way of conveying of adverse remurks, he should first be
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suitably put on guard so that he could steer his wa
of the impediments and the short cominds so pointed out.
Tha re fore, adwerse I.Gmarl;s without laying down any

foundation amounts to malafide and an chuse of the povers.

6. The respondents, in their r2gly, stated thst the
orosationer are also re‘quixed to run their community
affairs including messing, sports, 'g ame s and c;ther
cultural and extra curriculsr activities in accordence
with Rules and ;\{i‘oceduze laid down in the pro::)ationers
Handbook. The day to day affzirs of the ofificers Mess
including masintenmce of accouais and carried out by

' .
an clected Mess Gommittee in acco-dance vith Incomz Tax
Officers Mess fules. The Bespondents hawe denied the
contentions of the applic ant and fairly stated thet
oassing of the olwe rse remarks was on the oasis of the

Audit *eport.

T | I have heard the lzamed counsel for both the
purties and cerused the pleadings, It is a wdmitted
fact, that Mess Committee is voluntury cne andr run on
cooperative basis. The gpplicant during his tenure _s
W Tre asure r% there was no complaint from any juarter

saying that he ..as demanding more mon2y aither <rom any

| ~
nembe r or from sy office bsarer op collected any

o xcess money . Reply given by the re spond2nts is very
cryptic and lacked in material particulars, with the
result the applicant wes handiapped in making the propsr

represantation to the comgetent authority. As sta’ced
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in nature &



3. The applicant has drawn my attenticn to the
contents of his rejoinder in support of his casz. It is
dgenizd that the @plicant had admitted that there was unde -
charning of various accounts for the period ended on 25.9.88
or that there were no wvouchars for certein expenses. Audit
report is pertained to the ceriod from 24.12.87 to 6.1.89

so far as the opplicant 1is conce savd, his tenure pertzins from

July, 1988 to 3eptember, -930. Th: agplicant was supplied with

[t

-t

a copy of interim report th e 2 ter he submitted his reply and
the applicant newver s dtted that there was unde r-charing
of ks 3440/= during the period sading 25,98, Tne gpplicant
was not sho-n the minutes Yecowkon 23.,3.198%. To say
that the apolicant has ziaitted under ch_;rglng of & 344G/~

is totally false.

9, Gonsifzring the rivel contentions of the parties and

on perusal of the records, I am of the view, that the sntire

1!

sisode is bas2d only on the pelated audit report and no dirsct

avidence retarding his negligencefmi sconduct of the aprlic ent
was ploczd for consid:ration; hofever, the fespondents made
re ference to Supreme Gpurt's decision in-Gowvinda Menon's v.
u.0 J. which does not have much relfsnce to the facts of

-

this case.

1C. In the circumstances, I am of the opinio ,that the

s vers2 remarks conveysd by thers spmd-‘nt is 1liubl

(u‘
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to be st aside and eccordingly, this aspplication
is allowed ond the adverse remarks vide dated
59.12.1989(mnexure A.l) is hereby s¢t aside and

quashed, leaving the garties to bzar their own

\
costs

(BsS. Hegae)
Mem‘be r{J)



