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o IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH ¢ NEW DELHI '
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0.A. Na, 17C2/92 Date of dacision _EEJJEL?Z—

Shri 5.B. Verma .o Applicant

v/s

Union of India .. Raspondents
and Othsrs ‘

CORAM

Hon'ble Mr. Justice Ram Pal Singh, Vice-Chairman (3}

Hon'ble Membar Shri I.P. Gupta; Member (A)

For thq Applicant e Shri S.K. Sawhnzsy, Advocats
Fb' For the Respondents .. Shri B.K. Aggarwal

1, Whether Reporters of local papers may be
allowsd to ses the Judgement ?

’\/2., To be referred to the Reporter or not ?\"\‘Q/S

/Delivered by Hon'ble Shri I.P. Gupta, Member (/)7

In this apﬁlication Ffilad under Section 19 of
the Administrative Tribunal Act, 1985, the applicant
has sought for the relief that the drdersdatsd 19.6.1992
(Annexure AB) and dated 25.6.1992 (Annexure A1) should |

be gquashed and ths applicant promoted against the

exlsting vacancy of Pharmacist Grade I (550-700),
the applicant being ths senior-most eligible omployes
and further direct the respondents to make furthor

\§L promotion to the post of Pharmacist Grads I as per

tha seniority of Pharmacist Grade I1l. The impugned
orders dated 19.6.1992 {Annexure AB) are from the

Railway Board to the Gensral Manager and the extracté
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therofrom is reproduced below $- _ C\
" The points raised by your Railway has besn
covered in para (ii) vide Board's letter No.
89-£(5CT)1/49/5(pt) dated 16th Juns, 1392,

wherein it has been laid down that while

calculating the number of reservad posts,

fraction of 0.5 and above should be roundad

of f to one and less than 0.5 be ignored. In
the instant case it is seen that there are
total 5 posts in the cadre of Sesnior Pharmacist
and as such one post can be reservad for

Secheduled Caste.”

2, An extract from the impugned order dated 25.6.1992 -
(Annexure A1) is also reproduced below 3=
' It is,therefore, requésted to promote the
sgnior-most Scheduled Caste Senior Pharmacist

(grade R 1400-2000) as a Chief Pharmacist

(grade & 1640-2900)°.
This letter is from the Office of Generai Managerl,
Northern Railuway to the Chisf Hospital Superintendant,
Northern Railuay.
3. The Lsarned Counsel of the applicant contendad
that on restructuring of cadre with effect from 1,1.1984g
the number of Pharmacists Grade I (1640-2900) in the
Central Hospital whers the applicant is working was |
increased from two to five, The seniority list of
Pharmaciste Grade I, Grads II and Grads III in the
Cantral Hospital had become a separate seniority unit
as enclosed at Annexure A4, One post out of total
strength of five Pharmgcists in the centralised cadrs
of Pharmacists of Northern Railway was already allotted .
to Schiduled Caste candidate prieor to decentralication
and the scheduled caste employees Wers not entitlad

to reservation of any further post in the cadre af
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Pharmacists Grade I which had a total strength of anly
Five and 15% of the total strength would be less than
one post.

4, The Lasarned Counssl feor the applicant furthor
arqued that sarlier the Office of Gsnaral Manager,
Noerthern RailQay had held the view, as is evident from
their letter dated 25th March 1991 to the Railvay |
Board that in implementing the pe}centage meant

for SC & ST the Northern Railuway had dacidzd that
fraction ofjboint ashould be ignored ta aveid the
contempt of Supreme Court as decided in the casa of
Girdhari Lal Kohli v/s Union of IndxaA;g;Anot to
increase the representation of SC & ST to more than
15% and 73% respsctively. Similar view had bean
reiterated in the letter from the Office of General
Manager, Northern Railway to t he Railway Board dated
19,11,1991.

5. The main thrust of the arguement of the Learned
Counsel for the applicant was that in working out

the number of poests for reservation on the basis

of prescribed percantages the fraction should be

- ignored irrespectiws of the fact whether it was

more than 0,5 or less than 0;5. In this cennection

he cited the judgement of ths Apex Court dated 2%st
Dacember 1984 in W,P, N@s, 17386 to 17393 of 1984

/[ Girdhari Lal Kehli & Others v/s Union of India & 0rq£7
The Apsx Court had passsad the follewing order 8=

n anding notice, the promotions which
may be made hersafter will be strictdty in
accordance uwith the Judgement of tha High
Coust in Civil Writ Petition No. 1809 of 1972
and if any such prometions have bsean made
otharuwise than in accordance with the judgement
of the High Court, such promotions shall be
adjusted against the future vacancies",
6. In the above order, raferance has besn mads to tha.
judgement of the High Court in CWP No, 1809 of 1372,

.
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This is regarding the case of J.C. Malik and Others

v/s Union of India and Others decided by the High
Court at Allahabad. The following éxtract from that
judgement is reproduced bslow -
" In view of the above discussion, ue are
of the opinion that the‘Railuay Board's
circular lettar dated 20th April, 1970
made reservation to the extent of 15% in
favour %F Scheduled Castes in respect of
apnoxntﬁant to the posts and not to the
vacanCL?s which may occur in the cadre of
pests, Admittedly, respondents nos. 4 to 8
have ba%n salected by the Selection Committes
and appéinted to the postsof A Grade Guards
on the Basis of an erroneous interpretation
of the Raxluay Board's circular letter. If
the c1rcu1ar was correctly follousd and if

the re&arvatien quota was confined to the

pests ﬁn that event respondents nos. 4 to 8

could ﬁct have besn considered or selected

for appnintmant to the posts of A Grade Guards.

In ourloplnlon, their selsction was not in

accardénce with law as’their selection has

besan m?de in excess of the 15% Pixad for

Scheduﬂed Castes candidates.
Therefore, the Learned Counsel for the anplicant streassed
the point that since ne reservation in excass of 15% could
be alloued ﬂor SC, in case of five posts of Pharmacist
Grade I, th%ra should be no ressrvation for Scheduled
Caste becauéé even if one post uwas resarved the parcan=
tage would axcead 15%,
7 The Lﬁarnad Counsgl for the respondents contendad |

that prior Fo decentrallsatlon the pest of Pharmacxst

Grade 1 on the sntirs Nmrthern Railway was five and
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out of five posts one pest of SC and one post of ST
were resarved according to 402P?gster but gﬁ& one 5C
candidats was available, In the restructuring scheme,
the postsof Pharmacist Gr.l were increassd from 3 10 52
on the entire Northsrn Railuway. Out of 52 posts of Phare‘wﬁ
macist Gr.l, 5::posts were given to the Central Hospital, -
New Delhi, Out of these five bosts,,?our posts uere |
filled and only one vacancy exista, He clarified that
thare was ne SC/ST candidate appointed against any of
these 5 posts. Against the fifth post, reservation has
bagan done on the.t,)asis af' dﬂ.zr;ster, since the

vacancy is to be filled at the stage in the rester uhere
the post is reservad for schaeduled caste.

8. The Laarnad Counsel fer the respondants further
argued that ths clarificatioq)to thg affect that uvhile
determining the number of allowable reservsd posts by
applying the percsntage of 15% far schaduled casi® and
73% for scheduled tribes the fraction gFAO,S and abave
should be rmunde%;as aone and less then0.5 ignorsd, was
issusd by the Railway Board te all the General Nanagarai"

kezping in view the interim orders passed by the Hon'ble

Suprems Court in Malik's case, asfyﬁéavpz&ba?ﬂﬁ%éﬁ&?¢%?$/

}Pl‘/

%L/%ﬁﬁﬁ&mﬂﬂ7tb%tiribababy The xnterionrder of the Apax Court -

in JC Malik's case reads ‘as follows &= _
'We clarify our order dated 24.2.1984 by directing
that the prometions 2 uwhich may be made hersafter

gill be strictly in accordance with the judgement: of

the High Court and such promotions will be subject .

to the result of ths appeal. If any promotions havs _%

been mads after February 24, 1984 otheruise thas in !
accordance with the judgement of the High Couxt such
promotions will be: adjusted against the future vasan=

cies, CMP is dispesed of accordingly’ ,

A reference to the judgemsnt of the High Court in the abauu%
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ordar relates to the order of the Allahabad
High Court in Writ No. 1809 of 1372

L—J.C. Malik and Others versus Union of
Indi§7 and the extract from this judgement

has garlier been produced by us in this

ordere
9; Analysing the facts and the legal issued

involved in this case ue observe at the out set

that the order of Allahabad High Court in

3.C. Malik's case ~is  the . fuling erdar

at presant. The reservation ta ghe extent
of 15 per cent in favour of scheduled caste

has to be done in respect of appointmen tato

posts and not to the vacancias which may 0cgur
im the cadre posts.

0.  The full Banch of the Tribunal in the
case of M. Lakshminarayanan and Othars versus

=
Union of India and Dthers [ 0.A. 759/87.F )
decided on 27th February, 1992 at Hyderabad.

Benqﬁbobserved, inter-alia, as fellous 3=
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n C .. .
The Principal Bench of the Certral Acpin.s o7 Liwe
Tribunal considcred the rules recardirg raserv  Lion Foz
o.u—cL
5~ & 5T oxplaired the term posts® and! vacancy? i~ ho
A

context of rescrvation even afler Me lick's caze iae

t
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5,11.3ain Vs.Delhi Admiristraiicn and others, AT0 VL2
CcaAT 353). The Tribunal observed as follous:i-

'y

%
(s
-

¥ yiih cue deference to the lserned Jutis C©
Punjab and Haryané High Court we arc uranli Lo
subscribe to ihe view tsken ty therm in ihoe
aforesaic CaSC.:It ié for the siwple roirosr

that the 0.i1. in questiuvn talks of voocznorung

Ty
H
'

occuriirg in a particular yegar and nov ©f oot
in a cadre. It is no doubt true thov im dzTil
Ray's case there'usrc tuo posis in the o oo
but that circumstancef dic rnot weich wiin hort
Lordshipns of the Supreme Court while 1oy irs R
the above rule, The O.0.cxpliciily lays our
that urder the carry forward rule if ¢ circlo
vacancy occurs for the swcond tinc or i0lzi 1.0

it should be treated as reserved agairg  nu

o
.
e
-
L

.
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reservation carried forward and a SC/&T
as the caesc nay be, should bz appuintod LT R &
the vacarcy in spite of thc ficu thaou the Q@c‘ﬁgyy
happcns to be the orly vicarcy in ihii roso oo
year, Obviously, the em:hasis is on tho too.rny.
and not on the cadre as such. This is P:M?i:L'V‘
what was observed by their Lordashi:s of “hc

Suprome Court in Arsti Ray's case (suprc, uh.is
only a single vacancy occu;;d in the gutos sxri

year i.c. 1968-69 and cespite the argu ot ihit

y . 1, . P
it beirc the only vacarcy occuring 1in a n@vL vios

recruitment year should be trcated as uroozogued
their Lordships repelded the ceorienticr willh hz
cbservation that! such a comstruction @ .. .0

che Rulec of its prime sigrificerce ope il o000

the c rry foruard provisicn illucooy,. T v



Lordships corcluded by saying theti-

#The construction sought to be put on the VIR

[2d

O

by the petitioner would perpetunte a ceoiv
infustice which has cloudacd the Zivas of «©
scction of humanity which is struccling o fi

its feet. Such a congtruction is a contrazvy

the olain lapgusge of the loweer of the Rly.
h e g 4

Board, the intencment of the Rule and its iz

historyY.

Hence, the vital guestion in @ situastion liko ULhiz
P) g

the number of vacancies occuring in particular yoo

3

fete

‘apd not the posts compriscd in a cadre, That Loin

us are of the considered view that ihe vacancy in

aquestion has toc bs filled in by appointront of ¢

reserved class(SC/ST) candidate under-the rule ©f Cxxvfj“‘

wary foruard",
XXX . 9.9'8 RAX

In this connection it is pertinert toc notiz

that some of the High Courts have taken a view

consistant with the view taken by the Allahabad High

Court in Malik's case notuithstanding the fact that

preponderance of authorities are against the sr1in

2
a8l

relied on by that Court and not consistant with thg

pclicy adopted by the Govi and approved by the SuoraTe

Court.
XXX HAK

However, as indicated above it is rot prudent

to go»in%& controversy any furtmer and give oOur

considered view on the conclusions of the Allahabad

High Court in Malik's case because the Apex Court is

seized of the matter,

R - AXX
Under these circurstances though we nave

discussed the contentions urged before us by ha

. N L s
parties based =N the argurents advanced by thor wo
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accept the reguest of the learned Adcitiunal
golicitor General. Sri V.é.Reddy, who appeared an
hehalf of the Railway and refrain from expressini
our final conclusions on the issues arising in
this case,uhich shall avait the decision of tho
Supreme Court in Melik's case,”
10. In our view there is nothing wreng or illegal about
the respondents’stand that in determining the number of
reserved posts fraction of 0.5 and above ghould be rounded
off to one and less than #8 0.5 ignored. In the case of
JC Malik v/s Union of India and Ors. what thé Hon'bls High
Court observed was that the reservation was with referance

to posts and not with reference to vacancies which may

occur in the cadre of posts. UWhile laying dauﬁ this ratio
the Eourt observed that if the’reservation quota was confinaod
to posts in thai gvent respandents No, 4 to 8 could not ‘
have been selected and, thersfore, the selection was rnot
in accordanéa with the law as their selection had baeen IR
made in excess of 15% quota. From this alone one cannot

e~

_ realis s Q2o
conclude that fraction jﬁi3§6: than (.5% to be ignored and
3 A

Wewdd |ond
that intemd to exceed the quota of 15%. The respondanis have

—

:gégéhy brought out that out of five posts of Pharmacist Groade I

» : ’

there is no schaduled casta at the moment. Thare is no s¢/57

at the moment. The 40 point rester is with reference to postys

/[ The 8rochure of Reservation for 56/STs in Services =p.48 r&?erg?

It is callad 40 point since it is possible to gst a whole L :i

number out of 40 while working out percentages for raservation é

on the basis of 15% and 73% (i.e. 6 + 3). 'No othaﬁ(numbcr 3
i

gorebd grve oult o esholo

if 15% or 74% is to be taken out. In this rosts{jpoints are’ |
| %

fixed for SC & ST. UWhen out of 5 posts some posts, say §7Fali‘
vacant, it is difficult to say which of the thre: cut of iderti~
cal 5 posts have Pallen vacant, Tha raostar helps in ralating

the vacancies to posts. The roster is a running account fron

[
®
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y=ar to ysar. For example if recruitment in a year

stdops at point 6 of ths cycle, recruitment in the
follouwing year will begin at point 7. In our vigy
the 40-point rostsr is not inconsistent with the
judgement of the Allahabad High qurt that reservation
is with reference to pests and not vacancies., If

thz reservation is related to vacancies, the ressrva-

tions in the posts might exceed 15% considerably.

'For example, if we assume that 4 vacancles in a cacdre af

10 occur every year for 5 years. Out of 4 vacanclos,
one (15% of 4 is 0.6 rounded off to one) will then
have to be reserved for SC and thus in 5 years 5 vacancien
will get reserved out of 10 posts. A fraction rourded 3f7
to one will in such cases lead to absurdities. But
rounding of f fractions to one and relating the

reseryation to points in the 40=-point roster for posts ui;iA:
not léad to such absurdities. If on the othar hénd |
fractions greater than 0.5 are not rounded off and tha rge
servation 1s with referance to number of posts alcneg,
a situation may arise whers in a cadre of 14 posts, no
post will ever go to a 5,7, on the basis of % calculatisﬁ;,:
For all times the S.T. will be deﬁrived from having

a reserved post in that cadre. That also would no® have
been intended by the Constitution Makers. The rasier
comes to aid in avoiding such siguations. It givon a
harmonious interpretation of the 60mplex situatian
regarding working out reserved points on prescribad
percentages. Article 16 of the Constitution very aptly
describzd that 'nothing in this Article shall prevant
the State from making any provision for the resarvation
of appointments or posts in amy favour of any backward
class of citizenswhich, in the opinion of the Statg,

is not adequatsely representad in the services of the

State'. The words used are ‘'appointments' or ‘posts’®.
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Rounding off fraction greater than 0.5 to 1 and
relating the point to roster point to datermine
whethar the post ohould be treated as reserved

or not cannot bs said to be inconsistent with .
judgements of the Apex Court in the case of
Girdhari Lal (Supra) or in the case of Areti

Ray (Supra). The decision of the Full Banch
(Supra) is met conclusive in nature yst. Out of

5 poste of Pharmacists Grade I, there is no SC/sT
in this case and the respondents are reserving one
poot for SC, Tﬁis is in order on the bacis of 15%

and the provioions of Article 16.

11. We, therefore, are of the opinion that tha
relief sought in the 0.A. cannot bs accedad to, Ag
regards manner of Pilling the posts, it io the preroga-
tive of the respondents to lay doun whether a post
ohould bs a selection post or a post to be filled
according to seniority subject to suitability and

also Prame recruitment rules, unless this has beean
done already, under Article 309 of the Constitution,
The prayer in the 0.A. cannot be acceded to, This

0.A. i, therefore, dismissed with no order as to

costzs. The interim order stands vacated.

S lonp sy q_

%9 -
(1.P. GUPTAg 5,[8'(1?/ : (RAM an\gm\:H) &
MEMBER (A VICE CHAIRFMAN (J)



