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XN THE CtiMTRAL ADPUNISnATlUE TRIBUWAL^
PRINCIPAL BENCH : NEU DELHI /A

Q.A. No, 17C2/92 Date of dacisian

Shri 3.B, Uerma .. Applicant

vz/s

Union of India •• Raspondents
and Othars

CQRAn

Hon'bla flr« Justice Ram Pal Singh, Uica-Chairman (J)

Hon'ble Mambar Shri I.P. Gupta, Plember (A)

For the Applicant ' .. Shri 3.K. Sauhnay, Advocate

For the Respondents .. Shri B.K, Aggarual

1, bJhathar Reporters of local papers may be
allousd to sea the Judgement ?

2» To be referred to the Reporter or not

U__Q_G __£_n_£_N_T

/"Delivered by Hon'bla Shri I.P. Gupta, riamber (A)J7

In this application filed under Section 19 of

the Administrative Tribunal Act, 1985, the aoplicant

has sought for the relief that the orders dated 19.6.1992

(lAnnexure AS) and dated 25.5.1992 (Anneaure A1) should
be quashed and the applicant promoted against the

existing vacancy of Pharmacist Grade I (550-700),

the applicant being the senior-most eligible omployee

and further direct the .respondents to make further

promotion to the post of Pharmacist Grade I as per

the seniority of Pharmacist Grade II. The impugned

orders dated 19.6.1992 (Annexure A8) are from the

Railway Board to the General flanager and the extracts
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thersfrorn is reproducad balou

n Tha points raisad by your Railway has basn

covered in para (ii) vide Board's letter No.

B9-E(SCT)l/49/5(pt) dated 15th Oune, 1992,

wherein it has been laid down that while

calculating the number of reserved posts,

fraction of 0.5 and above should be rounded

off to one and less than 0.5 be ignored. In

the instant case it is seen that there are

total 5 posts in the cadre of Senior Pharmacist
and as such one post can be reserved for

Scheduled Caste."

2. An extract from the impugned order dated 25.5.1992

(Annsxure A1) is also reproduced balou !-

' It is,therefore, requested to promote the

3enior-'fnost Scheduled Caste Senior Pharmacist

(grade Rs 1400-2000) as a Chief Pharmacist

(grade Rs 1640—2900)'.

This letter is from the Office of General Manager,

Northern Railway to the Chief Hospital Superintendent,

Northern Railway.

3. The Laarned Counsel of the applicant contendad

that on restructuring of cadre with effect from 1.1.1984$

the number of Pharmacists Grade I (1640-2900) in the

Central Hospital where the applicant is working was

increased from two to five. The seniority list of

Pharmacists Grade I, Grade II and Grade HI in the

Central Hospital had become a separate seniority unit

as enclosed at Annexure A4. One post out of total

strength of five Pharmacists in the' centralised cadrs

of Pharmacists of Northern Railway was already allotted

to Scheduled Caste candidate prior to decentralioation

and the scheduled caste empleyees ware not entitled

to reservation of any further post in the cadre of
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[V
Pharmacists Grade I which had a total strength of

five and 155^ of the total strength woold be less than

one posto

The Learned Counsel for the applicant further

argued that earlier the Office of General Manager,

Northern Railway had held the view, as is evident from

their letter dated 25th March 1991 to the Railway

Board that in implementing the percentage meant

for 3C 4 ST the Northern Railway had decided that

fraction ofjpoint should be ignored to avoid the
contempt of Supreme Court as decided in the case of

Girdhari Lai Kohli v/s Union of India not to

increase the representation of SC 4 ST to more than

15^ and 7^% respsctivaly« Similar view had bean

reiterated in the letter from the Office of General

Manager, Northern Railway to the Railway Board dated
19.11.1991.

5, The main thrust of the arguoment of the Learned

Counsel for the applicant uas that in working out

the number of posts for reservation on the basis

of prescribed percentages the fraction should bo
ignored irrespective of the fact whether it uas

more than 0.5 or less than 0.5. In this connection

he cited the judgement of the Apex Court dated Zlst

Qaceraber 1984 in U.P. Nos. 17386 to 17393 of 1984

/"Girdhari Lai Kohli 4 Others v/s Union of India 4 0ro^7«
The Apex Court had passed the following order

" Pending notice, the promotions which
may be made hereafter will be strictly in
accordance with the judgement of the High
Court in Civil Urit Pstition No. 1809 of 1972
and if any such promotions have been made
otherwise than in accordance with the judgement
of the High Court, such promotions shall be
adjusted against the future vacancies".

6. In the above order^ raferance has been mada to thS
judgement of the High Court in CUP No. 1809 of 1972.
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This is regarding the case of 3.C. Malik and Others

v/s Union of India and Othars dacidad by the High
Court at Allahabad. The following extract from that
judgement is reproduced balou

« In v/ieu of the above discussion, ue are

of the opinion that the Railway Board's

circular letter dated 20th April, 1970

made resjervation to the extent of 15^ in
favour cf Scheduled Castes in respact of

appointiJient to the posts and not to the

vacancies which may occur in the cadre of
postso Admittedly, respondents nos, 4 to 8
have bofn selected by the Selection Committee
and applainted to the posts of AGrade Guards

on the basis of an erroneous interpretation
j

of the Bailuay Board's circular letter. If

the circular was correctly followed and if
i

the reslervation quota was confined to the

posts in that event respondents nos. 4 to 8
could riot have bean considered or selected

i

for appointment to the posts of AGrade Guards.
In our opinion, their selsction was not in

accordance with law asitheir selection has
bean miide in excess of the 15^ fixed for

I '

Scheduled Castes candidates."

Therefore, tKa Learned Counsel for the applicant stressed
the point thiat since no reservation, in excess of 15^ could

^ be allowed for SC, in case of five posts of Pharmacist
^ Grade I, thj^re should be no reservation for Scheduled

Caste because even if one post was reserved the percen-
1 • .

tage would |axcead 15^.

7. The Ltjarnad Counsel for the respondents contandad
that prior \o decentralisation the post of Pharmacist
Grade I on the entire Northern Railway was five and



out of fi*/e posts one post of SC and one post of ST

uere reserved according to AO '̂̂ lr^ster but ^ one SC
candidate uas available. In the restructuring scheme,

the posts of Pharmacist Gr.I uare increased from 5 to 52
on the entire Northern Railway. Out of 52 posts of Phar

macist Gr.I, 5 'posts were given to the Central Hospitals

New Delhi. Out of these five posts,, four posts wata

filled and only one vacancy exists, He clarified that

there was no SC/ST candidate appointed against any of

these 5 posts. Against ths fifth post, reservation has ,,

been done on the basis of AO.^ roster, since the
vacancy is to be filled at the stage in the roster whers

tha post is reserved for scheduled caste.

^ 8. Tho Learned Counsel for tha respondents further
argued that the clarification^ to the affect that uhilo
determining the number of allowable reserved posts by

applying the percentage of 15$^ for scheduled castcs and
7\% for scheduled tribes the fraction of 0.5 and obovo

off- i
should be rounded as one and less thanO.5 ignored, was

issued by the Railway Board to all the General fTanagera

keeping in view ths interim orders passed by the Hon'ble
Supreme Court in flalik's \

I yr•'^— '

The interim order of the Apex Court

in 3C Malik's case reads as follows J-
•Ua clarify our order dated 2A.2.19BA by directing
that the promotions which may be made hereafter
sill be strictly in accordance with tho judgemont of
the High Court and such promotions will bo subject;
to the result of the appeal. If any promotion hava
been made after February 24, 1984 otherwise than In
accordance with the judgement of the High Court such
promotions will be adjusted against tha future vacan
cies. CMP is disposed of according]^'

A reference to the judgement of the High Court in the abd^O

V



J

%

-6-

ordar relates to the order of the Allahabad

High Court in Writ No. 1809 of 1972

/"3.C. Malik and Others versus Union of
India? and the extract from this judgement
has earlier been produced by us in this

or dar «

3. Analysing the facts and the lagal isstiaxi

involved in this case ua observe at the out set
that the ordar of Allahabad High Court m

I.e. Malik's case is the -ftiling ordar

at present. The reservation to the extent

of 15 par cant in favour of scheduled caste

has tc be dona in respect of appointman tato

posts and not to the vacancies uhich nay occur

in the cadre posts#

10. Th3 full Bench of the Tribunal in the

case Of'^. Lakshminarayanan and Others versus

Union of India and Others /"O.A. 759/87^^

decided on 27th February. 1992 at Hyderabad.

8encjJ observed, inter-alia, as follous :

7
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^ "The Principal Bench of the Central Amir:

Tribunal considered the rules recardirc] rcserv ri\-

SC 5: ST explained the term posts* and* vacancy* in
A

context of reservation even after f-lallic(<*s cscu ;Lru

S/;'.3ain Us.Delhi Adminis trs ticn and oihtiSj ATH

CAT 353), The Tribunal observed as follous:-

Cf

n Ui'ch due deference to the Icsrnod Cu-nc of iho

Punjab and Haryana High Court ue arc urrpl;. ro

subscribe to the vieu taken by them m tn^

aforesaio case. It is for tho siir.plo rcrr;.r

that the D.rl, in question talks of vac zn-.d-nc

occuriing in a particular year and not of ...o'.:.

in a cadrs. It is no doubt true thro in iirtl

Ray*s case there uere tuo posts in the c dro

but -chat circumstance^ die not seich uiih

Lordships of the Supreme Court uhils rjr

the above rule. The 0,r', explicit ly lays

that under the carry foruard ruls if a sinr.l:.-

vacancy occurs for the second line or I'n'rs ti::;

it-should be treated as rsservcd ar.airs' -"u

reservation carried foruard and a SC/ST c.c-r -^. j

as the case may be, should be appointed r rrnt

the vacancy in spite of chc face thor cna CniC n'

happens to be the only vacancy in th„c n

year, Obviouslyj the sm,-.hc;si3 xs on cf.wi \ „c—: • y

and not on the cadre' as such. This is ..r,:?icu.'y

what uas observed by their Loroships . r
U i

Supreme Court in Arsti Ray's case (suprr

only a single vacancy occurcd in the out! n.

year i.e. 196 8-69 and despite the argur'cr t th.t
1. . , .

it beirc the only vacancy occurxnc in a

recruitrrent year should be treated as u'

their Lordships repelled the con ten tier ui'h h:

observation that" such a cons true; n -• 1 ;r .c

uhc Rule of its prims significance c.n c.. il r -;- •

the c rry foruard provision illusory." :n

o o CJ
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Lordships corclutjcd by saying chat:-

"The construct-ion sought to be put on the ' U-..:

by the petitioner uould porpetuotG a suci.'l
in "ustice uhich has clouced the ^iues of o
section of hurr.anity uhich is strurglinc co fif u

its feet. Such a construction is a contraiv -O

the plain lanfjuagu of the Icuuer of the Rly.

Board, the intenoment of the Rule and its ic.isia.iiv.
history".

Hence, the v/ital question in a situation liko v,h...3 i-

the nunber of vacancies occuring in [jar t-icular r

and not ths posts comprised in a cadre. That bcinc so,

uO are of the considered vieu that the vacancy

question has to be filled in by appointr ont of r

reserved class(SC/ST) candidate, under ^the rule of

forward",

XXX XXX XXX

In this connection it is pertinert vo n-ji-e

that some of the Hdgh Courts have taken a vieu
consistant with the view taken by the Allahabao High

Court in Malik's case notuithstanding the fact fhsc
preponderance of authorities are against the piircipies
relied on by that Court and not consistant with the

policy adopted by the Govt and approved by the Supia

Court.

However, as indicated above it is rot piudonc

to go into controversy any furtner anci give our

considered view on the conclusions of the Allnhobad

High Court in Malik's case because the ^pex Court is
seized of the matter,

XXX XXX

Under these circumstances though wo have

discussed the contentions urged before us by 1

parties based the arguments advanced by the

V ^

:ema.
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accept the rcnuest of the learned Adcitienal
9

Solicitor General. Sri U.R.Reddy, uho appeared or;

behalf of the Railway and refrain from Qxpraosin:u

our final conclusions on the issues arisinig in

this C3se,uhich shall await the decision of tho

Supreme Court in flalik's case,"

10, In our view thara is nothing wrong or illegal about

the respondents'stand that in determining the numbsr o^"

reserued posts fraction of 0.5 and above should be rounded

ofj^to one and less than 0.5 ignored. In the case of

5C flalik u/s Union of India and Ors. what the Hon'bla High

Court observed was that the reservation was with reference

to posts and not with reference to vacancies which may

occur in the cadre of posts. Uhile laying down this ratio

the Court obsereed that if the^reservation quota was confinod

to posts in that event respondents No. 4 to 8 could not

have been selected and, therefore, the selection was not

in accordance with the law as their selection had boen

made in excess of 15^ quota. From this alone one cannot

conclude that fraction^-"tsS^than be ignorod ^
to j I ^

that to exceed the quota of 15/^. Tha respondents have
•hA.—

'mexi&y brought out that out of five posts of Pharmacist Grade- i
there is no scheduled caste at the moment. There is no SC/Sl

at the moment. The 40 point roster is with reference to posts.

/"The Brochure of Reservation for SI^STs in Services -p.AS

It is called 40 point since it is possible to get a whole

number out of 40 while working out percentages for rosarvatian

on the basis of 15^ and 7^% (i.e. 5 + 3). No othar^ number
if or 7\% is to be taken out. In this roster^ points are

A

fixed for SC 4 ST. IJhan out of 5 posts some posts^ say 3^ fall

vacant, it is difficult to say which of the three out of irierti-

cal 5 posts have fallen vacant. The rostar helps in ralatinn

the vacancies to posts. The rostar is a running account f^on

.."0
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y=ar to yaar. Tor example if recruitment in a year

strops at point 6 of the cycle, recruitment in the
follouing year uill begin at point 7, In our uieu

the 40-point roster ia not inconsistent with the

judgement of the Allahabad High Court that reseryation

ia uith reference to posts and not vacancies. If

the reservation is related to vacancies, the reserva

tions in the posts might exceed 15% considerably#

For example, if ue assume that 4 vacancies in a cadre of •

10 occur every year for 5- years. Out of 4 vacancies,

one,(l5^ of 4 is 0.6 rounded off to one) uill then

have to be reserved for SC and thus in 5 years 5 vacancieo

uill get reserved out of 10 posts, A fraction rourdad iff

to one uill in such cases lead to absurdities. But

rounding off fractions to one and relating the

reserij^ation to points in the 40-point roster for- posts uiill

not lead to such absurdities. If on the othgr hand

fractions greater than 0.5 are not rounded off and tha

servation is uith reference to number of posts alone,

a situation may arise uhara in a cadre of 14 posts, no

post uill ever go to a S,T, on the basis of 7% caloulatiori.

For all times the S,T. uill be deprived from havinQ

a reserved post in that cadre. That also uould not have

been intended by the Constitution dakers. The roscer

comes to aid in avoiding such situations. It givoo a

harmonious interpretation of the complex situation

regarding uorking out reserved points on prescribed

percentages. Article 16 of the Constitution vary aptly

described that 'nothing in this Article shall prevent

the State from making any provision for the reservation

of appointments or posts in afty favour of any backyard

class of citizensuhich, in the opinion of the State,

is not adequately represented in the services of the

State'. The uords used are 'appointments' or 'posts'.

•d d
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Rounding off fraction greater than 0»5 to 1 and

relating the point to roster point to determine

whether the post ohould be treated as reserved

or not cannot be said to be inconsistent with

judgement® of the Apex Court in the case of

Girdhari Lai (Supra) or in the case of Areti

Ray (Supra). The decision of the Full Bench

(Supra) io not conclusive in nature yet. Out of

5 posts of Pharmacists Grade I, there is no SC/ST

in this case and the respondents are reserving one

poot for SC. This is in order on the basis of 15^

and the provisions of Article 16.

11. Ue, therefore, are of the opinion that the

relief sought in the O.A. cannot be acceded to. As

regards manner of filling the posts^ it io the preroga*

tive of the respondents to lay down whether a post

ohould be a selection post or a post to be filled

according to seniority subject to suitability and

also frame recruitment roles, unless this has bean

done already, under Article 309 of the Constitution.

The prayer in the O.A. cannot be acceded to. This

O.A, is, therefore, dismissed with no order as to

costs. The interim order stands vacated.

(I,P. GUPTA) 3,|8|1 =
flERBER (a) V I

L
(RAM PAL SINGH)
VICE CHAIRMAN (3)


