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The applicant is aggrieved by the order passed by
the respondents  dated 15.5.1992 rejecting his claim for
arrears ot pay on hizs promotion  as UOC and aAsszistant  and
Pixking his  pay on notional basis. The applicant has

alleged that since the order dated 20.2.1992 has ©
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assed by the President  of India which haz set aside the
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shment  awarded to him sarlier and has fully exonerated




him of  all the charges as 1f he  was  in saryioe
!,. i e

throughout, he is entitled to arrsars of  pay o +is

promotions.

The brief history of the casze is given in the

by the President dated 20.2.1992. From thiso

ordar pax

that the Tribunal by  order dated

Grdaer, It is
12.3.1787 had  guashad the order of punishment of  removiog
the applicant  from service and directing the disciplinary
authmrity o conduct de novo  dizaciplinary
syainst the applicant with rezpect to the chargesheet which
haod been initiated against him under Rule 14 of the DOs

LCCA) Rules, 1965 in 1973, In compliance with tohe

4

Tribunal’s ordei, the applicant was reinstated and  desmed
ta have been placed under suspension with effect  from
D.1201978 and de-novo  disciplinary procesdings WE T ¢
initiated. At the conclusion of  the proceedings, the

in the time scale of

&

penalty of  reduction by five stage
pay for a period of thres vears was imposed on  the
applicant by order  dated 15.1.1988. T he ordsr o
suspension  was  revoked by order dated L.Z2.1938, In thia
order, 1t has  been stated that the period from 13,11, 1977
to 310101988 was  treated as period not spent on duty in

terms of FR  54-B. A show cause notice was also issued  to

the applicant as to why for the period from 13.11.1272 to

SL.01.1988 i.e. the period of his absence from duty,
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pPay whould not be restricted to the subsistance allowance
already sanctioned to him. After considering the reply of

the applicant dated ST.4.1988, the disciplinary authority

[STSX:

sed the oarder dated 12.8.1988 holding that the pay  andg

allowances  for the said period will be restricted to  the
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wﬁubgistence allowance already sanctioned. against this,
the applicant filed an appeal on 7.3.1988 and the appellsate
authority considering the facts of the mase, including the
fact that the case has been pending since l@?E)Veduced the
penalty and  imposed on him the penalty of reduction in his
pay by one stage from the stage at which it is fixed in the
time scale of pay  with effect from the dat s of
reinstatement  for a period of one vear without ocumulative
gffect vide order dated 20.7.1988. However, the appellats
suthority upheld the disciplinary authority’s order dated
LE2LUBL1788 regarding restricting the pay and allowances
pavable to him for his absence from 13.11.1972 to 21.1.198%
te the subsistence allowances already paid. Againz this

the applicant made a reprasentation on 5.7, 19589

ayainst the treatment of his suspension period as not spent

on duty restricting his period to the subsiztence allowance

b

already paid.

z. In  the order passed by the President of India
dated 20.2.199%2 in exercise of the powers conferred by Rule
290 of the QS (CCA) Rules,1945, it is stated that after
careful consideration of the applicant™s  representation
- dated 5.7.1989 with reference to all the relevant records,
facts and circumstances of the case, the President had Come
tothe conclusion  that the period of applicant =z BUuspension

from 1Z2.11.1972 to E1.1.1988 was Wwhaolly unjustified a5 the

Hid

purpnss could have been  sarwed by transfer ot the
applicant. Therefore, the President sat  aside the
Minizstry s  orders dated 31.3.1988, 12.8.1988 and 26.5.19899
and orderad  that (i) the period of applicant’s sUspaension
From 13.11.1972 to S1.1.1988 shall be treated as period

spent on duty  for  all purposes; and (ii) the applicant




shall be paid full pay and allowances for the period of his

b
suspension  vide Ministry’s letter dated 30.4.1990. The

applicant has  submitted that since he has been fully
exonerated of  the charges levelled against him by the
President of India who has passed the order, referred to
above, he is entitled to &ll the benefitse of serwyioe,
promotion as UDC and Assistant in 1974 and 1979, arrears of
pay on the pronoted post and other consequential benefits.
Shri Rail, laarnsed proxy counsesl  for the applicant, has

relied on a number of cases, Union of India & Ors. _Vs.

K-¥._ _Janakiraman (ATJ 1992 (Yol.1) 371. C. _Narayanan Nair

and Ors. ¥s. G.M. Telecommunication (ATC . 1994 (26)

8883), Sri Abdul Majid Khan & Ors. Vs. State & Ors. sLa

1221(3) 95). Sri_ G. Chokkan _ Qrs. _ Vs. Assistant

Engineer (SLJ_ 1991 (¥ol.II) CAT 61) and Mohan __ Singh_ V¥s.

Union of India & Ors.

(AT 1291 (Yol.I) 596). He submite

that in Janakiras s ...case (supra), the Supreme Court has
held that the normal rule of “ho work no o pay”  is not
applicable  to the cases where the person iz kept away  From

wWwork by the authorities for no fault aof his.

q. Mone  appeared  for the respondents even . an the
second call. However, we have perused the reply filed by
the respondents. They have relied on Fundamental Rule 1%
and instructions issued by the dovernment of India

regarding procedure to e adopted in CaTET wiher e

disciplinary proceedings are initiated against an amp lioye

k&

They have submitted that in accordance with the Fundamentes )
Rules and the relevant ins structions, the applicant was
promoted sz UDC w.oe. . 1.2.1977 and as Azsistant w.e.f .

21?82 on notional bazis with reference Lo the date of

promotion of hiszs  nest Junior. His pay in the promoted

>
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posts was notionally fixed with effect from the dates of
notional promotion, but he was given the monetary benefit
of the increased w.e.f, 1.2.1988, the date on which he
assumed the duties of his promoted post. They have,
therefore, submitted that the applicant has already been
given due benefits flowing from the order of exoneration as
if he was in service throughout with notional promotion as
UDC and Assistant. The respondents have, therefore,
submitted that the applicant is not entitled to any of the
reliefs sought as he has already been given whatever was

due to him.

5. In the order of the President of India dated
20.2.1992, it has been clearly stated that the applicant
having been fully exonerated of the charges, he should be
given all benefits as if he was in service throughout. In
the light of this order, it is not open to the respondents
to state that even though they have given the applicant his
promotion as UDC w.e.f. 1.2.1977 and Assistant w.e.f.
20.2.1982 thiz will only be on notional basis and the
monetary benefits flowing from the promotion i.e. increase
of pay would be given only w.e.f. 1.2.1988, the date on
which he actually assumed his duties in the promoted post.
This contention of the resondents is contrary to the order
dated 20.2.1992 which is a very detailed order in which the
entire records, facts and circumstances of the case have
been fully considered. The President has ordered that the
applicant shall be entitled to all benefits as if he was in
service throughout which would, therefore, mean that he
would also be entitled to the backwages and arrears of pay
on promotion and not just notional promotion only. To this

extent the respondents’ subsequent action is contrary to
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law. In Harbans Sin tate of Punjab & Ors.(1995(2)

SLJ 441), the Supreme Court has  held that since the
Government itself has found himself to be eligible and was
appointed w.e.f, 20.5.1977 i.e. the date on which his
junior was promoted, it must be deemed that the appellant
was duly promoted with effect from that date and he is
entitled to all consequential benefits. (See also H.M.

Ramayl Vs, State of H.P. & Ors. (1991(17) ATC 259).

This is also in consonance with the judgement in

Janakiraman’s case (supra) and the other judgements relied

upon by the applicant.

& In the result, this application succeeds. The
impugned order dated 15.5.1992 is quashed and set aszside and
the applicant shall be entitled to all monetary benefits
flowing from the President’s order dated 20.2.1992. The
respondents shall pay the arrears of pay and allowances to
the applicant from the date of his promotion as UbC and
Assistant in accordance with law. This shall be done
within a period of two months from the date of receipt of a

copy of this order.

0.A. allowed as above. No order as to costs.
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