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O.A. NO. 1605/92 DBOIDEQ ON ; ^

Sudershan Kmaar Sttthi •#• Applicant

-Versus*

Union of India & Anr« ••• Respondents

CORAM : THE HON*BLE AR. T« S. OBEROI, MEMBER (J)
THE HON<BLE KB. P. C. JAIN, MEMBER (a)

Applicant through ShriS- Kv Aggarwal, Counsel

Respondents through Shri P. P. iOiurana, Counsel

JUDGME NT

Hon*ble Shri P. C* Jain, Msmber (a)

The applicant is working as Assistant in the Ministry of

Surface Transport* His grievance pertains to the selection for

the post of Technical Officer in the Charterirg wing of the

MlnUtry. One post of Technical Officer in the pay scale of

Rs*2000*3500 fell vacant^ With a view to filling up the same

on transfer on deputatioi\/Uansfar basis, Applications from

officers who volunt*»r»d th* aforesaid post ware Imrited
vide office aiemocandu* dated 3.i.l99x. As per the recruits*
rules In which the total nuaber of posts of Technical Officers
are shown to be five as In 1988, the post Is to be filled up SOU
by transfer on deputatloiv'transfer falling which by direct
recrulteent and reoalnlng 5C« by direct recrultaent. as per the
recrult-ent rules, a QPO 1, provided only f„ corflrwtlon. a,d
consultation with the UPSC Is necessary while .aklng direct
recrult«ent and selectlig an Officer for appointment on
transfer. The post belongs to General Central Servic* Group 'B'
Gazetted Non.*ilnlsterlal. The applicant also applied for the
ebove post In pursuance of office memorandum dated 3.1.1991.
After scrutlnUl,, the applicatlons..eetl.« of the ore was '
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contrarMd on 13*11«1991. The conalttee reconnencied one person

for regular appolntaeFit as Technical Officer on transfer on

deputation basis and two candidates for appolntnent as
two

Technical Officers on ad-hoc basis against thg^posttaeamt

for direct recrultaent* The committee also recommended that

for filling up the two posts on ad-hoc basis against direct

recruitmentt necessary relaxation* if any required* may be

diJtained from the competent authority* The a$>plicant*s name

was not Included In the three naaes recommended by the DPC as

aforesaid* iloQrieved by the selection* the applicant filed

0*A* No* 2695/91 with the following prayers :-

•(P-1) Call for relevant records* including
Select List and Promotlor^uppointment Orders*
from Respondents 1 and 2 and

Set—aside the Selection and mppointment
of Respondent 3* 4 and 5 to the post of Technical
Officer pursuant to (Vl) dated 3-1-1991 and

(P-3) Direct Respondents 1 and 2 to make selection
and appointment to the three posts of Technical
Officers pursuant to Circular (Vl) dated 3-1-91
on the basis of Service Records* i.e** the a.C.Hs
and Seniority of the candidates who applied and
were short-listed* excluding Respondent 5* and to
appoint the Applicant with effect from 14-11-1991
or earlier* if he made the grade* with all benefits
Of Pay and allowances etc* effective such date* and
(P-4) Gr.nt any othw r.Uaf to th. »pXkant. and
(P-5) Allow thU ^plication with cost.'

A, th. .arll„ ..lactlon had h-n ca«.ll.d hy th. e«prt.nt
"thorlty. o.A. 269^91 -a, dUpoa.d of by th. follow!., ,d.r
dated 13.4*1992

•Both are heard*

2. Ih. pray« of th. applicant In r.g«:d to P.i
•nd P-U has alr.ady b-n bh. Accocdli, to th.
Uumi couns.l for th. applicant who states that
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the selection has already been set aside» the
only prayer that he nabes Is that a review

DPC should be held earliest possible to
re-conslder the cases In accordance with the

rules. This prayer Is allowed and the

respondents are directed to have a review DPC

earliest possible* preferably within 2 nonths
In case the Select List earlier drawn up has
already been cancelled by the respondents.

With the above directions* the O.A* is
disposed of finally."

2. Ministry of Surface Transport (Establlshnent-II) Issued

a letter on 23.6.1992 (Annexure A-1) by which eight canlldates

Including the applicant were requested to report to JolrA

Secretary (T & A) at 10.45 A.M. for necessary Interview.

It Is against this Impugned communication that the applicant
has filed this O.A^ praying for setting aside the l^>ugned

(AnnexBt. A-i) drt.d 23.6.1992 and for dli«:tli« the
raapondants to fill thrae posts of Tscholcal Officsrs In th*
Chart«lng wing on tha basis of A.GJi.s for tha last flva yaais
and sanlority. and for granting any othar rallaf. A, an Intari.
-asura. tha applicant had prayad for an ax-parta ad lnt«M«
ordat rastxalnlng tha raapondants frao holdiig Intarviaw
pursuant to tha aboya ii^ugnad latt«: till tha final disposal
»f tha O.A. Tha ftibunal by ord«: datad 23.6.1992 daclinad to
grant th. intarta raiiaf prayad for. Ho«v«r. f« s,fagu«:di,g
tha intaraat of tha applU.nt. tha raspondant. «ra dlractad
to .110. th. applicant^to appaar In th. intaryl.., .ithout
prajudica to hi, clai,y;for not giving af„ct to tha rac«.«rt-
ations of tha salaction conaittae tfii .

, <«»«tae till tha naxt data of haarlm.Th. abova lnt«cl. otdar has contlnuad sinct than.

3. With th. consant of both parti.,, this o.a. i, h.i.«
djosad Of finally
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4« The respondents heve contested the O.A* by filing a reply

to the show cause notice* We have perused the material on

record and also heard the learned counsel for the parties.

5. One of the grievances of the applicant is that t^ile the

earlier selection was held for three posts, the fresh selection

is being held for only one post. The case of the respondents

on this point is that even in the office nemoranduBi dated

3.1.1991 ^plications were invited only for filling one post of

Technical Officer. It is further stated that earlier the

BIC had recomnended names of two candidates for appointment on

ad>hoc basis for the vacancies meant to be filled up by direct

recruitsient quota, and as the UP3C has already fixed 13*7.1992

for selecting two candidates for fillirq up the two direct

recruitment posts of Technical Off icers, the Ministry does not
prcpoee to fill op any post on ad-hoc basU. As thare Is only
on. post W.ich I, to be filled on a regular basis by transfer
ondeputatloiy'transfer, the selection Is being held only for
one post. There Is nothing on record to rebut the aboee
contention of the respondents and as such, the respondents
cannot be faulted for taking action for fllll,, „p only one
poet on transfer on deputatlon/transfer basis. Another
contention of the applicant Is that W,ile the earllw: selection
-as held by the Die. the i. bel^ held through
aselection ccesslttee. The case of the respo«,ents on this
point Is that the recrult.ent rulel^pPSJide for any DFC for
selection of acandidate ondeputatlon^transfer basU. arri It
is on this accent that the rec cuoendat Ions of the DK earlier
held were not accepted bv th<» -y the competent authority, it isfather stated that the Ministry approached the Depart.e„t of

transfer on deputation In such an eventuality. .„d that
Oepartuent advised that the .ppolntl^ auth.lty cal



- 5 -

constitute an appropriate selection comeaittee for the purpose

of selection of a candidate on transfer on deputation/transfer

basis* Apcordingly, a selection ccmnittee with the following

composition was formed with the approval of the Secretary (SFT) :•

1* Joint Secretary (T) - Chairman

2* Chief Controller of
Chartering (or Deputy
Chief Controller of • Member
Chartering in absence of
Chief Controller of
Chartering)

3* Deputy Financial
Adviser . Member

4* Deputy Secretary (C) - Member

Here, it may be mentioned that the earlier selection was

conducted by the IffC comprising of the followiiq

1* Jfoint Secretary (t) - Chairman
2* Chief Controller of

Chartering . Member
3* Deputy Secretary

(Coordination) - Member

- Coopted Memberfrom minority
community

W* have already referred to above the provlsiotm of the
recruitment rules and the fact that these rules do not provide
f« a DPC f® selection of a candidate for appointment on
deputatlon^transfer basis. In view of this fact, the action
Of the respondents In constltutlnp aselection cmemlttee as
P« the advlre of the Bepartamnt of Personnel &Irainl,^ ca-,ot

faulted. Another contention of the «.pl,.ant is that so far
seUctlon to th. post of Tachnleal Off Icar on th. basts of
deputatlovtransfar has ha.n bald only on th. basis of scrutiny
Of service records including A.C R « h.,* ,A.C.Res but the selection by the
i^ugned order dated 23.6 iQOo h • i
Of w . 23.6.1992 has also brought In theerv aw. vhich Is alleged to be arbitrary, in the ab a
of any specific provision In *^ Povtston In thU regard In the relevant
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recruitmnt rules» it Is diff icylt to uphold the contention of

the ^plicant that the action of the respondents is arbitrary*

However, it needs to be stated that it is eiqpected that the

conponent of viva voce would not be the determining factor

in the selection of a candidate. The respondents in their r^ply

have stated that the selection ccnmittee shall also take into

account the A.C.R.S of the eligible candidates, but the criteria

of seniority is not applicable as the post is to be filled up

by transfer on deputation/transfer basis and not by promotion,

we may also state that the weightage which may be assigned by

the selection committee to the performance in the interview

should not be ei^essive and in this regard observations made

by the Supreme Court in a number of cases should be fully

complied with by the selection committee.

6. The last grievance of the applicant is that Wiile the

Tribunal in its order dated 13.4.1992 had directed the respondents

to hold a review Die, the re^ondents are holding a fresh

selection. The case of the respondents is that the s^e ei^t

candidates who were considered for earlier selection have been

invited for the fresh selection, and that since there is no

provision in the recruitment rules for a DPC for filling up
the post on transfer on deputatioi^transfer basis, the only
appropriate manner by which the directions of the Tribunal
could b. ccwplUd with In th. true sens, wes to eonstltut. a
sel«:tloncc»iinltt.«,tho cosposltlon of which is not significantly
diffM.nt than th. cosiposition of the earlier DK. we have
cerefuUy considered this aspect of the natter end are of the
view that on the facts end in the circuaistaiKes of the case,
going oniy by the letter of the direction of the Tribunal in
the order dated 13.d.l992 would not h,v. been in aco«dence
with the provisions of the recruitnent rules. The intention
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behind the direction of the Tribunal has to be understood in

the manner in mihich the selection Is to be confined

to the same set of candidates and the process of selection

is by a selection committee; whether this committee is named

as a QiPC or a selection committee* does not appear to make

any vital difference to the process of selection.

?• In the light of the foregoing discussion* we find that

this O.A* is devoid of merit and subject to the observations

in para 5 above* the same is accordingly dismissed leaving

the parties to bear their own costs*

( P* C* Jain p ) ( T. S* Oberoi )
Member (a) Member (J)


