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The Hon'ble Mr.P.K. Kartha, Vice Chairman(J)

The Hon'ble Mr.B.N. Dhoundiyal, Administrative Member

1. Whether Reporters of local papers may be allowed
to see the Judgment"^

2. To be referred to the Reporters or not?

JUDGMENT

(of the Bench delivered by Hon'ble
^ri P.K. Kartha, Vice Chairman(J))

As common questions of facts and lau have been raised in

these tuo applications, it is oroDosed to deal uith them in a

common judgement,

2. The aoolicants in both these applications have worked as

Constables in the Delhi Police# They hav/e prayed for setting

aside and quashing the imougned order dated 15, 5, 1992 issued

by the Deouty Commissioner of Police proposing to hold a
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departmental enquiry against them and to set asida and

quash the impugned order dated 13,5. 1992, whereby they

have bean placed under suspension pending such enquiry,

3, The applicants u er e deputed from 2,00 p.m. to

6,00 p,m, on 11,5, 1992 to ensure the proper custody of

one undertrial, namely, Harvinder Pal involved in case
/

No,FIR-241/87 under Section 302/397 I,P.C,, P, 5, Lodi Road

and in case r,I»R, 771/87 under Section 39 2/397/34 I,P,C,

P.S,:Rajauri Garden, New Delhi, Shri Harvinder Pal was

admitted in RML Hospital on 7,5, 1992 on the prescription

of a doctor of Central Oa 1 for treatment of diabetes.

The proper guard consisting of one Head Constable and

7 Constabl-s were deputed on him to avoid escape. The

duties uere sorted out for a period of 4 hours only.

On 1 1,5, 1992, during the course of the duty, the under-

trial offered some 'namksen' to the apolicants in which

he had mixed some intoxicants. After consuming that
V

'namkeen', both of them became unconscious and the

undertrial managed to escape, FIR-177/92 has been

lodged against the applicants under Sections 223/224/328

of the I.P.C, at Police Station Plandir Marg on 11,5,92,

The impugned order of suspension was eassed thereafter

on 13,5, 1992 and the impugned departmental enquiry was

ordered on 15,5, 1992,

4, The responcants have stated in their counter-

affidavit that in the criminal case, apolicants have
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neither been summonsd to join the investigations, nor

have they been arrested. The case is still under

investigation. According to them, the contents of the

deeartmental enquiry are not related to the criminal

case as it is being conducted for xx their misconduct

and violation of the instructions.

2^ The learned counsel for the aonlicants argued that

during the pendency of the criminal case, dsoartmental

enauiry cannot be held against the applicants. In that

case, the applicants uill have to disclose their defence
prejudice

uihich uill them in the criminal case registered

against them. In this context, she relied upon the

judgement of the Supreme Court in Kusheshuar Dubey *ls.

3harat Cocking Coal Ltd., AIR 1988 S. C. 2118.

5^ As against the above, the learned counsel for the

respondents stated that the deoartmental encuiry is not

related to the criminal case which is being conducted

for' XX the misconduct and violation of the instructions

by the apolicants. The criminal case uill be in respect

of the conspiracy and on the question uhethar the applicants

were instrumental in the escape of the undertrial.

7. Uhen the applications came uo for admission on

29.5. 1992, the Tribunal passed an b_x par te interim order

directing the respondents not to give effect to the impugned

order dated 13. 5. 1992 proposing to initiate departmental

encuiry against the applicants. Uhen the case came up for
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-idmission on 3. 7, 1992, the laarnsd counsel for the respon

dents opposed the admission as well as the continuance of

the interim order,

0^ 'Je have heard the learned counsel for both the

parties and perused the records the case carefully.

The incident referred to in the F,I,R, 117/92 registered

with the Police Station, riandir flarg, and in the allegations

against the applicants in the imougned order dated 15th

nay, 1992, proposing to initiate departmental enquiry

against them, is the same. Both refer to the undertrial

giving 'namkeen' to the applicants and their eating the

same leading to their fd ling unconscious and the escape

of the undertrial uhen they were supoosed to ensure his

proper custody. There may be some variations in the

details given in the charge-sheet and in the F,I.R., but

the incident and the basic facts remain the same,

9, uJith regard to the contention of the learned

counsel for the applicants that if the deoartmental

enquiry initiated against the applicants uera not to be
their

stay ed ,they wo pld have to disclose defence and it
them

would prejudice '{_ in the criminal trial, tbe learned

counsel for the respondents submitted that the

applicants themselves have admitted to have consumed the

'namkeen' uhich made them unconscious. This is an

established fact which cannot be disputed. The learned

r-
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counsel for the respondents else contended that the

charge brought against the applicants in the criminal

Case is also not grave. The punishment prescribed for

the offence under Section 223 of the I,P,C, is only

imprisonment f'or a term which may extend to two years

or with fine, or both,

10, In our opinion, the cuestion whether there could be

simultaneous proceedings against a Government servant in

respect of the same incident, would deoend on the facts

and circumstances of each case. The Suoreme Court has

stated in Kusheshuar Oubey's case that "It is neither

possible nor advisable to evolve a hard and fast, straight-

jacket formula valid for all cases and of general applica

tion without regard to the particularities of the individual

si tuation, "

11, In the instant case, the basic fact of the

apolicants' falling unconscious by consuming the 'namkeen'

while they were on guard duty on the under trial, renders

them liable to criminal orosecution under Sections 223,

226, and 3 28 of the I,P.C. as well as for departmental

action for conduct unbecoming of Police officers,

12, In S, K, Bahadur Us, Union of India, 1987 (4) SLB

(CAT) 51, this Tribunal has held that even if the

oetitioner is acpuitted in the criminal court, that will

not per se entitle him to be absolved of the charges

of misconduct in the disciplinary proceedings in case

,,,, 8,,,
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' ernethese charges are proved. The decision of the Supri

Court in Kusheshuar Dubey's Case, does not lay doun the

lau in a str aigh t-j ack et formula that no simultaneous

proceedings can be taken in respect of the same incident.

In our opinion, the fact of the applicants having consumed

•namkeen' while they were on duty to guard against the

escape of the under trial being undisputed, no prejudice

will be caused to them in the criminal trial if the

departmental enquiry relating to their misconduct uere

to be held. The applicants have not alleged any m^ fides

against the respondents in deciding to take simultaneous

proceedings against them. The criminal proceedings have

not even commenced though an F.I.R, has been lodged in

the Police Station.

13. In the facts and circumstances, we do not consider

it aoprooriate to stay the departmental proceedings

initiated against the applicants. The learned counsel

f-or the applicants stated that in case the applicants

are dismissed or removed from service, their families

would be ruined and the applicants would not get any

employment in Government elsewhere. This is a matter

which the respondents should consider in case they

decide to impose any penalty on the applicants after

the conclusion of the departmental encuiry. In the

circumst^ces, wa see no merit in the present applications
Cv—
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and the same are dismissed. There will be no order

as to cost^ CVU-
14, Let a copy of this order be olaced in both the

Case files.

{/l^ .
(B,N, Dhoundiyal)

Administrative flember

CWv/

fO

(P,K, Kartha.
^7ice-Chairman(3udl,)
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