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7 IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
. ’ PRINCIPAL BENCH : NEW DELHI

J.A. No.1406/92 Date of decision 9[9/72—
Ms. Krishna Kumari & Ors. ... Applicants
V/a

Union of India & Ors.- coe Respondants

CORAM:
The Hon'ble Mr. Justice Ram Pal Singh, Vice-Chairman(j)
The Hon'ble Member Shri I.P, Gupta, Mamber (A)

zodk Shri Vishal Malik ++e For Applicant(s)

. Shri Mukul Dhawan e For Respondents

(1) Whethar Reporters of local papers may be allowed ¥
to see the Judgement ?
h/12) To be refarred to the Reportar or not ?\\«ﬁlb'

[ Delivered by Shri I.P. Gupta, Member (A)7

In this application filed under Section 19
of the Administrative Tribunal Act, 1985 the
applicants, numbering 12, have requested for
setting aside the impugned ordsr dated 30th
April 1992 of the respondents terminating their
services under rule 5(1) of Cantral Civil Service
Rules, 196S.
2 The Learned Counsel for the applicants stated
that the applicants along with ?ijay Pal Sharma
were petitioners in Writ Petition No.. 818 of 1989
before the Hon'ble Supreme Court. The Apex Court
directed the Delhi Administration to absorb the
petitioners in accordance with the prapared scheme.
for absorbing casual labour which schema had bsen
made 3ffective from 1,10.,1988. In terms of the
scheme any casual labourer uﬁo had worked for one

year or more in Horticulture Department should be
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regularised within a period of six months, if such
casual labourer was otherwise fit to be regularised
under the scheme as regular employes. Tha Dslhi
Administration filed a review patition No. 56/90
befora the Apex Court and the review petition was
dismissed. The petitionsrs later filed a contempt
petition before the Apex Court which directed that
a compliance report be submitted within two weeks
with regard to the treatment meted out to thes
petitioners similar to that meted out to 1200
employess who were covéred under the scheme.
3. In compliance uwith the Supreme Court's order
the applicants were appointed as Beldar/Choukidar/
Mali in DRTA (Delhi Administcration) by Order
datad 14.8.1991, The order said that they would
remain on probation period initially for one yaar
which could be extendzd further. It was further
said that their services could be terminated at any
‘time uitﬁout assigning any reason.
4. By the impugned ordar datad 30th April 1992
the §ervices of the applicants were terminatad.

Indeviom by Mo Tribunad
By anAorder passedl on 28.5.1392 the operation of
the impugned ordar dated 30th April 1992 was stayed.
Se The Learned Counsel for the applicants arquéed
that the appointment letter clearly shouwed that it
was on prabation. Therefore the services could not
be terminated under rula 5 of the Tamporary Service
Rules. She also contended that it was not a case of
'1ast come first go' either. She drew attention to
the judgement in the case of Dalhi Transport Corporation
v/s DTC Mazdoor Congress { 1991 Volume 78 - page 101 ATR)
where it was held that rule 9(1) of the Dslhi Road
Transport Authority (Condition of Appointment & Service)

Regulations, 1952 aptly be called the "Henry VIII Clausa".
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Rule 9(1) read as follous :=-

® g, Termination of service: (a) Except as
otherwise specified in the appointmaent orders,
the services of an employse of the authority
may be terminated without any notics or pay
in lieu of notice %=

(1) During the periocd of probation

and without assigning any reason thereof."

6. The Learned Counsel for the respondents rajised

the objection that the DRDA is an autonomous body regis-
tered under the Societies Registration Act, 1972. It is
neither a Department of the Dalhi Administration nor

of the Central Government.

7e The Learned Counsel for the respondsnts further

argued that the services of the apnlicants uere never
reqularised. They were only ad hoc employees and were
working on temporary basis as Baldar/Chowkidar/Mali

as per directions of the Hon'ble Supreme Court in CWP
No., 818 of 1989, As per the decision of the Government
of India discontinuing the Jawahar Rozgar Yojna under
which the applicants were appointed and dus to winding
of District Rural Davelopmant Agency the servicas of the

applicants were not required and were terminat@. Hs also
refarrad to the judgement of the Hon'ble Suprems Court
in Delhi Dsvelopment Horticulture Employzas' Unian v/s
Delhi Administration /31, 1992 (1) 13 sC 394_/. Para 13

thereof is reproduced balowi-

# In Writ Petition No. 818 of 1989 /Vijay Pal Sharma
& Ors. v. Delhi Administration & Orsy/ decided on
March 13, 1990 the petitioners were casual daily

wage workers amployed under the
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Jawahar Rozgar Yojna . They were not employad

in the Horticulture Department of the Delhi '

Administration. It appears from the record

that an application for interim reliasf viz.,

I.A. No. 2 of 1390 was filad in the said

petition for directing the respondents therein,

who among others, wers the Dselhi Administration

and the DRDA, to pay to the patitioners the same

salary as paid to the regular employees in the

Horticulture Dapaftmant. Although the main

petition was servad on the DROA, the intsrlocutory

application was not servad on them. The result

was that at the heariné of the interim application,

the DRDA was not present. It further appaars

that the Court at the time of the disposal of the
interim application also disposad of the main petition

and on the basis of the earlier decision referred

to above in Writ Petition Nos, 9609-10 of 1983

decidad on 29th September, 1988 directed the Dalhi

Administration to absorb the petitioner-~workers

under t he scheme which had bsen mads effective

by the earlisr decision from lst October, 1988

and gave identical directions as were givan’

in the sarlier case for paying to the workers

the minimum salary paid to reqular employees in

the Horticulture Napartment. Unfortunately the

Rgvisw Petition filed against No. 562 of 1990

came to be dismissed on 31st October, 1390. In

the Contempt Petition No, 262 of 1390 dacided on

8th August, 1991 again there was no discuasion

on the subjasct and the Administration was given

time to comply with the orders passad by this

Court on 12th March, 1390. The Contempt Petition

was adjourned by two weeks for snabling the Dalhi

Administration to comply with the directions given

on 12th March, 1990, The Contempt Patition again

came up for hearing on Saptember 13, 1991 and the

Court required ths Delhi Administration to submit

compliance report within two weeks with ragard

to the "treatment meted out to the petitioners simi-

lar to that meted out to 1200 employees". VYhr '

matter was diracted to ba placed on Board aftar tuwo

weaks. "e.

8. The Hon'bla Supreme Court had obssrved that petitioners5
employsd on daily wags basis under Jawahar Rozgar Yojna

by the DRIR a fegistered aytonomous socisty involvad in
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the implamaentation of the Yojna was meant for rural

poor and was not to provide the right to work, The
right to regularisation is to frustrate the schems,
The DRDA was not a Department of the Delhi Adminis-
tratinn, The Learned Counsel for the respondaents
further stated that it was undsr the pain of contempt
procesdings that the workers involved in that petition

were employed by ths DRDA, They are only temporary

employees appointed on ad hoc basis.
9. What evar might have besn the background of
the applicants, the fact remains that they ware
appointsd by order datsd 14.8,1991 as B?ldar/Choukidar/
Mali on probation in pursuance of the order of the
Hon'ble Supreme Court in W.P, No. 813 of 1990, Their
services were placesd by the Delhi Administration
with DRDA., It is true that DRDA is not a Department
of Dalhi Administration as observed by the Apex
Court in the case of Delhi Developmant Horticulture
Employees' Union v/s Delhi Administratisn (Supra)
(oar a adplecarts )
while dealing with the case of petitiunarsAundar
Jawahar Rojgar Yojna. In this case, houwsver, the

following saquence of events is of relesvant In

the case of Niadar and others v/s Delhi Administration
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and others (SKP.NO. 9609~10 of 1982 decided on

29.10.1988) tha Apax Court had observed in the

case relating to petitioners who were casual

labour on daily wages working in the Soil Conser=
vation Department of Delhi Administration that
following the number of decisions delivered by the
Court on the quastion of ragularisation of casual
workers and thae nesd faor paying them the minimum
salary payabls to reqular employees in a comparable
post, the Delhi Administration was required to prepare a
scheme for absorbing the casual labourers who have
worked for one year and more in the Soil and Conssrva-
tion Department as regular amployaés providaed they
were found fit to be rsgularised undar the scheme,
Furthsr in the cass of Vijaypal Sharma & Ors. v/s
Delhi Administration & Ors. (W.C.No.818 of 1989) in
which the applicants were also partiss, the Hon'ble
Suprsme Court while referring to thae decision in the
casa of Nisder & Ors, (Supra) directad the Delhi
Administration to absorb the petitioners in accordance

with the prepared schaome which had been made effective

from 1.10.1988, A Review Patition filed against the
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decision in the said case of Vijaypal Sharma was
dismissed on 31,10.1990. The Contempt Patition
was filed by the petitioners and the court directsd

submission of Compliance Report within two wasks,

10, It is thus we observed that in the casa of
Vijaypal Sharma & Ors. (Supra) the direction was
issugd to the Delhi Administration to absorb the
petitionera, It was again the Delhi Administration
who directed the applicants to report for duty to

the Director (Rural Development)=cum=Project Director,
DRDA, In purauan:e‘of this order the applicants
reported for duty to the Project Director, DRDA.
Thaerefore, the Delhi Administgation cannot take a

plea that they are not concerned in the matter. The
tarminatiﬁn order was also issued by DRDA undor the
umbrella of Delhi Administration by their lstter of
30th April, 1992. The Learned Counsel for the respon-
dents strenuously argued that it was under the pain

of contempt procesdings that tha workers were employed
undsr the DRDA, UWhatever the case might have besn
since the appointment was done by tﬁa Delhi Administra-
tion in pursuance of orders of the Apex Court and their

services were placed at the disposal of DRDA, the plea
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for non-maintainability of the application on

the ground that the Balhi Administration is not
concgrned in t he matter is rejected and we procsed
to examine the case furthsr.

11. We cite the following extract from the judge-
ment of the Hon'ble Supreme Court in the case of
Dglhi Oevelopment Horticulture Employees® Union v/s

Dalhi Administration, Delhi and Ors, (Supra) 3-

" The aforesaid raview of the orders

passed by this Court in various petitions
shows that the order passed by this Court

in W.P, No. 818 of 1989 had procegeded 0N

‘the assumption of wrong facts in the absence
of the apoearance by the DRDA, Unfortunately,

as stated above, the Rgview Petition filed
against the said order was also dismissed

on 31st Gctober, 1990. We are not aware as

to how many workers were involved in the said
petition but we will say no more on the subject.
We are informed that under the pain of contempt
proceedings the workers involved in that petition
have Since been employed by the DRDA, The
petitioners in the present patition cannot rely
upon their employment in such circumstances

to plead discrimination against them.¥ For
reqularisation, there must be regular and

permanent posts or it must be gstablished

ee8



that although the work is of reqular and

permanent nature, the davice of appointing
and keeping the workers on ad hoc or temporary
basis has been resorted to, to deny them the

legitimate benefits of permanent employment,®

12, It will be observad from the above that the

Apex Court clarified that the ordar péssad in W.P.No,

818 of 1989 had proceeded on assumption of wrong facts
but they added that they would say no more on the subject
and the workers involvad in the petition were :gaﬁﬁﬁéd

by the DRDA under the pain of contempt procaedings,
Therefore, the Hon'ble Supreme Court observed that the
decision in that case could not be taken as ga precedent
by the petitioners in the case of Delhi Developmeht

Bt
Horticulture Employees® Union. Thersfere, s0 far as

s
the applicants are concerned, the decision in W.P.No.
818 of 1989 stand: with full force. If they were appoint=-
ed on probation, their services could be terminated
under the relevant rules governing probation for non-
satisfactory completion of the probation period. The

probation could also been extended as necassary in

accordance with the rules. The respondents had also

‘the authority to ablish tha posts if they had no

requirement of surplus hands but in that case the
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relevant rules regarding declaration of staff as
surplus and their deploymant should have been resorted
to or the principle of 'Last come first go' should
have besn followed. The respondents could not confirm
that either of this has been done in this case. Even
if their services were treatsd as temporary there

is notﬁing to show that the termination was done

on ground of unsuitability or on ground that a regular-

ly appointed hand was to replace them.

13, In view of the above, the termimnation order
Lo
dated 30.4,1992 is sgt aside with no ordefkto costs.

The apolican® have been continuing in service by an

R
interim ordar, which now gets mergead J%ih this order.

Mleoer—py, ﬁw..un’q‘%m % .7,

I.P. Gupta 3s]a|% Ram Pal Singh
Mamber (A) Vice=Chairman (3}



