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CENTRAL ADMINISTRATIVE TRIBUNAL PRINCIPAL BENCH

0A No.139/%2 §
L
Naw Delhi: this the 3 day of AU hLysT ,2001
UONTBLE MR.S.RLADIGE,VICE CHAIRMAN(A).

HON'BLE DR.AJVEDAYALLI,MEMBER(3)

Virenjer Kum2r,
5/0 She0m pronkash shamma,
R/o Village Ardha P.0.5ar2il Ghisi,

Dictte3ulandshahar, (UP) eesss Applicant,

e

(by Adwcaies Shri Shyam Babu)

Versus

1. Co~misaioner of Police,Delhi.,
NDelhi Ppolice Hzrdguarters, MSO
Building,

Ip Estote,
New Del hi.

2, Addl.Commissioner of Folice,
Scutharn Range,
New Delhis,
No1hi Police Hzzdguarters, M5S0 Bldg.,
I.p OES:’/F’A‘CQ,

New Jelhi,
3, Addl.Dcputy Commissionsr of Police,
Souyth Distts, Hruz Khns,
New Delhie e osse sRe3nONdEN 5o
(By Arvocate: Shri Rajinder pendita).
ORDER

5 .,ReAdice, YC(a)s

In this 03 apnlicant impugns the o=oder
Ar tod 13, 3.89(Annaxure=CYlacing him under wopsncions
the order d2ted 4.,10,88 (Annoxure=A) inici~=ing
departmentadl nroceedings 202inst himy the dizce
authority's ordor dated 7.9.90 (Annoexure=E) dizmissing
him from cervice; the ordor dated 3.12.90 (Ann-xure=F)
rejecting ths appe2l, and the order dated 1.4, 91
(Annaxure=G) rejecting the reviecion petition.
Applicant prays to be deemaed to be treated in

+1 « 3 : 1
conzTinuous service With conscquenticl benefiise
2 A i ca 25 poT .
. pplicant wss proceeded anainst ‘spArimente] ly

vide order dated 4,10.08 (Annexure-gx .

8 n tke #lleq2tion



- 2

thnt he had remainzd absent f rom duty on 6 difierent
oceesions renging from 19 hrs. 10 minute %o 62 i%ys
20 hrs. and 30 minutes &nd on the 6th occesicn had
absentsd himself from 14.8,88 till date ( 4.10.88),
which shoued that he was a habi =ual absaentce and

an iccorgible type of cons table,

3e Applicant was placed under suspansicn vide
order dated 13.3.89 (Annexure=C).

atn

4o Th- Enguiry Officer in his findinags dated
0.1.90 (page 39-42 of 0OA) held the charge (Annzxume~=D)

served upon applicent =as fully provede

Se Tenta tively “greeing with the Enquiry 0ffirerts

findingsy 2 copy cf which had 2lresdy been supplicd

§-

to applicant, the Disciplinary Authority ic-und 2
shou cauee notice to him on 7.3.90 provisicnally
proposing to dismiss him Ffrom service, besid®s
trerting the absene® period 2s lerve ulthout pay

which -pplicant submitted hisreplye.

6o Applicant submitted his reply, upon
censideration of which the disciplinary aut*hority
af:or considering the other materia2ls on rocornd 2lso
dismissed applicant from service vide impugned order
dated 79«0 (Annexure=E), While pascing the aforesaid
order dated 7.9.90 , the disciplinary 2uthority

rocorded that he had also examinod applicantts past

“

service record Wwhich shoued that in & short sp@n

of 8 years! servie® , he had been 2uarded punisimant
drills on eight ocec2sions and withone ma3jor mnenzlty
for unauthorised absen® from which he 2pprared to be
an incorrigible type and habitual absentes uhc had

shown no improvement,

e



7. AppliCant'S 2pp e2l petition uns raiected

- T e

by order dated 3.12.90 (Annexure=F) and hic rcevision
potition was rejected by order jated 144091 (Annexure=5)

giving rice to the present CA.

8. This 0A w=s initially heard 2alcng with

o ther OAs by a Coordinate Division Bench cf the
Tribunal, in which one of us (Shri S.R.Adige,vc(a).)
WAs A partye By its order dated 20.3.98 th=t 8ench
referred those OAs to 2 larqer Bench for 24judic?ticn
as to whether, h?ving regard to the provisicns of
Aules 8 and 10 Delhi Police (Punishment & Appeoal)

Rules,1980

(a) Jhether the disciplinary Authority u?so
required to record a spocific finding that
the delinquent official was guilty of grawe
misconduct rendering nim unfit for police
service before réssin? the nunistment of
diemissal or romovdl from service in terms
of Rule 8(a).

(b) hether Rule 8(a) only laid daoun 2
principle and following the judomoent of
the Suprame Court in Ashok Kumar Singhts
ccze (supra), 2ny unauthorised absonce
from duty of ap official in a disciplined
force autom=tically 2mounted to nr ve
misconduct rendering him unfit for rolice
sarvice for which 2 punisiment of dismi--n1

or removal from sarvice uas justifiod ; an4

(c) Generslly the =bove ausetions w--d ith
Rule 100
9, The Full Bench in its or-der dated 28.7,90

o~

2neuered the zforesaid o

[k

ferance s under

+g

(i) The disciplinary autherity wes not raqui
to record 8 specific Finding th™ % tha 4olin

T

official uas guilty of grave miscrnduct

=d

4
e

e
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rendering him unfit for rolice sorvice
before nassing the punishment of dismiss2l
or removal from service in *erms of Rwle 8
(2) Delhi Police Rules, However, the
OoTder wzs required to indicate thot the
mandate of this statutory provision was
borne in mind by the disciplinary 2uthority
while passing the order of dismise?l of

remocdl from service.e’

(ii) Rule 8(a), or the decision of the
Suprome Court in Ashok Kumer Singh's
czse(supra) did not lay down that 2ny
unau thorised absence from duty of an
official in nolice force automaticrlily
amounted to grave misconduct randering
him unfit for police service, or for

thet reason, thn punishment of dignissal
or removal from service was justified,
Isolated one or two 2cts of unauthori sed
absence from duty for short duration s
may not amount to grave misconduct. The
misconduct of unauthorised ~bsenc wWas
required to be continued misconduct
indicating incorrigibility and complete
unfitness for poliee service 2s provided
in Rule 10, or such absence was roquired
to be on several occasions, as held by the
Supram® Court in Ashok Kumar Singh's case
(suprz), for holding unsuthorisad 25sence
of a delinquent officer to be grawe misceonduct
for purposes of inflicting the punisimant of

dismissal or renovdl from service.

(iii)®nerally speaking, if the nunisiment
order of dismissal from service do=as no
indicate continued nisconduct indic™ ting
incorrigibility and compleie unfiinnas for
police service on the b7sis of the pass
sarvice record of the delinquent c 'ficar,
the punisiment of dimmis=al or reiov2l from
sarvice could be convarted into @ punismment
of raduction in rank for A snmnopifisd “inme

a@s provided in Rule 10, eXcept in c--as like
that of Con-tahles whaere

No reduction in rank
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is poesible, or c3ses of misconduct

based on 2llegations cretting criminal

liability involving moral turpitude.
10. In the present case, as also in cer2in
other cases hefore the Full Bench, ~1thcugh no
specific finding uw2s recorded that the deliqunant
police o7ficinl wns guilty of grave misconduct
rendering him unfit for police service, the Zanch
wa2s c2tisfied that the mandatz of this st2tutory
provision was borne in mind by the disciplindary
authority hile pnssing the dismissal order, 2nd
acocerdingly dismissed these OAs 2y order dated 28,7.99
no ting that thefunauthorised absence was on coveoral
occ@sions Aand their continued misconduct indicnting
incorribility and compnlete unfitness for police service
uns relected in the impugned order, 2nd =swven o*theruwise,
arplica8nts being constadbles could not be ren-nd to a

lower rank under Rule 10,

1. Thernafier anplicant filed RA lo.58/2001
strting inter alia that wyhile dismissing the 04, the
Full Bench had 0ot dist&sced thn other grounds t2ken
in the OA and praying that the imcugned order .atad

28.7.99 be set =2side =2nd the 0A be reianded @ 2

Division Bench for hearing on its merit.

12, Aforesaid RA ilo.58/2001 was ploced before
another Full Bench, uwhich Dy its order dated 23.4.2001
while reiter-sting an =-rlier Full Bench order -2%t.d
23.3.2000 in RA Nc.37/2000 S.1.Bl2a Ram ieent Y.
Comalssicner of Pocliece & Ors. and connectad RAs

digpoced of the RA with @ direction %o Ranistry to
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13. Accordingly this 0.A. c2me up for hoaring
before us, and uwe have heard anplicant's counsel

3fri Shyam Babu end Respondents! counsel Shri Raiin ‘ep
pPandita.

14, Various grounds hive baeen teken in the
0.3, but an important ground which jpes to ths very
root of the matter is that =21 though in *th~ =hirge
(Anne D) 2pplicAnt's previous bad Tacord does not find

any montian, the Dicciplinary 3v:hority in Pare 7
T a

of hts impugned order Hdated 7.0.90 has rofarrod o
*pplicintts past service record,vhereir duriry @ ,2n

of 8 vye2ars is said to h2ve bezn auardad P.Dc on 2ight
occ2sicns and with one m2jor pan2lty for his un2uthoric-d
“bsence. In this connecticn Rule 1€ (xi) NDelhi ralice
(Punishment & Appeals) Rules sp-cificelly lo.s doun

that if it is considered NeoocessSaTy » 4awdrd 2 saoyelr e
punishment to the ~afaulting o ficer by taking into
consid sration his previous bad record, in uwhich cise

the previous bad record shall form *he basic =7 2
eifinite charge 2gainst him and he shall boe ~iven
opportunity to defend himself as requir -d by ulas,
‘nrlicdnt's previous bad record ~s referrec * in
Para 7 of the Disciplinary authority's ord-r Joss not
find mentioned in the charge (Ann. D). Under the
circumctances uwe are compelled to hold that there has
been non-compliance of Rule 16(xi) Nelhi Polise (P&A)
Rules which is an infirmity su ficiently ssricus 2s +p
warrent ju-icial interference in :his 0. A.

15. In this connection we 3re suppoxted by
order dated 22,8.2000 of this very B8snch in 0.5, WO,
1196/94 Shri Jasbir Singh through Mrs. Ani‘a (Lagal

Reprosentative of the daceasad apnlicant) Vs,

L



commissioner of Police & Others,uherein also ue had
inter fer ed upon finding that the previous bod

record of that applicant had been taken into
consid-ration,uhile imposing the punisiment of
diesmissal from service, 2l though the same did no%
form the basis of a drfinite charge. 'hile -7ing so
we hed noticed that the Delhi Hiyh Court in its
order dated April, 2000 in Jelhi Administration &
nr. Ys. ExX=Constable Yasin Khan, wherein unhile
upholdinz the Tribun2l's order in thet chse, nnd
held that it was difficult to say @s to uhat

extent Shri Yasin Khan's previous conduct had influencad
the disciplinary authority 's mind while awaring

“he penalty of dismissal from service 2nd, therefora,
the awarding of penalty, based on previous conduct
wi thout forming ths subject matter of a specific
charge had rightly been disalloued by the Tribunal,
16. As the B.A. i5 entitled to succed

in this ground we do not considor it n~cess?ry o
discuss the other grounds t2ken by =prlicant's
counsel,

17 o In he result the 0.A. succeeds °nd is
~lloued to the extent th=t the impu-ned or-er

pal

of the disciplinary acthority dated 7.9.9%0, the
ponllate authority dated 3.12.°50 2nd the revisional
au thority 's order datad 1.4.91 are quashed *rd sok
aside, follcuing our own order in Jasbir Sinsh's
c2sE,asmorder stdying, quashin: or sot asi-ina the
same has u; bzen shown 0 us, we Temit this case
& back to the diskiplinary authori iy for passing

fresh penal ty orders,b2sed on the findirg of

uniu thcrised absence which forms the basis of tho

%
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charge framed 2gainst 2pplicant and exXcluding the
previous bad record cf applicant, which did n~t fom

the subject matter of the charge 2g92inst applicant,

These directions should be implamented within hr 2 mon-hs

from the date of receipt of @ copy of this ecrier.

Mo cosctse.

A Ve Joxelt _F [i

(DI‘. Ao UEdaValli) (SQQQ Axigp
Member (J) Vice Chairman (a)

/ua/



