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CEN1^£\L ADniNISTRATraE TRIBUNAL PRINCIPAL BENCH
nn No .1 39/92

NaiJ Delhi: this the 2^ day of/fL'Al/i T, 20 01
!-!ON'BLE MR.5.R»ADIGE,VICE CHAIRflAN (A) .

HO N*BL E OR »A»\iEOA*JALLIjPlLl^BER(o)

\iiran ier Kumer,
s/o Sh.Om Prakash Shartna,
r/o Village Ardha P.C.Sarai Ghasi,
Dis tt. Bulandshahar, (l^) •• • • • 'Applicant,

y

(by Advocate: Shri Shyam Babu)
V ersus

1, ConfTi 1 salon er of Police,Del hi, ,
Delhi Police Ho-dqua r tors, nSO
Building,
IP E sta tSf
NsiJ De 1 hi,

2, Addl.'Comrnissionar of Police,
Southern Range,
Novj Delhi,,
Delhi Police Hoadquar ters, H50 31 dg,,
I .P .E s ta te,

Neu Delhi,

3, Addl.DepU'by Commission or of Police,
South Diott,', Hauz Khos,
Neu Delhi, , . .R9.->nondBn ts,'

(3y Advocate: Shri Rajinder pandita).

order

S,R,AdiQe, VC(a):

In this OA applioant impugns the ors'sr

-ja ted 1 3, 3.8 9(Ann oxur e-C)la cing him unde-' uspanrion;

the order dated 4,10,88 (.Annexure-A) initiating

flepar tm en tal orocecdings anainot turn; the disc,

authority's order dated 7,9,90 (An nf;xu r o-E) dismissing

him from service; the order dated 3,12,90 (Annsxure-F)

rejecting the appeal,' and the order dated 1,4,91

(Annexure-G) rejecting the revision petition.

Applicant prays to be deemed to bo treated in

continuous service with consequential benefits,

2, Applicant uas procoaded against iep-ar tm en tally

uide order dated 4,10,88 (Annexure-A.) on th3 allegation
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thnt he h?d rsmained absent from duty on 6 rlifiei^nt

occasions r&nglng from 19 hrs. 10 minute to 62 days

20 hrs. and 30 minutes and on the 6th occasim had

absented himself from 14.8,88 till date ( 4.10.88),

which showed that he was a habitual absentee and

an iccorgible type of constable,

3^ Applicant was claced under suspension uide

order dated 13,3,89 ( Ann exu re-C) •

4^ The Enquiry Officer in his findings dated

30.1 , 90 (page 39-42 of OA) held 'die charge (Annexure-o)
s erued upon applicant as fully pro>jed.

5, Tentativ/ely agreeing with the Enquiry Officer's

findings, s. copy of which had already been supolied

to applicant, the Disciplinary Authority ircued a

show cause notice to nim on 7,'3,'90 pro visicna-lly

proposing to dismiss him from service, besic^s

treating the absencP period as 1 ea ue without pay -co

which -applicant submitted iiis reply,

6, Applicant submitted his reply, upon

consideration of which the disciplinary authority

after considering the other materials on record also

dismissed applicant from servicP vide impugned order

dated 7, 9, 9t} (Ann exure-E), tlhil e p as sing the aforesaid

order dated 7,9,90 , the disciplinary authority

recorded that ha had also examined applicant's past

service record which showed that in a short span

of 8 years' servicP , he had been awarded punisliment

drills on eight occasions and withone major penalty

for unauthorised absenoa from which he app 'ared to be

an incorrigible type and habitual absentee whc had

shown no improvement,
7^
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7, Applicant's sppsal petition ues rejected

by order dated 3.12.90 (Ann exure-F) and his reulsion

petition uias rejected by order dated 1.4. 91 (Annexure-d')
giving rise to the present OA.

This OA u^s initially heard along uith

other OAs by a Coordinate Division Bench of the

Tribunalr^ in vjhich one of us (Shri S.R.Adige,\iC(A).)
ujas a carty.' By its order dated 20 . 3. 98 that Bench

referred those OAs to a larger Bench for adjudication

as to whether, having regard to the provisions of

Rules 8 and 10 Delhi Police (P unishment & Appeal)

Rules,1 980

(a) tjhether the disciplinary authority was

required to record a specific finciing that

the delinquent official was guilty of gra\^

misconduct rendering aim unfit for oolice

service before cSssing the ounishment of

dismissal or removal from service in terms

of Rule 8 (a),

(b) Whether Rule 8(a) only laid down a

principle and following the judgment of

the Supreme Court in Ashok Kumar Singh's

case (supra), any unauthorised absence
from duty of an official in a di o cipl in od

force automatically amounted to gr've

misconduct rendering him unfit for police

service for which a punisiimE^t of dismi' -al

or removal from service was justified! ; an j

(c) Generally the ^^bove questions re-d with
Rule 10.

5. The Full Bench in its order dated 28.7.99

answered the aforesaid reference as under

(i)The disciplinary authority was not required
to record a specific Finding th" t the deli •f

n :i u

official uas guilty of grave misconduct
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^ rendoring him unfit for nolice srrvicP
before passing the punishment of dismissal

or removal from service in terms of Rule 8

(a) Delhi Police Rules, Houever, the
order uas required to indicate th" t the

mandate of this sta-bjtory provision was

borne in mind by the disciplinary au '^hority

uhile passing the order of dismissal cf
ramocal from service,^

(ii) Rule 8 (a), or the decision of the
Supreme Court in Ashok Kumar Singh's
case (supra) did not lay doun that any
unauthorised absence from duty of an

official in police force automatically

amounted to grave misconduct rendering

him unfit for police service, or for

that reason, the punishment of disnissal

or removal from service uas justified.

Isolated one or tuo apts of unauthorised

absence from duty for short duration s

may not amount to grave misconduct. The

misconduct of unauthorised absencf was

required to be continued misconduct

indicating incorrigibili ty and complofe

unfitness for police service as provided

in Rule 10, or such absence uas required

to be on several occasions, as held by the

Supreme Court in Ashok Kumar Singh's case

(supra), for holding unauthorised absence
of a delinquent officer to be gr3\^ misconduct

for purposes of inflicting the punisl-ynent of

dismissal or removal from servios,

(iii) Cfenerally speaking, if the punisinent
order of dismissal from service dons not

indicate continued misconduct indicating

in CO r ri gi bil i ty and complete unfitness for

col ice service on the so sis of the past

service record of the delinquent c 'ficer,

th B D un i s :iTi en t of di bn i s :--a 1 or r en o val from

service could be converted into a punishment

of reduction in rank "or a snnpioipa time

as provided in Rule 10, except In c"^gs like
that of Constables -jhere no reduction in rank
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is possibls, or cases of misconduct

based on allegations creating criminal

liability in\/olv/ing moral turpitude,

10, In the present case, as also in certain

other cases before the Full Bench, ''I though no

specific finding uas recorded that the deligunnt

police orficial uas guilty of grave misconduct

rendering him unfit for police service, the Bench

yes satisfied that the mandate of this statutory

Drevision uas borne in mind by the di sciolina ry

authority ihile passing the dismissal order, and

accordingly di^issed these OAs by order dated 23,7,99

noting that thetunau tfori sed absence uas on s'Voral

occasions and their continued misconduct indicating

in corribili ty and cDmnlete unfitness for oolice service

y^s relected in the imcugned order, and even otheruise,

arol i can ts being constables could no t be rend-r-ed to a

louer rank under Rule 10#

11, Thernafter anplic'cnt filed RA ko , 58/2001

st-iting inter alia that yhile dismissing the OA, the

Full Bench had ;ot disiClisced the other grounds ta';en

in the OA and praying that the imcugned order bated

28,7 , 99 be set aside and the OA be ran ended to a

Division Bench for hearing on its merit.

12, Aforesaid RA Oo. 58/2001 uas placed before

another Full Bench, yhich by its order dated 2 3.4.2001

unil B reiterating an earlier Full Bench order cctud

23.3.2000 in RA Nc,3?/2000 S.I.Biola Ram rieena is.

Comm is sinner of Police & Ors. and connected RAs

disnoseb of the RA ui th a direction to Regis.-.ry to

nlace the present OA before the er^ropria te Division

jench ,or uaing disposed of on merits nd in ccord'nce

uith lay.



13. Accordingly this O.A. c^-mo up for hearing

before us, end ue have hoard anplicsnt's co'jnsel

Shri Shyara Babu and Respondents* counsel 5hr i Raiin er

Pandi ta ,

14, \iarious grounds have been tal^en in the

O.A, but an important ground uhich goes to the very

root of the matter is that although in thri charge

(Ann. Q) applicant's previous bad record does not ^ind

any m-^ntion, the Oiscipl inary Am shori ty in psra 7

of ilts impugned order dated T.f.OP has refer rid to

Applicant's past service r ecord^uher ein during a -jpan

f 3 years is said to have been auarded P.Oc on eight

ec-asicns and uith one major penalty for his unauthoris

absence. In this connection Rule 16 (xi) Delhi Palice

(punishment & .Appeals) Rules sp-^ci fi cally la.s down

that if it is considered necessary to auard a severe

punishment to the defaulting officer by taking into

consideration his previous bad record, in uiiiesh case

tho previous bad record shall form the basis: 'if a

definite charge against him and he shall bo aiven

opportunity to defend himself as raquir cd by ules.

Applicant's previous bad record as referred to in

para 7 of the Di s,cipl inary Authority's ord'ir does not

find mentioned in the charge (Ann. O). Under the

circumstances ue are compelled to hold that tlier e has

been non-compliance of Rule 16(xi) Delhi Police (p&AA

Rules vjhich is an infirmity su 'ficiently serious as to

uarrant judicial interference in :his O.A.

'̂ 5. In this connection ue are supported by

order dated 22.8,2000 of this very Bench in O.A. iho ,

1199/94 Sliri Oasbir Singh through Plrs, Anita (Legal

Representative of the deceased applicant) 'Js.

o

o
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CoRfn i s sion er of PolicB & 0 t'lor iihsr ain slso us had

interfaced upon finding that ths previous b^ci

record of that applicant had been taken into

CO nsi d-x a tion^uhil e imposing the punishment of

dismissal from ser vi ce^ al though the same did not

form the basis of a definite charge. 'Jhile "Ing so

ue had noticed that the Delhi Ftgh Court in its

order dated f^.pril, 2000 in Delhi Administration &

Anr. 'is. Ex-Cons table Yasin Khan, uherein uhile

upholr'ing the Tribunal's order in that case, had

held that it uas difficult to say as to what

extent Shri Yasin Khan's previous conduct had influenced

the disciplinary authority's mind uhile auardina

the penalty of dismissal from service and, therefore,

the awarding of penalty, based on previous conduct

utti'out forming the sub ject ma tter of a specific

cherge had rightly been disallowed by the Tribunal,

16. As the O.A. is entitled to succeed

in this ground ue do not consider it n-^cess-'ry to

discuss the other grounds taken by eprlicant's

counsel,

17. In tie result the O.A. succeeds ''nd is

-llouod to the extent that the impugned order

of the disciplinary authority dated 7.9. DO, the

"pDollate authority dated 3.12.90 and the ravisional

authority's orr^r dated 1.4.91 are quashed and set

aside. Pollnuing our oun orcPr in fJasbir Singh's

case ,asrxiorder staying, quashin g or set asi-.'ing the
n

same has bbA been shoun 'to us, i.ie r emit this case

back to the disciplinary authorii'.y for passim

fresh penalty orders,based on the finding of

unauthorised absence uhich forms the basis of the
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charge framad against applicant and excluding the

preuious bad record cf applicant, uhich did n'' t fcrm

the sub j ect ma tt er of tlTe charge against applicant.

These directions sixiuld be impl nm en ted uitliin !hr r-e monihs

from the date of receipt of a copy of this order.

f'Jo CO 3 ts ,

(Or . A. ledavalli) (s.R. AdigeA
nember (3) I/ice Chairman (a^

/ug/


