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IN THE CENTRAL ADWINlSTRAriVt TRIBUNAL,
principal bench,

N£U DELHI.

* » » *

Data of Oaeiaion:,
5li

OA 1A03/92

NARENDRA NARAIN SHARWA

Vt.

UNION OF INDIA & ORS.

CORARS

... APPLICANT.

... respondents.

THE HON'BLE SHRI 3.P. SHARRA, RERBER (3).

For tha Applicant ... SHRI H.S. TAK,
proxy counaal for
SHRI PARRANAND KATARA.

For tha Raapondanta ... SHRI R.L. VERRA.

1. yhathar Raportara of local papera aay ba
allousd to aea tha 3udga«ant ?

2. To ba rafarrad to tha Raportara or not ?

^3_UJ)JS_E.R.E^N_T_

( DELIVERED BY HON'BLE SKWI 3.P. SHARRA, RERBER (3). )

Tha applicant haa aaaailad tha order datad 6.S.92

tranafarrinQ hia from Bhopal to Obra. Tha applicant haa

claiaad tha raliaf that tha iapugnad ordar of applicant'a

tranafar from Bhopal to Obra ba quaahad.

2, Tha applicant ia aaployad aa Aasiatant Station Oiradtor

All India Radio, and uaa laat poatad at Bhopal. Tha reapond«»t

No.3, Sat. Reanakahi Riara, Aaaiatant Diractor (Coaaarcial),
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All India Radio, is alao posted at Bhopal, Earlier the j

applicant was posted as Assistant Oiractor pn pronotion at

Indore u.e.f, 30.7,90« He renained at Indore till 13,5*92. ;

The wife of the applicant was eitployad at Shopal as a Teacher \

in a Govt. Higher Secondary School. She is staying there \

alongwith the daughter K«. Bhavna, who is said to ba a heart
i

patient and needs a constant watch and nursing having a pace

maker grafted in tha heart. The applicant was transferred

to Bhopal and he took charge in the same capasity in All India 1

Radio on 14.5,92. Smt. Woenakshi Misra, respondent No,3, who

was posted at Bhopal for tha last six years was ordered to be

transferred to Obra from Bhopal, She got the said order

changad and as a result that transfer was cancelled and

instead tha applicant uas transferred telegraphically from

Bhopal to Obra by the impugned order ignoring all these facts.

Since the applicant has not received relieving letter, ha has

not handed over charge.

3, The respondents contested the application and stated

that the transfers are effected according to tha guidelines

contained in the transfer policy, but departures here and there

takes place on compassionate arid other grounds. The applicant

uas transferred on compassionate ground to Bhopal on account

of tha sarvice of his wife at Bhopal and on the ground of the

illness of his daughter. But he has bean transferred vice

Smt. Heenakshri Misra, who has been transferred to Obra.

However, it was subeeguently found that Smt. Weanakshi Hisra
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^ has been physically handicapped and she could not be coapellad

to Bove out of Bhopal. In view of this, the order of transfer

effected on respondent Na.3 was cancelled and instead the

applicant was diverted to Obra. The retention of Sat. neinakshi

Misra has been on compassionate ground because of her own

physical disability. The transfer of the applicant to Obra

has been done in public intareat.

4, I have heard the learned counsel for both the parties

at length and have gone through the records of the case. The

applicant, in the rejoinder, has not disputed the fact that

Smt. neenakahi Misra is not physically handicapped. The

applicant has been posted from Indore to Bhopal on compasaionata

ground. When this transfer was effected on 6.5.92, respondent

No.3 made a representation on 13.5.92 to the Director General

and explained her problems. On consideration of the represen

tation the authority considered that it would not be proper
frOm

to transfer her/Bhopal because she is a patient of Chronic
both

Arthritis and had undergone / lateral knee joint replacement

operations and was required to go for a regular check-up.

Thus, the order of transfer of Smt. fleenakshi nisra has been

cancallad, as a result of this cancellation the applicant has

to be diverted to Obra. In fact, the applicant has not bean

transferred to accomniodata Smt. neenakshi niara. But the

vacancy which was being caused by the tranefar of Smt. Hiara

was no longer available to the applicant so ha was transferred

to Obra not because of any malafide action but in the public

....4.
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interwt. The learned counsel for the reapondents stated

that there was an urgent naed of sending a Senior Prograaaa

Officer in view of its cowwissioning in the near future.

This fact is not denied by the applicant in the rejoinder.

The transfer order therefore of the applicant in fbct is fro«

Indore to Obra. The learned counsel for the respondents has

referred to the authority of Gujarat Electricity Board Vs.

Atma Ran (AIR 1989 SC 1433) where it has been held by the

Hon'ble Suprene Court that the enployee who has been transferred

should join at the piece of transfer and thereafter make

representation highlighting hie grievances.to the administration.

In the present ceee, the epplicant hee all India service

liability and in fact he has been transferred from Indore to

Bhopal on the consideration of hie request that his wife is

a Teacher at Bhopal and his daughter is ill. The applicant,

therefore, was acconnodated while considering his transfer

to Bhopal but since the vacancy was not available, as the

incumbent trnasferred respondent No.3 happened to be a physical^^

handicapped person, so the applicant has to be sent to another

station Ckira, The repreaentation of the applicant has been

considered by the respondents but it could not find favour

with the authorities. The transfer order dated 6,5.92 goes

to show that the applicant wee transferred from Indore to

Bhopal and Smt. neenakshi Wisra, reapondent N .3, was transferr

ed from Bhopal to Obra. The telegraphic order of transfer

of the applicant from Bhopal to Obra is dated 18,5.92.
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^ Sm Thej^ound taksn by the learnad counaal for the applicant
is that the transfer order is arbitrary and discriainatory and

violative of Article 14 of the Constitution of India. Housvsr,

this ground has no basis. No particular discrimination has
case by

been made out in the applicant's / the said order of transfer.

The case of the applicant cannot be compared on the ground of

equity with Smt. Weenakshi Hisra bscausa that is a case of

handicapped person, a physical diaability is attached to her.

The applicant himself applied for his transfer on compassionate

ground but when the caae came of Smt. Weenakshi Misra, the

applicant raiaed ths plea of discrimination. On the baais of

equity and fair play, the cass of respondent No.3 was rightly

considered sympathetically by the authoritiea and the sxercise

of that right cannot be aaid to be a colourable exercise of

power by the euthoritiee.

6. The learned counsel for the applicant also argued that

the action of the respendente is arbitrary but it is not so.

The case of the applicant was duly considered by the authoritiea

for transfer from Indore to Bhopal where he has joined only

two years bafore the order of transfer. But in the special

circumatances of the case, this transfer to Bhopsl has to be

revised as he was coming in the vacancy of Smt. Heenakshi Clisra

who for the reasons etsted above could not move out of Bhopal.

Further, for two years the wifs of the applicant had already

livsdst Bhopal and also she got proper nursing and care done

of the ailing daughter. So, it ctfinot be eaid that the

....6.
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probla* with the applicant uae of recent origin and he has not

bean fairly coneidared*

?• The learned counsel for the applicant also referred to <

the authority of Ars. Vihaata Prasad Vs. Vice ChancelXer, Patna

University (1992 (2) SL3 27), It was a decision of Patna High

Court and ths facts of the present case is totally different.

The respondent No.3 had made a representation on 13»5.92 to the

Director General, All India Radio, who has revised the transfer

order dated 6*5.92. Thus, the case cited by the applicant has j

totally different facts which are not applicable to the present 1

case.

8a The learned counsel has also sugqestsd certain altetnative^

of posting one or the other persons in place of the applicant

or posting of respondent No.3 or some other person in place of

the applicant but it is for tha employer to judge as to uhoin

can be suitable for a particular placa and the respondents have

given in their reply that the senior person is required to be

posted at Obra and further, the station is to be comfnissioned

in ths near future. This stand of the respondents, therefore,
raasonable

givis ajjpt^and to decide the posting of an efficient person

at Obra.

9. Tha learned counsel for the applicant has also argued

that the applicant has been transferred twice within threo days

but it is not so. It is only the earlier order of 6.5.92 that

has been revised and the transfer of the applicant shall be for

• . .rTiir....... IIIIIi/, --111. ..WiMiillilli
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•11 purpose# from Indor# to Obra uhil# d#-f«cta it i# from Bhopal

to Obra.

10, The laarned counael for the raapondanta has referred to

the authoritiaa of W/a Shilpa Boa# Vs • Stats of Bihar (AIR 1991

SC 532) uhara the Hon'ble Supreme Court has held that the order#

of transfer should be least interfered uith and only on the ground

when it is arbitrary or malafide. The same view haa been

expreaaad by the Hon'ble Supreme Court in the case of UOI V#,

H.N. Kritania (OT 1989 (3) SC 131).

11, In view of the above facts and circumatances, the order

of transfer does not call for any interference. However, while

disposing of this application it appears that tha applicant had

made a representation on 20,7,92 that he may be retained at

Indore for such further period as may be deemed proper or he

may be adjusted at Bhopal Itself as on 31,7,92 a vacancy on the

post of ASO is likely to fall vacant on the retirement of one

Shri Iqbal flozid. The respondents may consider this representatio

of the applicant or any other request on the ground that the

daughter of tha applicant is also heart patient and needs constant

nursing and care which can be better done by the applicant rather

than his wife who is also a Teacher in a School.

12, The application is, therefore, disposed of with the

following diractionss*

The order of transfer dated 6,5,92> as revised by the

order dated 18,5,92, needs no interference and the relief

in that regard is rejected.

L
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The respondents ma/ consider the represantation of the

applicant on any vacancy which has fallen vacant at

Bhopal ind post hi« on coapassionate ground at that

plsca but this should not be taken as a direction but

l3( only a humanitarian peat on compassionate ground of the

daughter and the serving wife at Bhopald-^.

In the alternative^ the respondents shall be free to

retain the applicant at Indora for such period as may

be deemed proper irrespective of the above order.

In the circumstancesf the parties to bear their

own costs.

( a.P. SHARM*
MEMBER (J)
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