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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

OsRA, No. 1394/1992 DATE CF DECISIUN;18.9,92
Mrs, S.K.@igam «e Applicant
vs., <

Union of India through the
Secretary, Department af Revenue,
Ministry of Finance,North Block,

New NDelhi and Another. .o Respandents
For the Applicant .o Shri P.P.Khurana,
Advacats
KOSA
For the Respondents ve Shri«&vﬁ.ﬂggarual,
Advaocate el
3. 9
CURAM b .
THE HUN'*SLE MR ,S.P.MUKERJII,VICE CHAIRMAN
THE HON'SBLE MR.T.5.UBEROI, JUDICIAL MEMBER
1. Wwhather Reparters of local papers may be allouwed
to ses the Judgment?
2. To ba referred to the Reparter or not?
JUDGMENT :
(Hon'ble Shri S.p.Mukerji,Vice Chairman) g

In this application dated 22nd May,1992 the
applicant who has been working as Commissianer of Income-
tax, Delhi-X, New Delhi has challsnged the impugned
charge memo dated 24.4.92 at Annexure A-1 issued against
her for a minor Penalty wunder Rule 16 of the C.C.5,
(C.C.A.)RUlsS, The factual background of the Cass is
given in the Statemant of imputations annexed with the
impugned memarandum. The statement reads gas followss -

"The said Smt.S.K.Nigam, while functioning as

Commissiuner of Indome—tax,oelhi-x,Oelhi, during

the Financial Year 1989-9Q passed an arder u/s

132(12) of Incume Tax Act,1861 dated 15.12.89,

on a petition u/s 132(7)/132(11) filed by ane

M/sy Bansal Commodities 4/9, Asaf Ali Road,
New DBlhio
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#2, The facts leading tu the passing of the abuve
order were that, searches were conducted on
26.04.89 against one Shri R.K.Agarwal of Sadar
Bazar Bezsr, Delhi,u/s 132(1) of Income Tax

Act, under the authorisations issued by the Director
of Income-tax(Investigation),Nsuw Delhi, on the
information that he was dsaling in black marksting
of non-ferrous metals. Ouring these searches,
documents indicating that Pay Jrders of Rs.50,40
lakhs were purchased on 26.34.39 through a bank
account opened in the name of one Shri Surinder
Kumar with the Punjab National Bank, Mall Road
Branch, Delhi, were recovered from the premises
of Shri R.K.Agaruwal. Conssquantly, a further
search was authorised against Shri Surinder Kumar
to search the premises of the Punjab National
Bank, Mall Road, Branch, Delhi. On this authori-
sation, a deemad sseizure of 7 Pay Orders
aggregating Rs,50.40 lakhs uas effected by the
authorised officer on 27.04.89, under ths second
proviso to Section 132(1), although the Pay
drders could not be physically found or seized.
Accordingly, prohibitory orders were issusd by
the Authorissd Officer restraining the bank

from dealing with these Pay Orders in case the
same were presented,

3. Subsequently, on 24.05.89 ona M/s.Bansal
Commodities filed a petition befors the Director
of Income-tax(Investigation),Delhi, states that

it had given Rs.49,03 lakhs on varicus dates
batween 03.01.,89 and 28.,32.89 to four concerns

of Shri R.K.Agarwal, namely, M/s.Popular lhdustries,
M/s. Prominent Enterprises, M/s. Manoj Metal
Industries and M/s. Jasoria Industries, for
obtaining supplies of coppser from M/s.Hindustan
Coppar Ltd. and that Shri R.K.Agarwal had obtd ned
Pay Orders of Rs,50.40 lakhs out of this amount,
and had handed over the sams together with the
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authority letter of his four sister concerns, to
it (i.e. M/s.5ansal Commodities) for lifting the
stocks from M/s. Hindustan Copper Ltd. It claimed
that the Pay Urders are in its possaession and usre
given tou it in lieu of consideration already paid.
It, therefore, urged that the seizurs was illzqgal

and may be vacated,

u&. Subsequently, proceedings u/s 132(5) of Income

Tax Act uere initiated against Shri R.K.A4garual,

by the Assistant Commissioner of Incomas-tax
(Investigation),14(1), Delhi,{Shri A.K.Jaiswal)

in respect of the various assets seized during

the above ssarches including the ssized Pay Orders
of Rs.50.40 lakhs. Simultaneous proceedings u/s
132(5) of Incoms Tax Act wuwere also initiated
against Shri Surinder Kumar by the Assistant
Commissioner of Income=-tax(Inv.) (16)(1),0elhi
(under Commissioner of Income-tax-X, Delhi), who
had jurisdiction over the address of Shri Surinder
Kumar as given to the bank. In the proceedings
before the Assistant Commissioner of Income=-tax(lnv.),
14(1), Delhi, M/s. Sansal Commodities raised thejr
aforementioned claim. Shri ReK.Agarwal admitted

in these proceedings that the aforementioned bank
account in Punjab National Bank in the name of
Shri Surinder Kumar was his benami account and

that the deposits in this acecount were made by him,
In other respect, the version of M/s. Bansal
Commodities was affirmed by Shri Agarwal. However,
the Assistant Commissioner of Income-tax(Inv.),
14(1), did not accept the said versisn and held
that the money in question belonged to Shri
ReK.Agarwal himself, In an affidavit dated 21.08.89
filed before the Assistant Commissicner of Income-tax,
Shri Agarwal also admitted being the real ouner of
14 firms beinb run in various benami namss.

The Assistant Commissioner of Income Tax examined
the particulars of the various other assets, namely,

cash, F.D.Rs,, jewellery, as also informatian about
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87 immovable properties, 27 benami bank accounts
and 29 benami firms etc. seized in the case of
Shri R.K.Agarwal and in his order u/s 132(5)
dated 25.08.89 estimated the total income

of Shri R.K.Agarwal for the assessment year
90-91 at Rs.5,51,43,580/- and the carresponding
tax liability of Rs.2,97,55,123/-. This
computation was against an undisclosed income
of only Rs,1.20 crore admitted by Shri Agarual
in the statement u/s 132(4) given during the
search.,

g, In the proceedings, u/s 132(5) against
shri Surinder Kumar befure the Assistant
Commissionsr af Income=-tax{Inv.), 16(1),08lhi,
neither any notice could be served on Shri
Surinder Kumar, nor the local enquiries could
show that such a psrsoun existed on the given
address. An order u/s 132(5) was passed by the
Assistant Commissiovner of Income-tax ,10(1)
on 23,08.89 holding the peak credits in the
afore-mentioned bank account in the name of
Shri Surinder Kumar ta be his unexplained
incume and estimating incoumes foar the
Assessment Year 1989-30 and 1990-91 at Rs.
16,46,424/ - and at Rs, 52,53,592/- respectively,
resulting in an estimated tax liability of about
Rs.71 lakhs.

“6. Thus, both the Assistant Commissioners
of Income Tax, in their respective orders u/s
132(5), directed that the entire seized ass:zts
(including the Pay Orders of Rs$,50.43 lakhs)
should be retained and not released.

“7., A pstition u/s 132(11) was filed by
Shri R.K.Agarwal on 21.08,89 before Shri
5.K.Lal, the then Commissicner af Incums Tax,
Delhi-IX,Delhi. Another petitiocn u/s 132(7)/
132(11) was filed by M/s.Bansal Commodities
on 22,09.89 before Shri S.K.Lal as
Commissijioner of Income Tax-IX,Delhi
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Both these challenged the order u/s 132(5) passed
in the case of Shri R.X.Agarwal by the

Assistant Commissioner of Income-tax(Inv.),
14(1), Dslhi, 0On 22.09.89 M/s.Bansal
Commodities also filed a petition u/s
132(1)/132(11) before ths said Smt.S5.K.Nigam,

the then Commissicner of Income Tax=X,Delhi,
Challenging the order u/s 132(5) of the Assistant
Commissioner of Incume-tax(Inv.},16(1),Delhi,

in ths case of Shri Surinder Kumar alsgo. An
order u/s 132(12) was passed by the then
CeleT., Delhi=IX, Delhi Shri S.K.Lal an

27.11.89 on the petition of M/s.Bansal
Commodities upholding their claim that ths

Pay Orders of Rs.50.40 lakhs were acquired

out of the sum of Rs.49,03 lakhs advancad by
them to the 4 benami concerns of Shrj ReKa
Agarwal. The Pay drders uere directsd to be
released subject ta the furnishing of a bank
guarantee for the balance amount of R841,37,303 =
and the decision of the Commissioner aof Income-
tax~X,Delhi in the came of Shri Surinder Kumar.

“8. The records show that the said Smt.S.K.Nigam
took wup the petitions of M/s.2ansal Cummodities
for aut of turn hearing, by issue af naotice
dated 05.12.89, without there being even 3
uritten application from the petitioner for
early diSposal. The said Sat. SeKeNigam
heard the pstiticn of M/s. Bansal Commodities

on 11.12.89 and decided the same agn 15.12.89,

<9, As per the normal Procedure, the comments
of the Assessing Officer are obtained an the
petition u/s 132(11) before fixing the same
for hearing. 1In this case; although Smt.Nigam
called the comments of the assessing officer
but shs fixed the hearing on 15,92.89 without

awaiting the same angd later preponed ths
hearing to 11.12.89,
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“10. In the order dated 15.12.89, Smt.S.K.Nigam

simply relied upon and followed the findings
arrived at by Shri SeK.Lal, C.I.T.~IX, in his
order dated 27.11.89 holding that the deemed
seizure of Pay Orders under the second proviso

of Section 132(1) of Income Tax Act was illegal,
Smt.Nigam failed to appreciate the fact that

ths seizure of the Pay Orders wuwas effected

On warrant issued to search the premisas of
Punjab National Bank, Mall Road, Delhi, on the
basis of infurmation that Shri R.K.Agaruwal had
depdsited cash of Rs.53 lakhs in a benami bank
account, in the name of Surinder Kumar, and Pay
Jrders purchased from this account had not been
then delivered and encashad by ths bank, Further,
the authorised officer had also restrained the
bank from honouring these as the cCash was still
in the bank account of Shri Surinder Kumar.

“11.  In her order dated 15.12.89 the said Smt,
S.K.Nigam gave two reasons far halding that the
seized Pay Urders of Rs.5U,430 lakhs belonged to
M/s. Bansal Commodities. Firstly, she held that
M/s.Bansal Commoditias had in fact advanced a
total amount of R$.49.03 lakhs t3 the four
benami caoncerns of Shri R.K.Agarwal and these
transactions took place through the respective
bank accounts, Secondly, she held that, Shri
R.K«Agarual , through the benami bank accounts
held by Shri Surinder Kumar, had givan the
Petitionsr (M/s.Bansal Commodities) the Pay
Orders of the value of Rs.5J,40 1lzkhs, Records,
houever, shou that there was no evidence to
establish any 1ink betwaen the money received
in the bank accounts aof the four benami concerns
of Shri R.K.Agarval from M/s.Bansal Commodities
and the various deposits made in the bank account

National Bank, Mall Road, Delhi, from which the
seized Pay Jrders wvere purchased,

codd
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"12, Houwever, records shou that the total amount
of Rs.49.03 lakhs was transferred &8 “/s. Bansal
Commoditias from its bank account with the Sangli
Bank Ltd. and the Union Bank of India ts the four
benami concerns of Shri R«K.Agarval in five different
transactions betueen 03.01.89 and 28.02,83,
Although copies of these two bank accounts were
available on record, no enquiriss were made to
verify wuhether ths funds in these bank accounts
were properly explainable in the hands of M/s.
Bansal Commodities. In fact, the bank accounts of
M/s.Bansal Commodities shouy larqe depasits a day

™) or two before the paymsnts ts the benami cuncerns
af shri R.K.Agarwal. However, no enquiries were made
regarding the sources of these deposits by the said
Smt. S.K.Nigam, either directly or through the
Assessing Officer, Further, since Smt, Se.K.Nigam
following the order of Shri Se.KeLal, CeleT.=IX,
was accepting that the seized Pay Orders belonged
ts Mm/s. Bansal Commodities, she also failed to pass
an the relsvant information to the officer assessing
M/s.3ansal Caommoditiss at Bombay which incidentally
should have been done earlier by Shri S.K.Lal,

CeleTo~IX as a follow-up of his arder dated 27.11.89,

¢ 80 as to enable him to tgke appropriate action u/s
132(3) against M/s. Bansal Cummoditiss.,

“3, As regards tha question uhether M/s.Bansal
Commodities has actually given the amount of Rs,
49.33 lakhs to Shri R.K.Agarwal, through ths four
concerns M/s. Popular Industries, M/s. praominent
Industries, M/s. Manaj Metal and M/s.Jasoria
Industries, it is sesn that none of them were bsing
asszssed to tax hence the claims both of M/s.Bansal
Commodities and Shri R.K.Agarwal, required tg ba put
to strict proof by 3mt. S.K.Nigam,

“Y4¢  Un the issus whether the funds transferred by
M/s. Bansal Commodities to the bank accounts of

the four benami concerns of Shri R.K.Agarwal{gr the
Proceeds thereof) yare transfarrad/deposited by Shri
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Re.K.Agarwal to the bank accaount in the name

of Shri Surinder Kumar with the Punjab National
Bank, records shou that the issue was not verified
by the said cmt. S.K.Nigam at all, either directly
ar through the Assessing Officer, specially as
there was no independant evidencs at all to
establish any nexus betuseen the amounts

received by Shri R.K.Agarwal from m/s. Bansal
Commoditiss through his four benami firms on the
one hand, and the funds deposited in the bank
account of Shri Surinder Kumar utilised for purchas-
ing the Pay Orders of Rs.S50.40 lakha, on the othar.

45, As regards the question as to how the bank

balance in the bank account opened in the nama of
Surinder Kumar with Punjab National Bank, Mall Road,
Delhi, was built up, the rascords shou that this
bank account was opened on 06,01.39 with a cash
deposit of Rs.18 lakhs, and thereafter betuesn
27.01.89 and 08.04.89, hugs deposits aggregating
Rs.93,60 lakhs were mads in this account, mostly

in cash. A perusal of this bank account shows

that on 08.04.89 the credit balance in this account
was Rs.27,35,244/-.Thersafter, batwesn 19.04.89

and 22,04.89, four deposits aggregating to Rs.
49,09,670/~ were mads, from which the seized Pay
drders of Rs,.50.40 lakhs uere purchased an 25.04.89,
Thus, the funds for the purchase of the sajized

Pay Orders 8ssentially cams from the deposits

made between 19,04.89 ang 22.04,89, However, no
enquiriss wers made by the said Smt.S.K.Nigam
regarding the source of thessa deposits,

“16.  Thus, the claims put-forth by M/s, Bansal
Commodities wers not established by any proper/
indepandent evidencs. All that could o8 said from
the esvidence producsd Oy them before tha said
Smt.S.K.Nigam, was that they had given Rs,.49,03
lakhs betwusen January and Fabruary,1989 tg the four
benami concarns of shri R.K.Agarwal for some purpose.
Besides, all the attendant circumstances were either
against the claims of these petitioners, or at the

%1. very least, uwere such as required those claims to be
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put to the strictest proof. Firstly, Shri
ReK.Agarwal's statemsnts weére not credit uorthy
because in the first instance, during the s=zarch,

he denied any connection with or ownarship of

the tank account in the name of Shri Surinder Kumar,
nsither had he made any mention of M/s. Bansal
Commodities at that stages. This claim came for

the first time a month after the search, when on
24,05,89 M/s. Bansal Commidities filed a petition
before the Diractor of Income Tax(Investigation).
Thereafter, on 26.04,89, Shri R.K.Agarual too stated
that ths Pay Orders belonged to M/s. Bansal
Commodities. Secondly, the clandestine nature of
transactions was apparent from the fact that shri
ReK.Agarwal hzd admittedly floated four benami
concerns all of which were not being assessed to
tax, the Pay Orders were being purchased through
admittedly benami bank accounts; and Shri Agarwal
was changing his statements and shifting his stand,
apparently to suit the convenience of the moment.
It was the duty of the said Smt, S.KeNigam to
propaerly examine the various claims of the
petitioners in the light of the evidence on racord
and after making due investigatiaons, as nscessary.

“47.  1In conclusion, it is, therefors, found that
in her order u/s 132(12), Smt.Nigam literally based
her order on the findings cantainad in paras 1,3 & 4
of the arder u/s 132(12) dated 27.11.89 of the C.I.T.-
IX, Delhi(Shri S.K.Lal) without apparently making |
any independent enquiries, and independent appli-
Cation of mind, and although she recordsd a finding
that the seized assets bslong to M/s.Bansal Commodi-
ties, she did not send an intimation to the C.I.T./
A.C.1.T. under whose jurisdiction M/s. Bansal
Commodities were being assessed t- tax,

“q8., Thus, the fore-going discussion shows that
the said Smt.S.K.Nigam passed the afore-mentionesd

order u/s 132(12) dated 15.12.89 in undue hastas,
in an improper and negligent manner without making
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proper enquiries and without application of mind.
She has, therefor:, violated Rules 3(1)(ii) & 3(1)(iii)
of C.C.5.(Conduct)Rules,1964",

The applicant, has challenged the impugned charge-mems

v Y opplicdlnim.
on various grounds. She has argued that there is no
allsgation of corruption or perSuna;’gain against the
applicant, there is no allegation that she exercised her
quasi=judicial functions in a dishonsst or malafide manner
aor that she acted in disregard of statutory provisions
or administrative instructi ons. The main thrust of
her arguments is that the respondents have no jurisdiction
or powsr ta initiate action under C.C.S5.(C.C.A.)Rules,
1965 in respsct of acts done, orders passed or decisions
taken by the applicant as a quasi~-judicial authority
while axarcising her powers under the provisions of
Section 132(12) of the Act™. 1In support of this
contention, the applicant has quoted a numbar of
rulings of the various Courts including ths Hon'bls
Supreme Court and of this Tribunal. She haiT:;;:::?&A
that any charge questioning the exarcise of her Egﬁopindont
judgment is not sustainable in law. and unless thers is
clear allegation of corruption or involvement or in-action
resulting in any personal gain, she cannot be subjscted
to disciplinary action., She has also ;%é§§¢ that the
respondents themselves in Civil Writ pPstition No.
1253/90 befors the High Court of Delhi justified ths
propristy, validity and legality of the orders passed
by the applicant. As regards her conduct in the qdasi-
judicial capacity, the applicent has stated that she as

C.1.T Delhi X was having supervisory control over the

Assistant Commissioner, Investigation Circle 16(1) who

.0.11
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passed the order of retention on 23.8.89 against Shri
Surender Kumar., When a copy of the order dated 27.11.89
pazsed by the C.I.T, Delhi IX under Section 132(12) was
received by the applicant, since it was stipulated therein
that the order was subject to such order as may be
passed by the applicant as C.I.T, Delhi-X,New Delhi,
the applicant thought it fit to proceed with the hearing
of the application of M/s., Bansal Commodities who had
requested herhdisposing of their application under
Section 132(11). She, accordingly, passed the order

o dated 15.12,89., 1In the meantime, reqular assessment
order was passed by the Assistant Commissioner,
Investigation Circle 16(1), Delhi in respect of Shri
surander Kumar and a demand of Rs.84 lakhs vas raised
agazhst him.on 13.2.90, 92:%%?8 :!he aoplicant directed
the concerned Assistant Commissionsr to attach the
Bank Account of Shri Surender Kumar and simultaneously
addressed a letter dated 31.1,90 to the Punjab National

‘ Bank . She has ;;\g?ddthat she took up the petition of

M/s. Bansal Commodities for out of turn hearing because
similar early hearing was granted by her aégg%§?:';%fber,
C.l.T IX in respect of the same party and the same
subject matter. She has stated that the concerned
Assessing 0fficer had been present during the proceedings
and had stated that she had no comments to offer.
ARdmitting that the hearing was presponed from 19.12.198%5
to 11.12,1989 she has stated that there is nothing
unusual in it. She has denied that she did not

apply her mind before passing the quasi-judicial orders.
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The primary order was passed by the C.1.T, Delhi-Ix
while the applicant admittedly dealt with the case of
a non-exjstent Benami. She has mentioned that while the
CeloT, DBlhi-IX Shri S.K.Lal was chargesheeted in
November,1990 , no such chargesheet was servesd on her

till 24,4.92 and that also for a minor penalty.

2. In the counter affidavit the respondents have
stated that the chargeshest was issued on 24,4,92

and the applicant uas given an opportunity to explain
her conduct within 10 days of receipt of the memorandum,
The applicant instead of filing an explanation to the
said memorandum, chose to file this application. Had she
filed a representation against the impugned memorandum
before the disciplinary authority, it would have been
considered by the disciplinary authority and appreopriate
orders would have been passed. ‘As the applicant has not

exhausted the departmental remedy, the 0.A is premature.

They have referred to the observations made by the Delhi

High Court against the appiicant and the other Commissioner

Shri S.K.Lal on their umiasiona. Parawise comments have
been given on other contentions af the applicant which
need not be gone into for the purpose of this ordes

The respondents have appended a copy aof the judgment of
the Supreme Court in Civil Appeals No. 50 and 51 of 1992
(Union of India and Ors vs. A.N.Saxena) stating that the

rulings guoted by the applicant have been modified by that
judgment,

3. We have heard the arguments of the lsarned counsel

for both the parties and gone éhrough the documents

carefully, The main thrust in the application is that
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disciplinary action cannot be taken for the acts of
omission or commission of a guasi-judicial authority

in the process of the discharge of the quasi-judicial
functions. This issue was considered by the Hon'ble
Supreme Court in their judgment dated 27th March,1992
in Union of India & Ors. vs. A.N.Saxena(Judgments Today
1992(2) S.C. 532). The following observations in that

judgment will be relevant:-

"8. In our view, an argument that no disciplinary
action can be taken in rsgard to actions taken or
purported to be done in the course of judicial or
guasi-judicial procesdings is not correct. It is
true that when an officer is performing judicial
or quasi-judicial functions disciplinary proceedings
regarding any of his actions in the course of such
proceedings should be taken only after grsat caution
and a close scrutiny of his actions and only if

the circumstances so warrant, The initiation of
such proceedings, it is true , is likely to shake
the confidence of the public in the officer concerned
and also if lightly taken likely +to undermine

his independence, Hence the need for extreme

care and caution before initiation of disciplinary
proceedings against an officer performing judicial
or quasi judicial functions in respect of his actions
in the discharge or purported to discharge his
functions., But it is not as if such action cannot
be taken at all. uhere the actions of such an

officer indicete culpability, namely, 3 desjre to
oblige himself or unduly favour one of the partiss

or an improper motive there is no reason why
digciplinary action should not be taken."
(emphasis added)

In view of the aforesaid observations, the contention
of the applicant that the respondsnts have no jurisdiction

to serve the impugned memorandu&n her for the actions

seold
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taken by her in the course of the quasi-judicial
proceedings, cannot be sustained. It is for the applicant
now to shouw that in accordance with the aforesaid ruling
of the Supreme Court, the conditions which are to be
satisfied before the discip;inary procsedings are carried
on, are not satisfied in her case., This can only be

done if she in compliance ug;h the impugned memorandum
makes a detailed representation , so that the respondents
are able to take a decision on further action to be
taken on the proposal to taks action against her under

Rule 16 of the C.C.5(C.C.A)Rulas., _
op pticorts

4, Learnsd counssl for tha-gﬁgggggggg%:/ias relied on
A\ Y

the judgment of a Division Bench of this Télbunal dated
21.10.91 in 0,A 509/91 , a copy of which is at Annexure AS,
In t hat judgment the chargeshest of charges dated
15.11.90 issusd against Shri S.K.Lal, Commissioner of
Income Tax, Delhi IX,New Delhi in connection with the same
procesdings wers szt aside, Since that judgment was
delivered before the judgment of the Hon'ble Supreme
Court dated 27,3.1992 in A.N.Saxsna's case uas
available, the law laid down by the Hon'bls Supreme

Court has to be followsd. We do not howevar wish to

g0 inw the merits of the case at this stage which on b
.

| appears to us to be premature for judicial intervention,

The chargesheet served on the applicant gives her an
opportunity to give her explanatisn so that thse
respondents can take a decision on further action
wnity ofie
keeping in view ~the lau laid down by the Hon'ble
-
Supreme Court., The applicant has not enabled the

disciplinmary authority Lo take a decision in that direction

...15
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because she has not filad any representation meeting

the chargesheset and the imputations cantzained therein.

Se Learnad Counssl for the applicant brought

t3 our notice the various rulings given by the Tribunal,
the High Courf of Kerala and the Hon'ble Supreme Court
(Civil Appeal N0.4986-87 of 1990 decided by the

Hon'ble Supreme Court on 25th Qctober 1990, 2.A.1460/86
decided by the Principal Bench of the Tribunal on 11.1.91,
O+A 2792/91 decided By the Principal Bench of the Tribunal
on 13,8.92; C.S.Kesavan vs. Stats 2f Kerala; page 375

of Income Tax Reports , Vol.176,1989; 1988(8) aTC 190y
1989(9) ATC 500; 1989(9) ATC 509; 1590(14) ATC 337;

AIR 1979 SC 1022) The quintessence of these rulings

is thagflakingo%disciplinary procesdings against quasi -
judiciaf/authoriiies for arroneous acts of omission

or commission in the discharge of such duties, should

be more an exception than a rule, Such proceedings
should be taken with great care and circumspection

80 as not to demoralise such authoritijes, Jtheruise,

they will play safe and give orqers aluays in favour

of the Government even though justicse may demand
atherwise. If this is not done , the distinction

betuwsen og%pable misconduct and interference with
exercise of indepsndent judgment will be blurred and

not only the cause of justice but evzn of administratiye
efficiency will be badly affectods It has also been

held that in case of such autharities unless there is
corrupt mofive, departmental enquiries for misconduct

cannot be sustainad., The law, houwever, has been clearly
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laid doun by the Hon'ble Sdpreme Court in A.N.Saxena's
Case, referrad to above. Disciplinary proceedings for
quasi-judicial acts of commission or omission hagtbeen
allowed to be taken where the action of such an authority
indicates Culpability, a desire t- oblige himself or U&
unduly favour onz of the parties or an improper motive,
The learned counsel for the respondents draw our attention
to the facts indicated in the charge memo that the
applicant heard a thirgd party m/s. Bansal Commodities
Por out of turn heartng withsut there being evan 3

- A Srow v
written application far early diegfgai and that the
applicant having invited comments of ths Assessing
Ufficer and fixing a date on 19.12,89, preponed the
date of hearing to 11.12.89 without awaiting the
comments. The charge memo also indicatss that no
snquiries wers mada rsgarding the source of deposits
mada by M/s. Bansal Commodities. uhen the ather
Commissioner Shri §,K Lal passed orders on 27.11.89
releasing the pay orders of Rs.50.40 lakhs subjectL

not only to the furnishing of a bank guarantee o bul olso &
the "decision of the Commissioner of Income-tax X,Delhi N
in the namz af Shri Surender Kumarh , thé order passed
by the applicant should have besn Aassed with more care
and after proper verification, enquirias angd detailed
Comments of the Assessing Officer, It Can,therefore, be
8aid that even thouih there may be no desire on the
part of the applicant to oblige hersg]f ar there was ng

am Ymbreasion @

impraper motive, thare can bekelaments of a desire to
5

Unduly favour soms of the partiss. Df the threes critasrig

laid douwn by the Hon'ble Suprems Caurt in A+.N.3axena's casse,
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referred to abovs, the charge-shest points at least
to one element of undue favour to some of the partiss.
In that light it is for the applicant nouw to dispel

this impression flowing out of the charge-memo,

6. In the conspectus of facts and circumstances and
considering that the learnsd counsel for both the parties
for sxpeditious disposal of this appli:atian)agreed that
the application be disposed of at the admission stags
on.the basis of the detailed plsadings and arguments
submitted by them, we admit the application and dispase
of the same with the directisn to the applicant to file
a detailsed reply to the impugned memorandum at Annexure A1
within a period of 10 days from the d ate of receipt of
this order and we diract cancerned respondents to take

by o Shtaking ey
a decision iigardlng further action taking int> account
the reply of the applicant and the law laid doun by the
Hon'ble Suprems Court in the aforesaid case of A.N.3axzna
and other relevant judicial pronauncements, as
expeditiously as possible and preferably within a
pariod of bgggo monthd from the date of receipt of the

N
reply from the applicant. We make it clear that any

) m MM Mmamnyy
observation made by us in this order shaould not prejudice

L

or influence the consideration of the case of the applicant

yn~awyvmawnea~, by the respondents, The f%ct that the
8/ b\:’ “\( Q.\';);(,\ m\"

raply is being filed beyond a period of ten days as

prescribed in the 1mpugned order datad 24.4,92 should

be ignored and the delay condoned. There will be no

order as to costs,

UWooro] ‘\“‘/Z‘/Wb

(T.S.0BERDI) (5.P.MUKERIT)
JUDICIAL MEMBER VICE CHAIRMAY
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