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central Administrative Tribunal

Principal Bench

O0.A.No.1389/92
with
0.A.No.993/92

Hon’ble Shri R.K.Ahooja, Member (A)

Hon'ble Shri S.L.Jain, Member (J)

( .
New Delhi, this the 2§j& day of April, 1989

shri Sudhir Kumar Nagpal

s/c Shri Som Nath Nagpal

R/c D-9, Delhi Administration Flats
Near Alpana Cinema

Model Town - I

Delhi - 110 009.

(By Shri A.K.Behera, Advocate)
Vs.

Lt. Governor of Delhi
Raj Niwas
Delhi.

Chief Secretary
Delhi Administration
Sham Nath Marg
Delhi.

The Director

Department of Prevention of Food
Adultration

Delhi Administration

A-2C, Lawrence Road 1Indl. Area

Delhi - 110 035.

Shri Satish Kumar Nanda

Food Inspector

Department of Prevention of Food
Adultration

Delhi Administration

tawrence Rcad Indl. Area

Delhi - 11C 035.

Shri Rajender Kumar Ahuja

Food Inspector

Department of Prevention of Food
Adultration

Delhi Administration

A-20, Lawrence Road 1Indl. Area

Delhi - 110 035.

(By Shri Ajesh Luthra, Advocate for
respondents and Shri V.S.R.Krishna,
private respondents).

with

0.A.N0.992/92:

Shri Baljit Singh
s/ Shri Tara Singh
r/¢ 59/2, Sector-I

Respondents

the official
Advocate Tor the
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Pushp Vihar

Saket '

New Delhi - 110 C17. - Applicant —~

(By None) \ !
/ /,-

Vg
Vo .

Lt. Governor of Delhi
Raj Niwas
Delhi.

chief Secretary
Delhi Administration
Sham Nath Marg
Delhi.

The Director

Department of Prevention of Food
Adultration

Delhi Administration

A~20, Lawrence Road Indl. Area

Delhi - 110 035,

Shri Sanjiv Kumar Gupta

Food Inspector

Department of Prevention of Food
Adultration

Delhi Administration

A-20, Lawrence Road Indl. Area

Deihi - 110 035.

Shri Prem Nath Khatri

Tood Inspector

Department of Prevention of Food
Adultration

Delhi Administration

A-20, Lawrence Road 1Indl. Area

Delhi - 110 035.

Shri Arun Kumar

Food Inspector

Department of Prevention of Food
Adultration

Delhi Administration

A-20, Lawrence Road Indl. Area

Delhi - 110 0235.

Shri Surender Kumar Sharma

Food Inspector

Department of Prevention of Focod
Adultration

Delhi Administraticn

A-20, Lawrence Road Indl. Area

Delhi - 110 035.

Shri Prem Chand Tewari

Fcod Inspector

Department of Prevention of Food
Adultration

Delhi Administration

A-20, Lawrence Rcad Indl. Area

Delhi - 110 035. ..

{By Shri Ajesh Luthra, Advccate for the offi

respondents and Shri V.S.R.hrishna, Advocate

private respondents).
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ORDER ,)/\

Hon’ble Shri R.K.Ahooja, Member (A)

The issues involved in both the cases being the

same, they are being disposed of by this common order.

2. The applicant in OA No.1389/92, Shri Sudhir Kumar
Nagpal, was appointed as Food Inspector under the Delhi
Administration on the basis of a written test and
‘nterview conducted by the Staff selection Board by an
order dated 14.9.1977. In that Office Crder HNo.1E€2Z,

~opy at Annexure-A1, the name of Shri Sudhir Kumar Nagpa

appeared at Serial No.1 and his date »f Jjoining was shown

as 2.8.1977(FN). The applicant in 2A Nc.993/92, Shri
Baljit Singh, appeared at cerial Mo.f£ and his Jnte cof
joining was shown as 20.8.1877(FN}. Thra the
recruitment rules for the post of Fe-4 Inspector, at that
stage, had not been notified thair regular appointiments

£~

came tc be made by an 2Ffice Order dated 22.€.1980 w.e.

4.5.13878. T+ this Office Order the name of Shri  Sudhir

wumar Nogpal appeared  at serial MNoc.23 and Shri Baljeet
Singh appeared at Serial No.12. The applicants in both

the OAs claim  that the Annexure-Al Cffice Order No 1828

m

dated 14.9.1977 correctly showed their names as per their
positions in the merit 1ist. Their grievance is that the
respondents issued a tentative seniority 1list dated
26.7.1991, Annexure-A2 in which shri &.K.Nagpal's name
was shown at Serial No.3 and Shri Baljit Singh’s name was

chown at Serial No.13. Both made representations but the

respondents issued a final seniority Tigt dated
4.11.1991, Annexure-A7 stating that officials who nad

filed objections did not Ffile any documentary evidence 1n

auppors of their claim. The case of the applicants it
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both the CAs is that the final seniority list is 1liega’,
arbitrary and untenable inasmuch as 1t over loocks the

orders dated 14.9.1977.

2. The official respondents on the other hand,

submit that order dated 14.9.1977 was i the nature of a

posting order and not the seniority list as is claimed by
the applicants. Their stand is that it is the final
seniority list issued on 4.11.1991 Arich reflects the
srder of merit determined by the staff Selection Board.

The stand of the private respondents is also in substanrce

4. Wwhen both the 0OAs came up for hearing, we heard
Shri A.x.Behera, learned counsel for the applicant in A
No.1389/92. None however appeated on behalf of the
applicant in ©OA No.983/9Z. shri Ajesh Luthra and Sh-i

R.Krishna appeared for the official respondents and

w

orivate respondents respectively in both the cases.

5. The whole issue revolves upon whether the order
dated 11.9.1977 reflects the order ¢f merit determined b
the Staff Selection Board. Shri A.¥.Behera, Jlearned
counsel for the applicant pointed out that had the
respondents meant this order to be only a posting order,
then the came would have been in order of the Jdate of
joining by the respective appointees. On the other hand,
while Shri S.H.Nagpal joined on 3.8.1977 and was shown at
ST1.No.1 and Shri R.K.Ahuja, one of the orivate
respondents at 81. No.4 his date c¢f Joining being
3.8.1977(FN), one Shri Kaushal Kumar Mittal, who joined

on 5.8.1977(FN) was placed at S1. No.5. Tt was also

—~~

contended by Shri A.K.Behera, learned counsel for the

6),“,
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applicant that the normal administrative practif@ s *tc
show the names of the appointees in the order of me~it
recommended by the selection authority. He pocinted out
that but for the non availability of the recru-tmert
rules, this would have constituted - the order of merit
for regular appointment. It was also pointed out by the
Tearned counsel for the applicant that despite
instructicns from the Bench the respondents have not been
able to produce the recommendations of the Staff

Selection Board and hence an inference must be drawn

against their version.

We have carefully perused the ©Office Ordev

[93]

No.1622 dated 14.9.1977. Al11 that this order chows g
that the officials listed therein were being appcinted cr
ad-hoc basis on the post of Fcod Inspector "w.e.f. tra

date shown against their names”. We are unabl

[t
r—+
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in this order any indication that the cofficials werc
listed in the order of merit recommended by the Staff
Selecticon Board. ©On the other hand, the minutes of tre
celection Board which examined the cases of these ad-hcc
appoirtees for regular appointment clearly show  that
“their inter-se seniority will be remained the same ac

determined by the Staff Selection Board at the time of

ik

{

their initial appointment as given below"” ‘emphac

supplied). It s clear that the Selecticon Board which

had irterviewed all the ad hoc appointees for considerirg

them for regularisation had determined the inter ==
seniority alsc and the same was on th basiz 2f the
recommendations of the Staff Selection Board which had

made the original selection for appointment or ad-haoc
basis. In view of thizs clear documentary proof, we

that the action of the official respondents
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ir dssuing  the tentative and final senicrity list, as
illegal or arbitrary. It was contended oy Shri
A v Behera that it was not part of the pleadings cf the

official respondents that the recommendations of the 128C
Board had been made on the basis of the merit 1ist
prepared by the 1977 ctaff Selecticn Board and that thic
plea cannct now be taken at the time of argumento. We dc

not see any merit in this contention. The 12380 Bcard héd

C

determined the seniority but we £irnd that it waz on the
pasis of the recommendations of the 1977 Bocard. The
1atter is implied in the £irct assertion regarding the
preparation of  the inter—se seniority Shri A ¥ . Behera
also contended that when appointments are made even on ad
oo basis but are intended to be regular appo ntiment and
are in fact ultimately made regular appointments, the
inter-s seniority will have to be determined on the

basis of comparative }ength of service. He pointed out
that Shri Nagpal having joined on 3.8.1977, was the first
to do sc  and was thus the senior most amongst all the
Tocd Inspectors. In support he relied on the case <
Sirect Recruit Class-II Engineering Officers’ Asscciat on
Vs. State of Maharashtra and Others, (1990) 2 scC 71t

1+ was held in this case that if the appointment -~ s made

T

after considering the claims of all eligible cand-idatecZ,
and the appointee continues in the post uninterruptedly
£111 the regularisation of his service in accordance with
the rules made for vregular substantive appointments,

there is no reason to exclude the officiating service T

-l

purpose of seniority and same will be the position if the
initial appointment itself is made in accordance with Lthc
Rules, applicable to substantive appointments.

however find that Direct Recruit Class-II Frngineer iy

-~

officers’ Association’s case (Supra) was n th
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of inter-se seniority between direct recruits ard

4 promotees and the gquestion was not inter-se seniorit,
intra the same class of appointees. Therefore the ratic

of this case will not apply to a situation where both for

ad hoc as well as for regular appocintment the order of

merit is determined by the selection authority. The
argument of the learned counsel for the applicant that

cince official respondents have failed to produce the

=

original  record, relating to the recommendations of

Staff Selection Board, an adverse inference must be drawn
against the contention of the official respondents, 1s

ct
i

also in our view without force. The official responden
have filed an affidavit that the relevant records are nct
available and could not be found despite effortz made b,
them. The selections were made way bach in 1277 while

the OA came to be filed only in 1992, The Staff

[42)

election Board constituted by the Delhi Administrat cn

was hot a statutory or a permanent authority, like ths
Staff Selection Commission. It is possible therefors

that the records of proceedings of selecticn committee or

Board may not be available. At the same time, we do nct

)

find any reason to doubt the veracity of the minut
the Staff Selection Board held on 22.68.1980 for +the
regularisation of services of Food Inspectors working or

ad hoc basis,

7. In the light of the above discussion, we fird nc
merit in the case of the applicants in either 02A. Both
the CAs are accordingly dismissed. No costs.

js_\ f\.)j'\\ ~/—

(S.L.Jain)

Member(J)
/rac/




