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The Hon"ble Sh. 3.P. Sharma, Member (1)

For the applicant sk, T.C. aggarwal, counsel

For the res ondents : sh. D.N. Goburdhan, counsel
JUDGEMENT(ORAL)

(delivered by Hon~ble Sh. T.K. Rasgotra, Member (A)
Heard the learned counsel for both the parties. !

The case of the applicant as put forth by the
Weatned counsel for the applicant 15 that the Tribunal vide
3ts‘0rder dated 31.1.1992 rendered in 0.A.No.428/91 in the
matter of Sh. Hari Kishan Vs. U.0.1, & Ors. have quashed
thelimpugned order dated 12.3.1990 in terms of which the
services of the applicants  were dispensed with. The
respondenf% were further directed to hold a proper enquiry

after giving the applicant adequate opportunity Lo defend

himself and to pass a speaking order. Thereafier the
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respondents issued an order on 22.4.1992 stating that Sh.

L

6.S. Sharma. District Staff Officer {(Morth) shall hold a
fresh enquiry %n compliance with the judgement dt. 31.1.1992
of C.A.T. into allegations against Sh, Hari Kishan aiving
him an adequate opportunity to defend himself and submit
repoart of enquiry as earfy as possible and not Tlater than
29 .4.1991. The enquiry officer is said to have called the
applicant when  he was asked to give his  explanation.
Thereafter the enqguiry officer. submitted his report and the
disciplinary authority“ passed the order on 27.4.1992
dispensing with services of the applicant in accordance with
Section 6 B Sub  Section 1A of Bombay Home Guards Act 1947 a=
extended to UT of Delhi read with Rule 18 of Home Guards Rule

1959,

2. The grievance of the applicant is  that in
consequence of the Tribunal®s order dt. 31.1.1992 he should
have been,first, reinstated in service and then given proper
opportunity to defend himself. The Tearned counsel Sh. T.C.
Ahggarwal stated that no show cause notice was issued to  the
applicant nor adequate opportunity given to him to cross
examine the prosecution witnesses. The procedure adopted was

this violative of principles of natural justice.
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3. The Tlearned counsel for the respondents brought
to our notice the provisions made in the Bombay Home Guard
Act, 1947 and Rule 18 in terms of which the services of the

2ol icant he . o . .
pplicant have been dispensed with., He also referred us to
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sub section 1A of Section 6 B of Bombay Home Guards Act, 1947
which entities the applicant to file an affidavit. The
Commandant General or the Chief  Commissioner makes it
incombent on  such authority to pass such order as he deemed
£it. The learned counsel for the respondents submitted that
as would be apprent from the above, the applicant has not
exhausted the departmental remedies available to him and
unless the departmental remedies are exhausted, his petition

is not maintainable.

4. We have considered the matter carefully and gone
through the record of the case. From the Jjudgement dr.
31.1.1992, we find that the applicant in 0.A4.Mo.428/91 had
challenged specifically the impugned order which was quashed.
He had also prayed for reinstatement in the Home Guard
service with  all consequential benefits. Having noticedthe
pravers of the applicant in paragraph 2 of the order. the
Tribunal chose not to pass any order in regard to his
reinstatement and other consequential benefﬁts, We are not,
therefore, pursuaded to accept the contention of the Tearned
counsel for the applicant that the applicant should have been
reinstated in  consequence to the quashing of the order. If
that was so, there is not doubt that Tribunal would ordered

reinstatement with consequential benefits. -

5. The other grounds referred to by the learned
counsel for the applicant is that proper opportunity was not

given to the applicant to defend himself in the fresh
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enquiry. We are inclined to take the view that the applicant
should have raised all these points in the appeal to the
Commandant General or the Chief Commissioner, as the case may
be, in accordance with rules and awaited a decision for a

resonable time before coming to the Tribunal.

6. In Lhe above facts and circumstances of the case,
we do not propose to interfere in the matter at this stage
and direct the applicant to avail of the departmental
remedies as available to him. The 0.4. is disposed of as
above. The applicant shall, however, be at liberty to
approach the Tribunal if ep advised and if he is aggrieved by
the final order so passed by the Commandant General or the
Chief Commissioner. MNo costs.
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