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CENTRAL ADMINISiRAT IVE TRIBUNAL

PRINCIPAL BENCH ’
k. W92
Dates
QaA.1282/92
Rajbir Singh .. doplicant
A XY
Union of India and others.. Respondents
Mr.Shankar Raju .. Counsel for applicant
Mrs.Anjana Goshin .. Gounsel for respondents

COR
Hon'ble Mr.S.P.Mukerji, Vice Chairman
and
Hon'ble Mr.J.P.Sh.rma, Member (J )

Whether to be referred to the Reporter?

Whether reporters of the local papers may be
permitted to gee the judgment?

QRDER
(Hon*ble Mr.S.P.Mukerji,Vice Chairmbn)

In this aspplication dated 9.5.92 the

applicant a dismissed Constable of the Delhi Police

has chall@nged the impugned order dated I .4.92
st Annexure~I removing him from service under . the

pProviso to Article 311(2)(b) of the Constitution,

without holding an enquiry and has prayed that the

respondents be directed to reinstate him in service

dth all consequential benefitsy

2 According to the goplicmt while he was
posted at Rlice Assistance Booth on 29.1.92 it was

alleged that he had misbehaved with a Woman and sl zpped

her. She lodged a report on the same day. One Sub-

Inspector invesitgated the report, according to which

the aforesaid woman was medically examined and her
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statements were recorded and nothing incriminating

against the goplicant was found. NoO criminal case

was also registered against the applicante. The
disciplinary authority referred the matter to the i
Vigilence Unit but the ’teport of the Vigilence

Officer was not made available to the gplicant. The

| disciplinary suthority. after go ing through the

said enquiry report of the Vigilence Inspector found
that the Enquiry was nét conducted in a professiorial
manner and came to his own personal conclusion that
the sforesaid woman Qas mentally unsound was I‘~aped

by the applicaqt and another gnstable. Being

firmly of the opinion that noane shall forthcgomejlepose
against the Police Constables, he passed the Impugned
order without any enquiry under the Proviso to Agticle

311{2)(b) of the Gonstitution.

3. The applicant has taken the stand that +the
enquiry report submitted by the Sub~Inspector and

the vigilence Inspector ind ic ate that there was no
sexual exploitation of the Woman but the disciplinary
authority on his own personal presumption came 1o

theconslusion that the woman had been raped by the
gpplicant. He 31s0 came to the conélusion without any
basis that it is not possible to conduct a8 reqular
discislinary enquiry or criminal proceedings against
the  spplicant a5 no one will come forward to give

Svidence against the spplicant who is g Police Const able .

He has referred to a number of rulings of the Tribunal
and the Supreme ourt to argue that the enquiry cannot
b2 dispensed with by taking recourse to the Provise

to Article 311(2)(b) arbitrarily g without recording

I€asons or merely bec ause witnesse g may not be availgble
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4. In the reply affidavit the respondents
had stated that the disciplinary suthority dispensed
with the enquiry because of the special circuge

stances zs justice had to be done to a men* ally

unsound woman who had been raped by a Policeman
on duty.

5. We have herd the argumengs of the

learned counsel for both the parties anc gone

through the documents carefully. The disci~linary
authority dispensed with the enquiry with the
following observations as ihdicated in the imougned

orders

'I have gone throggh the enquiry remort of the
Inspr.vig.who has done nothing to go in depth
of the matter as was expected from him. He
should have conducted enquiry in a professional
manner. 1he facts were very clear but not
coming out in open that his where he had been
asked to act. I personally had been briefed
by the SHO and also from their aope arance in
my office had come to know the facts that the
lady who was mentally unsound had been raped by

the two c%nstables Rajbir J.rghﬁ 1338 /NwW/ and

Raghubir Singh, 561/N#W and the DDA Chowkidar

taking benefit of her unsound mind. Since the

default was on the part of Constables public
men had come and disclosed to the SHO g f the

facts but were not readv to give mything in
writing. The things were not maninul sted by
the Constables (defaulters) and the statements
recorded (of the woman) only make mention of
misbehavious. Certainly, I have no doubt in my
mind that these two Lonstables sre guilty of
raping a woman while on duty. It is”57crime,
as well as 1m1uman that a mental nateint has
been raped, am sure that any case registered
in this matter will not do any justice because
no one shall be forthcoming to depose agsinst
the guilty who are policemen. " in the police
are exnected to orotect the poor, heloless and
woman. If we as Policeman start exoloting them
en whom the people will look forward for help.
i, therefore, am of the opinion that the uilty
Consts. Rajbir 3ingh, 13%8/NW and Raghubir gingh
561/NW are unffit to be retsined in the police
organisation & must be removed atonce. Since
it "is not bossible to undert ake regular exercise
of DUE or Criminal proceedings ag nst them due tq
special circumstances, I hereby order that wonsts,
Rajbir Singh, 1358/Nw and Roghubir Singh, S61/Nw
be removed from service with immediate effect ie,,
from the date of issue of this arder under the
e sti
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6. The above will show that the disciplinary
suthority himself seems to have dispensed with the

i as not )
enquiry not so much because the enquilry was 5 purirhung

possible but because he wanted to make an example ¢
o;:Police Const sble reping a mentally unsound woman
whi;e on duty. He came to the conclusion that the
woman had been raped by his personeal impression

th=t she was of unsound mind and from the br jefing

he hat got from the SHO and 2lso from the appe °rance
of the apolicant.‘ He z2lso came to‘unilateral CON=

ol usion that no witness will be forthcoming agzinst
the Police Constable. No medical report sbout the
woman having been raped is avail able nor could be
produced by the respondents despite opportunit ies
given to themd ,

7 In the judgment dated 23,7.92 in 0.A,
346/92 (Ram Mehar Vs. Commissioner of Police and
snother) a Pivision Bench of this Tribunal in
regard to dispensing with the enquiry uncer the
clause(b) to Second Proviso to Apticle 311(2)
observed as follows?

'FUI'*Eher- in accordance with cl use(3) of
Article 311, the decision of the competent
authority in the mat*er that it is re -sonsblv
practicable or not to ho](d such _enguiry, 2s
is referred to in clause 2) shall be final,
but the provisions in clause(3) of Article
311 will not debar the court of law to look
jnto wh€&ther the reasons for dispnsing with

e enouiry are based on indevendent maeterial
Yr} the ma&iial placed on record, ve dc: not

find that any effort or attemnt wzs made to
ident ify the witnesses and to procure their

asttend ance_for ourngses of any depart )
enquiry. The mere %act %hat ‘é se%;ouzen* al

comlaint has been made by a member of public
against a police officer alleging intimidation
etc. does not mean that the complaint should
be accepted at the face walue even without
giving an oonortunity to the officer complained
against, to show cause 2g~inst such a comlaint
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n in the presence of ~rticle 31‘ ;

'ttﬁncolgsii?cu%ion which provi..des that if ay

'Nquestion arises vhether it is reoasonably "

practicable to givendto alpzzsczg)?tggpgﬁﬁggiog
ring cause under cla

%ieg:g: o% the authority empowered to dismiss

. the ITibunal in the
N imbesnid tuo GRS held that the finality

decisjon is not binding upon
3&;’9803% iggd the &gurt will consider the
situat ion which made the authority to come
to the conslusion that it was‘not‘} r?ggo?g%gnd
oracticgble to hold the enquiry. Hon' bl
‘"referregpto a few judgments of the flon'ble
Supreme “ourt also, including a verxé ecent
Chief Security Officer vs, .§. as
(8811) "SCALE 47) in which the Hon'ble Sureme
Court observed that the personal humiliation
and insults likely to be suffered by the
witnesses or even when their family members
might bgcome tgrqersgf acts n¥ vio!:nce, are
) rr .
Hns P28, TR T35 0% “HRIES sttt Snouiny
Punjab and Othersa?l990(2? SCALE 1152), which
was also also referred tg bggire the Tribunal
in the cited cages, the 1on"ble Supreme Court
observed that the subjective satisfaction
recorded in the impugned order should be
fort ified by independent material to justify
dispensing with the enqui envisaged b
Article 311(2) of the Cohetieotyisooed by

it cannot be rested solely on_the ipig dixit
of the concerned authority, Uiscussing the
above authorities, amon-s others, in its
{]udgment dated 10.4.1992, a Bench of this
ribunal quashed the impugned ader of dismissal
in those O.As and directed that the 2oplicants
shall be reinstated as “onstables with g3
back wages and that the respondents will be st
1ibergy to holc dep~rtment al inquiry -gainst

those aplicants und_g'r the releqant rules and in
sccordance with 1aw.

8. Another Division Bench of the Tribunal in Shri
Bishamber 3ingh vs. Ltd.Governor Delhi and others,
1992(2) sSLJ CaT 113 observed ;¢ follows®

*>. The impugned order dated 3¢12,1990 refers to

FIR No .379 dataq 2,11.1989 under Section
376-B, 506/34 IPC, P.5.R.K,Puram, in yhich

the gpplicant along with two others vere
the accused. The allegation against the
accused was that they committed rape with

one Smt .Nirmal 5 Gupta on 1.11.89 in the Police
St ation Building. - The disciplinary author ity
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s+ated that the circumstances of the Case
were such that holding an enguiry against
them was not reasohably practical bzcause
"it is not uncomron in such Cases ©O find the
complainants and witness-s turning hostlile due
to fear o'f reprisals, terrorising, threatening
or intimidating th '

+to give evidence acainst them in the U.,E. =are

witnesses who will come forward

common tactics adopted by the policemen,”

3. He have gone t hrough the Iecords o the Case
and have heard the learned counsel for both
the varties, In our ovintdon, the r<asons

given for dispeunsing with the engquiry and

‘nvoking the provisions
(b) of the Cconstitution
fient in law., Our view

recent decisions of tie

of Article 311(2)
are totally insuffi-
gains support from the

Supreme Couit in

Jaswant cingh Vs, Statz of Funjab and othairs,
1591(2) Scale 1152 and Chi€f Security Officer

and o#heys Vs. Singesan Rabl Das, 1991(1) SCALE

47.,"

. In the light of the aforesaild rulinos and

following the dictum laid down by the Hon'ble Supreme
Court in Tulsi Ram Fatel's case, AR 1935 3C 1416, we
allow this anrlication to the cxtznt of directing that
the applic mt should be allowed the remedy of filing an
appeal agaimst the imppgned order and any delay caused
jin filing such an arg al shall also stand Condoneds The
appl lcant may prafer a=-n appeal to the Commizsioner of
Police,Delhi within s period of 15 days {rom the date
of communication of this order and theyreafter “he appellat:
sut hor ity (Commizsionexr of Folice) shoudd 3:syose of
~he appeal by & speaking order within three mon ths from
the date of recdl pt of the arpeal sfter Siving him of
a personal hearindg. ‘The applicent will b at liberty
to seek legal remedies, in accordanc. with law, and if
1 £ pe feels aggrieved by th: outcome of th=
—y
RRAYS ié-q.‘j}

ANN ENcAA
(J. P.3harma) (S.PiMukerii)

J.M‘ A

S0 advised,

ape 2l. There i3 no order aw to CoO5tsS.
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