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ORDER

(Hon*ble Mr.S,P JAukerj i. Vice Chairmi^)

In this ^plication dated 9.5*92 the

applicant a dismissed Constable of the Delhi Police

has challenged the inpugned order dated 3D .4.92
at Annexure-I removing him from service under the

prbvisp to Article 31l(2)(b) of the Constitution,

without holding an enquiry and has prayed that the

respondents be directed to reinstate him in service

'ith all consequential benefits.*

2. According to the applicant while he was

posted at ftLice Assistance Booth on 29.1.92 it was

alleged that he had misbehaved with a Wbman and slapped

her. She lodged a report on the same day. One Sub-^

Inspector invesitgated the report, according to whidi

the aforesaid woman was medically examined and her
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statements were recorded and nothing incriminatihg
-yi

against the applicant was found. No criminal case

was also registered against the applicant. The

disciplinary authority referred the matter to the

Vigilence Unit but the report of the Vigilance

Officer was not made available to the applicant. The

disciplinary authority. after going through the

said enquiry report of the Vigilence Inspector found

that the Enquiry was not conducted in a professional

manner and ceme to his own personal conclusion that

the aforesaid woman was mentally unsound was r^ed

by the applicant and another constable. Being
firmly of the opinion that noone shall forthc^Se/®"^®®®
against the Police GonstabJe s, he passed the impugied
order without any enquiry under the Proviso to Article
^11^2)(b) of the Constitution.

3- The applicait has taken the staid that the
enquiry report submitted by the Sub-Inspector and
the Vigilence Inspector indicate that there „as no

sexual exploitation of the tfcman but the disciplinary
authority on his own personal presunptlon came ti

theconslusion that the v„man had been raped by the
applicant. He also came to the conclusion without
basis that it is not possible to conduct a regular
disciplinary enquiry or criminal proceedings against
the .PXtcant as no one will CO. forward to "ive
evidence against the applicant who is aPolice Constable..
He has referred to anumber of rulings of the Tribunal
aid the Supre. ..urt to argue that the enquiry cannot
be dispensed with by taking recourse to the Proviso
to Article 31l(.)(b) arbitrarily a^ without recording
reasons or merely because witnesses may not be avail^iei
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4. In the reply affidavit the respondents

had stated that the disciplinary authority dispensed
with the enquiry beeause of the special circuip-

stances as justice had to be done to a men-ally

umsound woman vho had been raped by a Policeman

on duty•

5, We have he^-d the arguments of the

learned counsel for both the parties and gone

through the documents carefully. disciolinary

authority dispensed with the enquiry with the

following observations as ihdicated in the imougned

order5

' I have gone throggh the enquiry reoort of the
Ihspr.vig.who has done nothing to go in depth
of the matter as was expected from him. ide
should haji^ conducted enquiry in a professional
manner. The facts were very clear but not
coming out in open that his where he had been
asked to act. I personally had been briefed
by the SHO and also from their appearance in
ray office had come to know the facts that the

lady who was mentally unsound had been raped by
the two constables ^ajbir Sirgh, i358/Ni/i^ and
aaghubir Singh, 561/NW and the QOAGhowkidar
taking benefit of her unsound mind. Since the
default was on the part of Constables public
men had come and disclosed to the of the

facts but j^re not readv to give anything in
writing. The things were not manioulated by
the Constables (defaulters) and the statements
recorded (of the woman) only make tiention of
misbehavious. Certainly, I have no doubt in my
mind that these two Q)ns tables are guilty of
raping a woman while on duty. It is a crime,
as well as inhuman that a mental oateint has

am sure that any case registered
in this matter will not do any justice because
no one shall be forthcoming to depose against
the guilty who are policemen. in the police
are exoected to orotect the poor, heId less andfwoman. J-f we as Policeman start exoloting them
hen whom the people will look forward for help,
, therefore, am of the opinion that the auiltv

Singh, i358/Nv( and Aaghublr iin^^56VNW se unm to be ret=.lned in the police
organisation S. must be removed atonce , Since

undertake regular exerciseof iJc or Criminal proceedings ag iist them due to
special circumstances. I hereby order that U)nsts.^Jbir Singh, i358/NVV and daghubir Singh, 561/NW

removed from service with immediate effect ie ,
from the date of issue of .this order under the *
TOYisinn nf 3li(?)ah) of tppsntntin,
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6. The above will show that the dlsctolinary
alhority himself seems to have disoensed with the
enquiry not so much because the enquiry was
oossible but because he wanted to make an example^
"f^olice Constable r*,ing amentally unsound vomas
while on duty. «e came to the conclusion that the
wman had been raped by his personal Impression
that she was of unsound mind and from the briefing
he had got from the SHO and also f«m the appe arance
of the applicant.- "s also came to^unUateral con.
elusion that no witness will be forthcoming against
the police Constable. ^ medical report about the
woman having been raped is available nor could be
produced by the respondents despite opportunities
^iven to them.'

In the judgment dated 23.7,92 in 0

346/92 (^sm Mehar '>/s. Commissioner of Police and
another) a i^ivision Bench of this Tribunal in

regard to dispensing v^ith the enquiry under the

clause(b) io Second Proviso to Article 3il(2)
observed as follows*

"Further, in accordance with clause^s) oT
Article 311, the decision of the competent
authority in the mat+er that it is re ^sonablv
practicable or not to hold, such enauiry, ss
is referred to in clause'^; shall be ^nal,
but the provisions in clauseV3J of Article
311 will not debar the court of law to look
into whether the reasons for disonsing with
the enouiry are based on independent material,
in the mat«iial placed on record, ve do not
find that any effort or attempt was made to
identify the witnesses and to procure their
attendance for purngses of any depart.mental
enouiry. mere -fact that a serious
conplaint has been made by a member of public
against a police officer alleging intimidation
etc. does not mean that the complaint should
be accepted at the face value even without
giving an oooortunlty to the officer complained
against, to show cause against such a coT^laini?

o
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in the presence of 311(3- '̂
/the Constitution \^hich provides that if any
question arises vhether it is reasonably
practicable to give to a person, an ooportunity
of showing cause under clause'2J» the docision
thereon of the authority enjnov>«red to dismiss
him» shall be final, the Tribunal in the
aforesaid two O.As held that the finality
given to its decision is rx>t binding upon
the and the U)urt wUl consider the
situation v\hich made the authority to come
to the conslusion that it was not reasonaWy
oracticable to hold the enquiry. The iribunal
referred to g few judgments of the Hon'ble
supreme s-ourt also, including a very rerent

Security Officer Vs. S3.0as
Xly91\l) ^^CALH 47) in which the Hon'ble Supreme
Court observed that the personal humiliation
and insults likely to be suffered by the
witnesses or even vhen thex.r family members

similarly;'Sffigii"'iT
1 scale 1152), «hich

^ '®^®rred tg bejfore the Tribunal
oSs^rve§»tt'l%u'b5lc!l"ve
fortified^ the in^ugned order should befortified by independent material to justify
dispensing with the epquiry envisaged byi^ticle 311C2; of the Constitution aid tKat
it cannot be rested solely on the Ipso dixit
of the concerned authority, discussing the
above authorities, araon-'st others, in its
jud^nt dated 10.4.1992, a Bench of this
ribunal gashed the impugned oder of dismisa^l

Sall°ba ri applicantsShall be reinstated as Constables with f,,Ti
respondents will ^ ,,tto hole departmental inquiry -gainst

♦nose ^pllcants under the releqant miAc i
accordance with law.^ r-ieqant rules and in

Another Division Bench of the Tribunal in Shri
Bishamber irngh /a. Ltd.apvemor Delhi others
1992(2) SLJ Cat 113 observed as follows!

pre 3"T2.1990 refers tom N0.379 aatSd 2.11.1989 under Section
376.B. 506/34 IPC, P.S.R.K.Puram. in Wiich
the qoplleant along with t«, others «re
the accused. The allegation against the
accused was that they committed rape with
one Smt.Nirmala (i^pta on i.11.89 in the Police
nation BuUdlng. The disciplinary suthority
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staterl that the circurr^stances of the Case
V ^re such that holding an enquiry against

them was not reasobably practical because
"it is not uncommon in such Cases ro fine uhe
complainants and witness-s turning hootrle due
to fear o^f reprisals, terrorising, threatening
or intimidating th- witnesses who v;ill comt forward
to give evidence against them in the D.E« are

conimon tactics adopted by the policemen,"

3. He have gone t hrough the records c£ the Case
and have heard the learned counsel for both
the parties. In our ordnion, the r-asons
given for dispens.ing with the enquiry and
•'nvohing the provisions of Article 311(2)
(b) of the constitution are totally insuffi-
fient in law. Our view gains support from the
recent decJ-Sions of tlie Supreme Couj t in

Jaswant Singh Vs. State of Punjab and odiej s,

1991(2) Scale 1152 and Chi€f Security Officer
and dfehers Vs, Singesan Rabi Das, 1991(1) SCALE

47,"

9, In the light of tha aforesaid rulings and

following the dictum, laid 'down by the Hon'ble Supreme

Court in Tulsi Ram Fatel's case, AIR 19 35 3C I4l6, we

allow thi.a application to the extant of directing that

the applic ^t should be allowed the rerrw dy of filing an

appeal agairet the impj^gned order and any delay caused

in filing such an apps al shall also stand condoned. The

applLcent may prefer a-n appeal to the Commissioner of

Pol ice, Delhi vjithin a period of 15 days rrom the. date

of corriinunication of this order and thereafter -he apptsllau

authority (Commissioner of Police) should dispose of

--he apps'al by a speaking order within three monf-bs from

the date of rec^.rl pt of the arpeal after giving him of

a personal hearing. 'The appaicGnt will b-- at liberty

to seek legal remedies, in accordance with law, and if

so advised, if he feels aggrieved by th- outcome^ of th
appeal. There is no order a» to oosts.

H.p
(J,P,3h.-irma) (S.^.iiuker j 1)

J.M.
♦ T /-*
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