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O.A. No. 33 198 5

DATE OF DECISION__ 28,5,1987

Shri Ram Viswanathan and others ~ Petitioners

Smt . Subhadra Advocate for the Petitioner(s)

Versus

Union of India and others Respondents

Mr.P.H.Ramchandani, Mr.N.S.Mehta, Advocate for the Respondent(s)

Mr.8.P.S5axsna, Mr.M.5.60anesh, Mr,A.Benadikar
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FINAL ORDER
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PRINCIPAL BENCHs NEW DELHI ’

N v

Original Application No. 33 of 1985

Shri Ram Vishwanathan and others .. Applicants
st.;"

Uﬁion'of India and othere ¢+ Respondents

COUNSEL FOR Applicants eo Smt,Subhadra, Advocate

Counsel for respondents se Mr,P.H.Ramchandani
Mr.N.S.Mshta,
MrsCoP.Saxena
Mr.M.S.Ganesh,
fr.A.Benadikar
Advocates

CIRAM: Hen'ble Mr. 'B,C,Mathur, Vice-Chairman -
and h l

Hen'ble Nr.G;Sraedharan Nair, Judicial Member

ORDER OF THE TRIBUNAL DELIVERED BY HON'BLE
Mr. G.SREEDHARAN NAIR, JUDICIAL MEMBER

" oh 28,5.1987

When recruitment. to a post is to be had
by promotien as well as by direct recruitment,

defirite quota being prescribed for the two categoeries,
. Aeevnils
how is the seniority among thprFo be determined, is
‘ Looa
the question that is posed in this applicationL?y

three Assidtant Naval Stores Officers in a representative
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capacity on behalf of the promotee Assistant

Nauél Stqre Officers, They have impleaded the

fourth respondent, who is a direct recruit as

Asst,Naval Stora\ﬂfficer, as representing the
Qce g —q &

direct recruits. whilecfhe applicantsthe seniority S
{

. to be determinsd‘on the basie of continuous

officiation in the post, the fourth respondasnt

maintains that the seniority is tc be fixed by
rdtating the vacancies, or in other_words}adOpting
the familiar parlanqe,by the rota rule. In taking
this stand, the Fburfh respondent is supported
by-respondents 1 to 3. Actually the third rsspondeﬁt

has published a geniority list in February 1985

(copy of which is at Annexure - P 3) adopting the

\

rota rule. The applicants have prayed for quashing
v ha '
the said list and confirmation of permanancy based

on the same, .

Recﬁuitment tc the post of Asst,MNaval
' : e Nev '
Store Officer is governed by %ii(Ciuilian - Gazetted

Stores Officers'Poets )Recruitment Rules 1579, According

to the rules, the post is to be filled up by promotiocn

‘to the extent of 50 per cent and by direct recruitment

toc the axtent of 50 per cent. The first applicant

" was appointed to the grads of Asst,Naval Stores Officer

”

on 28,7.1978, the second applicant on 31.5.1980 and
the third appticant on 4,3.1983, while the fourth

respondent was appointed on 9,6,1979, The plea of the
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: appiicants is that in the impugned.:seniority

list the direct recruits who have been appointed

to the post‘aftsr the promotees jocined the~post

are shown as senior, it is also contended thaf
the appointment has not besn ma@e on the basis
of the roster to bs maintained allotting the
first place te the promotes .and the second place
to the direct recruit, the third place ta the
promotee an& the fourth to the direct recruit
and so on, The éeniority iiét is attacked as
violative of Art.14 and 16 ofﬁtha Constitution
on tha groQBd'that the direct recruits have
been giv:n undue benefit, In support of this
averment , -stress has been made ‘in the‘appli-
eation on fhe decision of the Supreme\cburt
in A.Janardhana's cags(1953(z)SLﬂ ~Page 113),
The respoadehts>contend thét the

rules as laid down in the Recruitment Rules of

1979 have been followed in fixing the seniority

. and that confirmation is Eeing done on the

basis of the instructions contained in the

. office memoranda issued by the Departmsnt of

Personnsl and. Administrative Reforms, For
appreciating the controversy, an understanding
of the exact scope of the law laid down by the
Suprems Court im Janardhana's case is essential.
Yotes o} e '
Thqcyecision ‘as—to—the—ratie is that once

the quota rule was wholly relaxed-to suit the

L
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requirements of éervice and recrﬁifment was ’//f//
made in relaxation of the quota'rﬁle, no

effect can be given to the rule of relative

seniority of premotees and direct recruits -

prescribed under the relevant rules, as it

. g
was wholly interlinked with the quota rule and

cannot exist, apart frem it on its own strength.

It was held that once the quota rule was relaxed

the rota for confirmation disappearg,The ssniority
N

list that was the subject matter of the case was

" quashed on the gfound ﬁhat thers was complete

-

relaxation of the quota rule between 1959 and 1969,
holding that where the duota rule is linked with’

the seniority rule, if the first breaks out or .

is illeggéiy'not adhered to, giving effect to the

second would be unjust, inequitious and impreper.'
In'the subsqquénﬁ decision of the Suprems ﬁourt

in P.S.Mahal‘s'casa(Aﬂ¥ 1984-5C = 1291), the
Supreme'Cauft had éccasiqn ?c éonsider this »
quest ion,and tée,aforesaid principle laid‘domn

Al

in Janardhana's case was followed, It is pertinent

.to refer to para 32 of the judgement in that case,

which is extracted hereunders=-'

" have already pointed out that there
is no inherent vice in the gquota rule
being operated through the rotational
rule of seniority. Where the rotational
rule of seniority is adopted, the relative
seniority of promoteés from different
soyrces has to be determined en tha basis of

a roster mainteined in accordance with the

QL/
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queta rule so that when promotion of an ﬁ///
officér<is regularly made within his quota,
- he is fitted into the vacancy reserved for
£e® promotees freom his source and his
seniority is reckoned from the date when
such vacancy arose, But this rotetional
rule of seniority can work only if the quota
rule is strictly implemented from year to year,
Some slight deviations frem the quota rule
may not be material but as pointed out by
Pélokar, Je in tbw Bishan éwarup Gupta's‘
case, "if there is enormous deviation, other
cons iderations may arise®. If the rctatiénal
rule of seniority is to be applisd for
determinipg seniority amongst officers promoted
frem different sources, the quota rule must be
observed, The application of the rokational
rule of seniority when there is large deviétion
from the quota ruls in making promotions is
bound to create hardship and injustice and
result in impermissible discrimination, That
is why this Court pointed out in A.K.Subraman's
case that "when recruitment is from tuqor
several sources, it should be observed that
there is no inherent invalidity in introduction
of quota system and to work it out by a rule of
rotation, The existence of a quota and rctational
rule, by itself, will not violate ATt.14 orArt,16
of the Constitution « « + » "It is the unTeasonable
implementation of the same which may, in a given
case attract the frown of the eguality clause",
The rotati®nal rule of seniority is inextricably
linked up with the quota rule and if the quote
rule is not strictly iﬁplement@d and there is
large lasge deviation freom it regularly frem
year to year, it would be gressly discriminatory
and unjust to give effect to the rotational rule
of seniority, We agree wholly with the observation
of D.A.Desai, J. in A.Janardhan - Vs.— Union of
India,C.A.No.360 of 1980, decided on 26th April
1983 (reported in AIR 1983 SC 7769) that "the
qﬁota rule is linked with the seniority rules
if the first breaks down or is EmXaxikyx illegally
not adhsesd to, giving.effect‘to the second would
be unjust, inequitious and impreper®. This was
preciseiy'the reason mhy the Court in the first
-

v .
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Bishen Swarup Gupta's case held that with
the collapse of the quota rule, the rule
of seniority set out in Rule 1(f)(iii} alse

went¥,

On the facts, as it was found that thers was
enormous dgviation frem the quota rule and such
deviation had continued frem year to year over a
period of almost 25 ysars, it was held that the
rotational ruls of seniority must obviously break
doun when there is such massive départure from the
quota rule regularly frem year to year,

In the decision in GeS.lLamba's casa(AIR 1985~
SC-1019) the Supreme Court was again concerned
with this question, It was hsld that if the rula
of ssniority is inextricably }ntertdined with the
quota rul@-and there is an e&ormoug deviation fram
the quota rule it would be unjust, inequitious and
unfair to give effect to the gsta rule, as giving
effact to the rota rule after noticing the snormous
daparturé from the guota rule would be viclative of )
Art.14 and 16, In that cass, promotions‘Aad baen
madas in excess of the quofa fo? years and the
promotses had basn holding the posta for overl six
to =ight ysars, Direct recruitment was not made for
years. Hence the Court held that it is a case, sither
of non-implementation of the quota rule or
mal-?unctianing of ths guota rule and yet the
rota ruls was baing adhered te,which was struck douwn

-

as unjust, unfair and inequitious and =s such

e

N
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violative of Art.14 and 16 of the Constitution. In

The recent decision of the Supreme Court in

AsL.Pathak's casa(1987¢1)-SCALE-307), it was

held that inordinate delay in making direct recruite

ment should not visit the promoteses with advarse
consequances, dénying them the benafitLFhair
servica. There again, stress més laid by the Court
on the inordinate delay in making direct recruitment,

From the discussion above, the prineipls
involved can ba@ enunciated in a nutshell. When
recruitment to a cadre is done, bsth by promotion

. | &
as well as by direct decruitment, e guota can be
prascribed for sach sourca, In such casaes, the
2 e l'-& Vﬂ-LYu-—uLS

J.nter-sa senmr:.ty(fan be datermined by the rota
rule, It is not mandatory that the principle of
conbinuous officiation in the cadre is to be adopted
for this purpose, Howsver, for fixation of seniority by

\

adopting the rota ruls there should not he any

&, or o

: relaxatlonl_enormous d-parture or deviation ef the

qubta rule, When tﬁeri is inordinate delay in makipg
the direct recruitment, there will be an infersnce
of the break dan of the quota ruls.

It_falls\to be determined as to whether

it can be said on ﬁhe facts of the instant case that

thers has been break down sﬁ—%he—qaﬁ%ééggie, relaxation)
) ( ‘

Dy

anormous depatturé)ot deviation or

flagrant v1olationcfo as to hold that seniority

cannot be determined on the rotation of vacancies., On a

/V
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careful analysis of the material on record,

we are of the view that the applicants are to

fail; There is na averﬁant in the application

that there was’any relaxation of the quota rulfj

nor is there a xplea tﬁat for years together steps

wére nat takeh for resorting to direct recruitment.

Ffom the impugged seniority list it is svident

thét direct recruitﬁent was held in the year 1978,

1980, 1981 and in 1983, It is nasadless to highlight

that the process of direct recruitment is prolix

and time consumiﬁg, comparéd to.the process of

promotion, As~sgch,-uhsn a particular éeriod of

a few years is‘taken into accodnt)marsly becauss

during awyear or twe in that\period no direct

recruit#ek was actually appointed, it cannot ba

said that there is inordinate delay in making the

direct recruitment or a break down of the quota ruls.
4 S

As—hae—been—emphasised—earlisrs, It was on account

of the whaolasale relaxation of the quota rule

during the period of ten years that in Janardhana's

\

L
‘case it was hald that there is a brgk down of the

. quota rule. 1In P.S.Mahal's case, there .was an

Ay
snormous deviation from the quota rule for quarter
v . A

of a century. In G.S.Lamba'S'casa,»there was no

. direct recruitment from 1965 to 1972 and aven

for the later yéars only an indent was placed
and no recruitment was done and'during all these

years a large nugber of psrsons were promoted, The
N
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facts ars totally different herae, and as sush ) 62A\\

- the applicants cannot darive assistance from

the decisions intthe aforesaid casas;

It was suﬁmitted'by the counsel for the » B
aéﬁlicaﬁts that while accerding to thﬁ rules for
praparing the rostsr the first pléce is tg be
allotted to tﬁ; promotae,‘£he next to the direct
reqruit and so on, the impugned seniority list shous
otherwise and as,éuch it is matently illlgal.iTho list
shows ihg nama of tha.fourth rQSpondent,wa direct
recruit, at Sl.No.1. At S1.No.2 and 3 also the
direct rac¥uits are included and iﬁlis.only at Sl.No.4

that a departmental promotee figurs, But it has to bs

’rgmembared that whenever a promotee retires or leaves

sgrvico,‘his name- is daletad from the roster aﬁd s
replaced by a psrson who is immediéfgly béiou him,
It is nowhers anjqined that in such c;rcuhstances ,
ther;‘shouid bes a rearrangemant in the seniority list
for the purposes of snsuring the proportion, Tﬁn

impugnad ssﬁiority list_reflects only the seniority

position as on tha dats of its issue and hence this

objsction of the applicants has no substance. While

the impugned saniority-ligt shows thes nams of fhd
fourth respondent at 51.No.1? there ars other seniority
lists of aarlier_years‘whefe the fourth respondent
is not shown at Sl.No.1.\ These arearunning-lists.

The namss at 51.Mo.2 and 3 of the impugned list

belong to Scheduled Caategand are therefore listed
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according to differant criterion, But by and
large the arrangement ie one promotea followed
by a direct rescruit. Some times thers are two

promotees also, one afte r the other as the

direct rescruit in batwsen has left the cadre,

-

Tt follows that the impugned seniority -

list does not require interfersnce,

'

We dismiss the application,

é‘ .\
(8.C mathur) E/SZ) j) (G.9reedharan Nair)
© Vice=Chairman 28.5 1985 Judicial Msmber
L O_



