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(Judgment of the Bench delivered by

Shri Justice K.Madhava Reddy, Chairman).

The few facts necessary to appreciate the contention
raised in this petition may be briefly noticed. The
petitioner'joined as Leb. Technician in the Ministry of
Health on 19w8.19520 He was promoted as Research
Assistant in>March,l961. In February,l965, he was promoted
as Research Officer on an ad=hoc basis and in December,1965,
he was reverted to the post of Research Assistaﬁt. He
was again promoted in 1970 but this time as an Assistant
Research Officer., In June,l97lé he was once again
cromoted as Research Officer on an ad-hoc basis. While
so working, petitioner waé selected for foreign assignment
in Zambia. He left the country in Auguét,l97l, while
he was working as a Research Officer on an ad-hoc basisi
He returned from Zambia in December,l976.l,When he
wanted to join duty, he was not allowed tb join as Reseach
Officer, His grievance was that whilé his junior Shri
M.C. Joshi who was working as Research Officer on ad-=hoc
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basis was allowed to continue, he was not allowed to
join as Research Officer. In protest the petitioner
'submitted his resignation on 17.5.1977 and addressed a
letter as under:- |
"To

The Director, NICD,
22, Shap Nauuﬁarg, Delhi.,

Sir,
. Respectfully I beg to say that I do
not want to continue in service. This may

please be treated as my resignation and I mey
be relieved at the earliest. ,

| Thanking you,
' Yours faithfully,

, Sd/- (Keshav Ram) (RA)
‘ Biochemistry Sn.
17th May,1977 ",

That was forwarded on 17.5.197? with a recommendation
for acceptance. . |
2 The petitioner changed his mind and on 27.7.1977
wrote a letter to the Director, National Institute of
Communicable Dlseases, 22, Shemnath Marg, De7h1-llOO54
reoue5u1ng "that the same 'lctter of resignation' may
please be treated as notice period for my &oluntafy
retirement in terms of Government of India's decision.
that government émployees with twenty years of éervice
éan opt for voluntary retirement with five years extra
benefit.” In that letter he also requested that the
period of deputation may be cocunted for the pensionary
benefits and the contribution towards pension for this
period may be adjus%ed/recovered from his GPF Account
and the balance be paid to him.
3.  .The petitioner was issued a Meﬁorandum No,11~45/80~

stating
Estt dated 16th November,1981,/that his resignation from

service has become effective from due date.
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petitioner made repeated repiesentatiqnﬂand finally
through letter No.T.l14018/11/84-PR/PH(CDL) dated 15.12.1984
issued by the Dy.Director Administration (PH) he was
intimated "that your request for conversion of your
resignation into Qoluntary retirement has been considered
carefully in consultation with the Ministry of Health and
Family Welfare and the Department of Personnel and
Administrative Reforms, New Delhi. It is regretted that

the same cannot be acceded to".

4, The petitioner prays that letter dated 17.5.1977
should have been treated as a letter for voluntary retire-
ment and he should be awarded all retirement benefits
treating the letter of resignation as voluntary retirement.
He fﬁrther prays he should be deemed te have retired in the
cadre of Research Officer aand he should be allowed to
deposit the pension contribution amount for the period of
service rendered at Zambie on foreign assignment and the
period between August,l971 to December,l976 be counted for

pension benefitss

B Ve have, therefore, to consider (1) whether the
petitioner's resignation became effective and, if so, when?
(2) whether the letter of resignation could be treated as

one for voluntary retirement and the petitioner deemed to
have retired and if so, when? (3) whether the petitioner
could be deemed to have retired as Research Officer for the
purpose of retirement benefits? (4) whether the service
rendered by the petitioner on foreign assignment between
Auguét,l97l to December,1976 could be counted as qualifying
service for purpose of pensionary benefits and the petitioner

allowed to contribute the amount for that period for
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pensionary benefits?
6, From the above narration of facts, it is clear that

the petitioner's letter dated 17.5.1977 was not accepted
until 27.7.1577 when he wrote another letter requesting

the authorities that Bis letter of resignation may

please be treated as notice period for voluntery retirement
It 1s true that in his letter dated 27.7.1977, the petition
er did not specifically state thatvhe is withdrewing his |
resignation; but has categorically referred to the fact
that his resignation has not been finalised as yet and.
specifically requested that that letter may be treated

as notice period for his voluntary retirements

T Thus before his resignation was accepted, he
requested that he may be allowed to vdluntaxuyretire. It
is now well settled that no public servant can retire
unilaterally and the so=called resignation from service

cannot take effect unless it is accepted by the employex.

S In Raj Kumar versus Union of India (1), the
Supreme Court held that "the service stands éerminated
from the date on which the letter of resignation is
accepted by the appreopriste authority and it is not

open to the public servant to withdraw his resignation
after it is accepted®. That wes a case where the
resignation was sought to be withdrawn by an IAS Officer
after it was accepted by the eappropriate aﬁthority and
the contention was thet unless pursuant to the acceptance
of resignation, the officer was relieved of Eis duties,he
continues to be in service and, therefore, he could
withdraw the resignation. While rejecting that contention

the Supreme Court enunicated the principle that resignation

.
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takes effect from the date of acceptance by the appropriate

authoritys

T 9. In Raj Narain versus Smt. Indira Nehru Gandhi (2)
~the question as to when the service of a government servant
stands terminated squarely came up for consideration

and the Court referring to,Raj-Kumar Versus Union of

India (1968),3 SCR 857 =(AIR 1969 SC 180) reiterated

thats ‘

"hen a public servant has invited by his
letter of resignation the determination of
his employment, his servicé normally stands
terminated from the date on which the letter
of resignation is accepted by the appropriate

authority (emphasis supplied) and, in the

absence of any law or statutcry rule governing !
the conditions of his service, to the contrary,

it will not be open to the public servant to
withdraw his resignation after it is accepted

(emphasis supplied) by the appropriate authority".

10. The Supreme Court in Union of India versus Gopal
' Chandra Misra and others (3) had occasion to consider

if a resignation can be withdrawn before it became effective,
Cnce again the Supreme Court declarea that if‘the
resignation of a pdblic servant depended upon its acceptance,
it could always be withdrawn before it was accepted and
where the resignation is prospective, it‘could.be withdrawn
belore that date arrlved That was a case where the
re51gnat10n of a Judge of the ngh Court of Allahabad came '
up for considerations The letter of resignation addressed
by the Hon'ble Judge eXpressly stated that he wished to
resign and his Lesignation'éhall be effective on Ist

of August,1977. Much before that date on 15.7.1977

the learned Judge addresséd another letter to the

"'"""'6 °
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President of India:

"I beg to revoke and cancel the intenticn
expressed by me tc resign on Ist of August,l977
in my letter dated 7th May,1977. That
commnunicetion may very kindly be tréated as
null and void.."

Although the Supreme Court there was required to consider
the terms of Art.217(1) which lays down that the High’

Court Judge remains in office till he attains the age of 62
years and states the four coatingencies when the tenure

of office may terminate before he attains the age of 62
years} §ne of these contingencies is resigning his office
in the manner laid down in its clause (a) to Art.217(1l),

The Supreme Court held: -

"that in the absence of a legal, constituticnal
" bar a ‘prospective, resignation can be withdrawn

at any time before it becomeseffective,

and it becomeseffective when it operates to

terminate the employment or the office-

tenure of the resignor. This general rule is

equally applicable to Government servants and

constitutional functiocnaries. In the case of

a Government servant / or fuactionary who

cannot, undér the conditions of his service/

or office, by his own unilateral act of

tendering resignation, given up his service/

or office, normally, the tender of resignaticn

becomes effective and his service/or office-

tenure terminated, when it is accepted by the

competent authority. (emphasis supplied) In

the case of & Judge of a High Court who is a constitu-
tional functionary and under Proviso (a) to

Article 217 (1) has a unilateral right or privilege
"to resign his office, his resignaticn becomes
effective and tenure terminated on the date

from which he of his own volition, chooses +to

quit office. If in terms of the writing

under his hand addressed to the President, .

he resigns in presenti, the resignation terminates
his office-tenure forthwith, and cénnot, therefore,
be withdrawn or revoked thereafter. But, if he

/ Q g
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.~ by such writing chooses to resign from a
futuge date, the act of resigning office is not
complete becduse it does not terminate his
tenure before such date and the Judge can at any
time before the arrival of that prospective

date on which it was intended to be effective

withdraw it, because the Constitution does not
bar such withdrawal®,

The'principles deducible from the above pronouncements
are, unless the Service Rules:. providé otherwise the. resig-
nation of a Government servant does not take effect until
it is—accepﬁed.by the appropriate'au%horify. The
Governmeat servant is not a constitutional functionary.

If he does not spécify the date from which the resignation
Lshall take effect, he continues to be in service until

it is accepted. Ii follows that before the resiénation is
accepted, he is entitled to withdraw unless there is a
rule.to the contrary. If he so withdraws the resignatiqn,
"the Govt. servant continues in servicel

11. In the light of the. above, if we examine the

case of the petitioner, it is'crystal clear that though
;the petitioher had tendered his resignation on 17.5.1977'
expressing his intention to\resign.from his service in
preseati, neither the acceptance of re51gnatlo§?§ecorded
nor communicated to the petitioner. Before he received
any communlcatlon, he addressed a letter to the Director
General on 27.7.1977 requesting that the letter of
resignation may be treated as notice period for voluntary
retirements The réspondents did not choose to inform
the‘petitioner what action they had taken on these

letters till 15.11.1981%

124 The Supreme Court also observed in Raj Kumar
versus Union of India (1): g |

"Undue delay in intimating to the Public

l. 1968 SLR 730 S.C.
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servant concerned the action taken on

the letter of resignation may justify

an inference that resignation has not been
accepted?.

It would be pertinent to note that while the petitioner
intimated the authorities concerned within'zé months aftexr

submiting his resignation informing that his resignation

has not been finalised and requested that the letter of

resignation be treated as one for voluntary retirement, the

- respondents did not choose to take any action thereon, much

less did they inform the petitioner about the action taken

. 1
" on his letter of resignation until 15.11.198l. Only on

16.11.1981 he was intimatgd that his resignation was-accépted&

‘ That was long after the peﬁitionef requested that his

resignation may be treated as request for voluntary retirement.

It is not the case of respondents that the resignation was

accepted at .any time before 27.7.1977. With effect from
that date there was no letter of resignation which could"
be_acgepted@ The communication of the reSpondents dated
16.11,1981 that his resighation from service has become

effective from due date is iﬁvalid in law and has no legal

. effect. The petitioner's service did not stand terminated

by .resignations

13. The next gquesticn would be as te whether the
petitioner should be deemed to have been retired from
service and,if sq when? Under his letter dated 27471977
the pétitioner categoricaily requested that he should be
allowed to voluntabﬁyretire.- He also stated that the period
Spgnﬁ in Zambia onvforeign assignment should also be counted
for the pensionary benefits and the contribution towards
pension .for this period may be adjusted/recovered from his
GPF. For this purpose it is necessary to consider when a

Govt. servant may voLuntaﬂﬂYretire from service and also
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get pension.'-Prﬁvision is made in this behalf in Rules

48 and 48-A of tﬁe Central Civil Services (Pension) Rules,

. Rule 48 which entitles a Government servant to retire

on completion of_gg years‘bf qualifying service or on

‘attaining age of supérannuatidn is not applicable on the .

facts of the petitioner's casé¢si Rule 48~ of the Central

Civil SerViceé (Pension) Rules,1972, which was introduced

" by Notifiéation No.7({2)~E.V(A)/73 dated 28th November,l9?8

of Govt. of Indié? Miniétry’of Financey so far it is

.relevant for .our pfesent purpose, it reads as follows:=

. "48-A. Retirement on completion of 20 years'
qualifying serviceq
(1) At any time after a Government servant has
completed twenty ‘vears! qualifying service, he may,
by glV1ng notice of not less than three months in
writing to the app01ntlng authorlty, retire from
service. = .

(2) The notiée of voluntary retirement given under
sub-rule (l) shall require acceptance by the
appointing authority:

Provided that where the appointing duthority

does not refuse to grant the permission for: retirement

before the expiry of the period specified in the
said notice, the retirement shall. become effective
from the date of expiry of the said period.

(3) Deleteds

(3a) (a) A Government servant referred to in sub-rule

(1) may make a request in writing to the
appointing authority'to'accept notice of
" yoluntary retirement of less than three
months giving reasons therefor;

(b) On receipt of a request under clause (a),
the appointing authority subject to the
provisions of sub-rule (2), may consider
such request for the curtdlment of the
period of notice of three months on merits

and if it is satisfied that the curtailment
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of the period of notice will not cause any
administrative inconvenience, the appointing
authority may relax the requirement of notice
.of three moaths on the condition that the
Government servant shall not apply for
commutation of a part of his pension before
the expiry of the period of notice of three
months. '

(4) A Government servant, who has elected_t6'retire
under this rule and has given the necessary notice
to that effect to the appointing authority, shall be
precluded from withdrawing his notice except with
the Specifib approval of such authoritys
Provided that the request for withdrawal

shall be made before the .intended date of his

. retirement .

(5) The pension and death-cum=retirement gratuity
of the Government servant retiring under this rule
-shall be based on the emoluments as defined under
Rules 33 and 34 and the increase not'exceeding five
years in his qualifying service shall not entitle
him to any notional fixation of pay for purposes of
calculating pension and gratuitye...%

Qualifying service is defined in Rule 3(q) as

follows:= . 7
" tqualifying service' means service
rendered while on duty or otherwise which
shall be taken into account for the purpose -

of pensions and gratuities admissible
under these rules;%

Rule S(Q) of the Central Civil Services (Pension)

Rules, 1972, defines 'Foreign Service'! as follows:-
" 'Foreign Service' means service in which
a Government servant receives his pay with
the sanction of the Governmént from~ény
source other than the Consolidated Fund of
India or (the Consolidated Fund of a State or
the Consolidated Fund of a Union Territoty)t,

14; The petitionér having been appoipted to the service
on 194841952 had not completed 20 years' qualifying service

3
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even, if period of his foreign assignment is counted as
service (it falls snort by;neaily 20 days) for purposes
of Rule 48-A. _That.apart when he was given foreign assignment
it was specifically stated inthe letter offering him
foreign assignment:

"The period of service with the Government

of Zambia will not count for purposes of

calculation of pension under: the Govt, of

India",:
The contention of the petitioner that he Was'not informed
’ about the terms and conditions of foreign service beforey
he lefc for Zambia cannot be accepted in view of the
undertaking glven by him that he'would abide by the terms
| and conditions which might be granted to him for his foreign;
aSSignment. This is clear from the copy of the letter
dated 19.8.1977 addressed by the Admn. Officer, National
Institute of.Communicable Diseases to fhe Director General,
Health Services, a copy of which was endorsed to the '
petitioner, SlnCe the pet1t1t1oner had given an undertaking
uhat he would ablde by the: terms and conditions of the
forelgn assignment as might be granted t0 him and he
proceeded to Zambia without waiting to receive the terms
and conditions of that assignment and these were communicated
Ito him, it is not now open to. him to plead that he was not
intimated about the terms and conditions. In the 01rcumstan:es
the period of foreion service rendered by him cannot be
counted towards qualifying service for purposes of Rule
48~A which covers voluntary retirement
15. The petitioner apoears to have submitted the
letter for voluntary retirement, pursuant to the Press
publication of recommendation No .59 ofjiﬁ;orf on Personal .
Administratlon of the Department of Personnel’ and Administraiiv

Reforms, New Delhi suggesting acceptance of voluntary

retirement_of Government servants on proportlonate pension

/ % | mmeel2
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and gratuity after 15 years (LO years for superseded

officers) Govt. of India and that the Govt. of India have

- decided to permit the voluntary retirement after 20 years

of service in respect of all Govt. servants with 5 years
extra beaefit in qualifying service subject to the rmaximum
of 30 years. The fact remains that the petitioner had not
completed 20 years of qualifying service by jﬁly,l977

so as to entitle him to take voluntary retirement on that
date and also sécure the retirement benefits. However,

his request for voiuntary retirement was not considered and
disposed off. It was.kept pending all aléng. We have
earlier held that his resignation had not taken effect and
since no decision was taken on his notice of voluntary
retirement, he must be deemed to have continued in service.
In the meanwhile Rule 48-A having come into force on

28th November,l978, this pending request of the pgtitioner
could be considered by the appropriate authority. Assuming
that his request for voluntary retirement could not be
considered on the date it was made for the reason that he
had not completed 20 years of service still inasmuch és

it was not withdrawn by the Petitioner or rejected by the
Government remained to be disposed off either by an order
of the appropriate authdrity or by operation of law,’

Before any order was made on the request for voluntary
retirement, Rule 43-A came into force. Under that Rule

a government servant who has completed 20 years' qualifylng
service is given the right tc take voluntary retirement
from service by giving notice of not less than three months
in writing to the appointing authority. Proviso t@ Sub=-
rule (2) of Rule 48-A expressly lays down that where the

appointing authority does not refuse to grant the permission

ca
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for retirement before the expiry of the period specified
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in the said notice, the retirement shall become effective

from the day of expiry of the said periods

16. The petitioner not having withdrawn his letter of
resignation and the respondents not having intimated the
petiticner that his notice of voluntary retirement was
rejected, the proviso to sub-rule (2) of Rule 48-A is
attracted and on Completion of 20 vears' service and 3 months
service of the noti;e period envisaged by sub-Rule (1) of
Rule 48-A, the petitioner's pending notice of voluntary
retirement becgme effective. By the operation of Rule

48-A, the petitioner stcod retired voluntarily w.e.f. that

dated

17. The next question is whether the petitioner had

a right to be postéd as Research Officer on his return from
Zambia and deemed tc have retired as a Research Officer.
The petitioner was ﬁo doubt holding the post of Research
Officer when he was given foreign assignment. But that was
on an ad=hoc basis, it was not a regular bromdtion. By

the time he returned, his juniors were already holding that
post. He was, therefore, allowed to join as Research
Assistant. |

18, Fetiticner returned from Zambia on completion of his
foreign assignment in December,1976, and proceeded on

E.L. immediately. The contention of the respondents is
that the petitioner was not superseded by his juniors in
promoting Shri M.C.Joshi as Research Officer. When the
petitioner was on foreign assignment, the post of Research
Officér had been filled by ad-hoc promotion of Shri M.C.
Joshi. Shri MM.C.Joshi though junior to the petitioner had
been allowed to continue as Research Officer on ad-hoc
basis till the post of Research Officer was filled on

i1l
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regular basis through UPSC. The petitioner was holding
the post of Research Officer only on an ad-hoc basis,
he did not have a legal right t§ be posted as a Research
Officer on his return from foreign assignment. He had a
lien against the post of Research Assistant (earlier called
Malaria Assistant in which he was confirmed with effect
from 18.4.1962).° The cbntinuance of the existing
arrangements , which had been made during the petitioner's
foreign assignment, even after his return as a purely ad=hoc
measure till the post was filled in by UPSC selection cannot
be considered as discriminatciy or amounting to supersessicn
of the petiﬁioner’a senior g Shri M.C.Joshi a junior in l
service. The grievance of the petiticner that he should
have been appointed as Research Officer on hi% return from
foreién assignment is, themfore, untenablee. His claim that
he should have been promoted as Research Cfficer on his
return from foreign assignmeht is; therefore, rejecteds,
He has been given the poét on which he held a lien and that
alone will be taken into account in computing his pensions
19, The petitioner also claims that the period which he
spent on foreign assignment should be countéd for pénsionary
benefits and that he should be allowed to make contributions
towards his pensionary benefit. In view of the terms and
conditions of foreign assignment which categorically stated
that that period would not count for pensionﬂte which we
have referred above) and the undertaking given by the
petiticner himself that he would abide by those terms, this
request of the petitioner must be rejected. In the resﬁlt
the petition is allowed in part.

(1) It is declared that the petitioner cannot be

deemed to have resigned from service.

(2) It is declered that by virtue of the letter

‘ » R R TS
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given by the petitioner on 27th July,l977,

his original letter of resignation ceased

to be operative as such and it became a request
for voluntary retirement from service,!

(3) That his voluntary retirement became effective
upon petitionér completing 20 years and 3
months of "qualifying service".

The period of service .upto the date when the
petitioner's VOlﬁnta:y retirement became
effective shall be* regularised accordingly‘by
treating it as on duty or leave to which he is
entitled. '

(4) That the period of his foreign assignment cannot
be counted towards his "qualifying service®" for
the purpose of calculation of his pension.- The
petitioner would be entitled to all consequential
benefits of salary and pension as per rulesh

In the circumstances we make no order as to

costsit.

oo L ' (K.Madhava Red .
' : Chairman .  29.4.86.

( Kaushal Kumer)-
Member 29 .4.86



