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T.A. No. '

DATE OF DECISION__ 20.2.1987

Shri Krishan Murari

Petitionetx Applicant

In person ' Advocate for the Petitioner(s)
4 Versus
4
The Union of Indiaz & Othsrs _ Rxspondents
Shri P.H, Ramchandani, . Advocate for the Respondent(s)
CORAM :

¥ The Hom’ble Mr. Justice Zaheer Hasan, Vice-Chairman (Judicial)

aThe Hon’ble M. girha1 Nath, Administrative Member.

1.  Whether Reporters of local papers may be allowed to see the Judgement ?

To be referred to the Reporter or not ?

2
3. Whether their1Lordships wish to see the fair copy of the Judgement ?
4
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CENTRAL ADMINISTRATIVE  TRIBUNAL:
PRINCIPAL BENCH NEW DELHI,

0.A. 1/1985.

Shri Krishan Murari ees Applicant
Vs,

The Union of India & Ors, - : e+« Raespondents,

CORAM:

Hontble Mr. Justice Zaheer Hasan, Vice-Chairman (Judicial)
Hon'ble Mr, Birbal Nath, Adninistrative Member,

For the applicant: Applicant in person,

For the respondents: Shri P.,H. Ramchandani, counsel,

(Judgment of the Bench delivered by Hon'ble
Mr, Birbal Nath).

JUDGMENT .

This is Application No. 1/1985 filed before the
Tribunal by the applicant, Shri Krishan Murari, A4ssistant

Intelligence Bureau, Ministry of Home Affairs, New Oelhi,

2. Before dealing with the reliefs sought and

contantisns raised on bshalf of the parties, it will halp

if the material facts concerning the cass a;e first sequentially noted
because the Application was not Fil?d in tha proper format

prescribed under the Rules as it was the first case since the

inception of the Central Administrative Tribunal,
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3. The applicant was employed as an ASsistant

in the Intelligence Bureau under the Ministry of Home
Affairs since 15th April, 1957, He was working in

the set‘up af Subsidiary Intelligence Bureau, Kohima, when
he applied for leave on'ﬁth October, 1967, From this date

ohmards, he was sanctioned lsave for a total period of

155 days including 120 days medical leave as followsg—

i) 9.10.67 to 31.10.67 (23 days)

i) 1.11.67 to 30.11.67 (30 days) ’
iii) 1.12467 to 10.12.67 (10 days)

iv) 11,12,67 to 31.12.67 (21 days)

v) 1,1.68 to 20.,3.68 (B0 days)

vi) 21.3.68 to 20,3.68 (31 days)
vii)  21.4.68 to 19.6.63 (60 days)

It is the contention of the applicant that he had been
admitted in the Nursing Home in the then Willingdon

Hespital and he had to seek leave on medical grounds,

4 The respondents asked the applicmt to resume
duty on the expiry.of leave on 15.6.68 (Annexure 1 to the
counter) vide Memorandum No. 6/PF/29 dated 4th June, 1968,
which reads as followss:

- "Shri Krishna Murari Assistant is directed to
report to duty positively.after the present spell of
leave is over. Heshall not bs granted further
extension of leave in any case, bayond the present spell
which expires on 19,6.86, .

In case he again applies for extension of leave
on medical ground, he will be raferred to the Medlcal

Board for necaessary investigation,'

The applicant again applied for extension of leave, It was
refused and he was informed vide letter of 16th July, 68

/7

(Annexuve 2 to the counter) which reads as unders=

"yith refersnce to his petition,
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dated 20.6.68, Shri Krishna Murari, Assistant is
informed that the extension of leave beycnd

19,6,68 is refused. He is again directed to report
for duty immedistely."

Once this extension of leave was refused, the applicant
submitted resignation from the post of Assistant on 10th
August, 1968 in protest and in ‘his rasignation letter dated
10.8.1968 (Annexure 'A' of the Application), he, inter alia,

stated the Tollcwing?

", Meanwhile I should be most grateful for the .
extension of the leave on half-pay by one month with effect
from 20.6.,68 on health grounds.”

KW

ves MFully disguested andthoroughly frustrated 1 hereby
tender my resignaticn from servics in PRCTEST against this
harassment snd discriminatory treatment effective from the
date of acceptance but not in any case latter than November
10, 1968 in which case the intervening pericd of 3 months
may kindly be taken as thres months notice pericd prescribed
under the rules. Since I have already been advised by the
Civil Surgeon Willingdon Nursing Home, New Delhi and lately
by the family doctor at Roorkee, it would not be possible for
me to resume duty and would, therefore, request that it may
please be treated as leave of the kind due."

The above resignation of the applicant was not accepted by the
respondents who replied him on 13th January, 1969 as follows:

4 myith reference to his petition dated 10.8.1968,

’ Shri Krishna Murari, Assistant is informed that before his
resignation could be considered by the I.8., New Delhi, he
je directed to refund to the Government the follcwing amounts
due from him:

1) Balance of House

K Building Advance. . Rs 6,150.00
/ \
;o 2) Balance of Pay/TA
<L advance. :

as e 530.00

/ ' 3) Over paid Sikkim
(>/ Allewance. e. P 401,55

4) Over drawn out fit
Allowance during his oo e 450.00
stay at Gangtoke

Rse §,531.55
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Thus, the applicant was asked to deposit R, 5,531.55 to
enable the respondents tc accept his resignation, This
resignation thus remained un-accepted and the applicant
remained absent from dutye. The applicant then withdrew

his resignation vide his letter dated 4.3.1578, This
request of thg applicant was not accepted by the respondents

who replied him vide letter of 25th March, 1978 as under:

"Subject: Request for withdrawal of resignation.

LR N

With reference to his letter dt. 4,3.78 addressed
to the Director, IB on the subject mentioned above,. Shri
Krishna Murari is informed that as per rules, he has ceased to
be in Govt. service immediately =zfter 5 years of his absence
from duty. - As such the question of withdrawal of his
resignation does not ariss. "

The respondents had sent the aforesaid communication without
knowing that the relevant rule under which five years of absence,

a Government servant was considered to have ceased in service,

had been amended.  This rule was amended in 1972 when the

reviseq Leave Rules had come into force. when the new

situation came to the light of the respondents, they in consultatien
with the Department of Perscnnel & Administrative Reforms, informed
the applicant on 30.5.1980 that it had been decided to allow him

to resume duty at I.B. HQtrs, He reported for duty on

11.6.1980 accordingly. Once he reported for duty, the

disciplinary proceedings were initiated against him for his

alleged unauthorised absence from duty with gffact from 1968
cnwards, The Enquiry Officer, vide his finding of 5Sth May,

1981, held'that the charge againét the applicant had not been
proved beycnd doubt., He also remarked that the disciplinary
proceedings in respect of unauthorised absence from duty from

19th June, 1968 should not have been initiated as late as 14th
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March, 1980 as the rules stipulated that such dieciplinary
proceedings should have been. initiated immedistely, The
Disciplinary Awthority did not accept the aforesaid finding

and the proceedings wers remitted tc the said Enguiry Officer
fér further enquiry. In his second report dated 7th January,
1862, the Enquiry Officer agaih congludad that he found no
grounds torchange~the conclusion alrsady arriqu in his
original report of 5th May, 1981, The disciplinary authority
disagreed with this finding of the Enquiry Officer and vide

its order of 28th Juiy, 1982, imposed the penalty 0%

reduction of the pay of the épplicant by 10 stages from Rs, 580/—
to Rse 425/- in the time-scale of pay of Assistant for a period
of three years with effect from 28th 3une; 1982, The applicant
thereafter filéd an appeal against the aforesaid order of the
discipliﬁary authority (Director, Intelligence Bureau).

The President considered the appeal in consultation with the
Union Public Service ﬁommission and vide order dated 22nd June,
1984, modified the penalty of reduction in pay by 10 stages

imposed on the applicant tc that of censure.only.

S5e Against the above factual background, the

appliéant has prayed for the following reliefss
(i) to quash order No. 412-1/83 dated 1.9.1983
regarding treatment of his absence from 20.6.68 tc 10.6.580.
The substantive portien of this order reads as unders-

“Shri Krishan Murari, Assistant of Intellicence Bureau
was on unauthorised absence w.e.f. 20.06.1968 toc 10,6,1980,
The period of absence is regularised by granting him leave
as underé— -

1) 160 days half average pay leave from 20.6,68
to 26.11.68, :

ii) The pericd frem 27.,11.68 to 10.6.80 is treated

as dies-non which is not to constitute break in ggruice
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2, The regularisation of leave period is in accordance with
the decision of the Dgpartment of Personnel and Administrative
Reforms! Estt. (Leave) U/D No, 535/83/Estt(L) dated 27.5.83."

‘ed

The above order was furtherSUppiemem/by Office firder No,

432-M=85

"Qa)

(b)

(c)

(d)
(e)
(F)
()

(h)

and
The

promoted

dated 24,7,1985,

15 days Extra=OUrdinary
lzava from 14.4.81 to
28,4481 (0,0.No, 322~M1-81
dated 2.5.81

15 days Half Pay leave

from 1,7.81 to 15.7.81.

(0.0, No, 527-M-81 dt.12.7.81
(MU .571-M=81 dt.18.7.81)

3 days E.Lg from 1607-81 to
18,7,81 (U.0.No.3571-0/81
dt, 18,7.81)

3 days E.L. from 28.,10.81.
to 30.10-81 (.0. No.
739-41/81 dt. 2.11.81

2 days E.L. from 12,11.81
to 13.11.81 (.0,No,766-M/
81 dt. 30671.815

2 days E.L. from 23,12.81
to 24.12.81 (0,0, No, 799-M/
81 dated 18,12.81).

28,12,81
No. 799-0/81

2 days E.L. from
to 29.12.81 (.0,
dated 18.12.87.) .

12 days Half Pay leavs
from 18.11.82 to 27,11.82
(0.0, No, 517=-M=82 dt,
3.11.82),

(a)

(b)

(d)

(e)

()

(9)

(h)

2 days C.Le from 14.4,.31 to
15+4.81 and 13 days Half
Pay leave from 16,4.87 to
2B.4.81.

15 days Earned leave from
17«81 £0 15.7.81,

2 days Half Pay leave

from 16,7.81 to 17.7.81
and 1 day?!s Extan.ordinary
leave on 18s7.81.

3 days Extra ordinary
leave from 28.10.87 to
300100810

2 days Extra ordy. l=avé
from 12.71.81 t0o 13.11.81,

2 days Extra=~Ordinary lsave,
from 23,12.81 to 24.,12.81,

2 days Extra-Ordinary
leave from 28.12.81 to
29,.12.81,

1% days Earned leave
from 16,11,82 to

127.11.82,"

(page 93 of the counter— Annexure €.

to treat him as on duty from 20.6.,68 to 10.6.80,.

second prayer of the applicant is that he should be

as Section Officer from 4.4.1970, the date from which his

junior has been so promoted in vieu of aceeptance of his appeal by

the President vide order datad 22nd June, 1984.
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6.- The applicant argued his case in person, His

main contention was that he had toﬂapply for leaue on

medical grounds and the respondents were not competent to
reject the.same in the manner they had done, He also
challénged his stay at Kohima from one year to 2% years as his
transfer to Delhi had been approved in 1967, He plsaded

that he had received medical advice on 22.3.1968 advising him

- to avoid humid climata. He had received this advice from a

) , ! _
Board_of Doctors of the then willingdon Hgspital on 22.3.1968+

His letter of resignation, he argued, was more a letter of
 effort ‘ '

protest and a last ditch/to secure redressal of his

grievances, He further argued that he was within his rights

to withdraw his resignation at any time in view of the judgment

of the Hon'ble High Court of Orissa in Abhey Charan Patnaik

Vs. State of Orissa 1971 0IC 235, He claimed tha: he had not been-

i

allowed to resume duty in 19783, Hg contanded that he will be
covered by the Government of India decision under F.R. 54-8 which
permits even the period of suspension to b treated as period spent
on duty for all purposes and he argued that in.view of this Rule,
his entire period of absence should be treated as duty and he
should be paid arrears’of past service, Hez furthar contended
that the order:depriving him of the wages for the period of -
absence is ‘not in conformity with the rules and since he had been

‘ . |
exonerated by the Enquiry Officsr, he should be paid full wages,

He ‘also contended that the President’s order of June, 1984 was

erroneous as he has been held guilty of a different charge which is
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distinct from the original charge on which he was proceeded
against and for which the psnalty:had been mcdified, He argued
that ha was charge-sheeted for unauthorised absence from 20th
June, 1968 but he has been held guiltf of not vigorously pursuing
the matter in regard te extansion of his lsave and the acceptance
of his resignation etc. He, therefore, also questioned the
propriety of the President's order mcdifying the penalty to that

of cznsure.

Te On the guestion of non-promotion as Section Officer,

.the applicant argued that he was recomnended four times for promotion

by his superior officers but he was ‘not approved by the D.P.C.

‘due to extraneous comsiderations., He also gquestionad ths non—~

consideration of his case for promotion as Section Officer in the
period 1976 to 1979, He contended that there should not be é
mere pretence of consideration and the consideration should be
genuine and free from extraneous influences. In this connection,
he invited our attentiqn tc the judgment of the Patna High Cdurt
in the case of Dr. C.M. Srivastava Vs. State of B;har and otherg;

1968 CWTC 273,

8, The learned counsal for the respondents sought to rsbqt
all these arguments of the applicant on the ground that the
applicant had baen'informed veéy clearly by the respondents

vide their Mamorandum dated 16th July, 1968 that the extsnsion

of leave beyond 19th June, 1968 had been refused to him. He was
thus duty-bound to resume duty, His contgntion that it had been
decided to post him at Delhi was correct only to the extent that

a decision had bzen taken hut nu transfer order had been issued,
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He further argged that even by order dated 4th June, 1968,
the applicant had been directed to report for duty aftsr tha
expiry of his leave and that no-FurtHer exfension of leave
beyond 19th June, 1968 was possibla./ The applicant had

made no attempt to resums duty.

Concarning the argument that the Union Public

/
-

Sérvice Commission had exonerated the applicant, the learned
counsel for the respondents invited our attention to the
-averment made in paragraph 11 of their counter to the

effect that the UPSC had observed that there was undoubtedly
failure on the part of the appliaﬁt to vigorously pursue thé
matter in regard to erant of extension of leave and acceptance

of his rssignation; He further argued that once he had

resumed Huty on 11th June, 1980, his C?SP for promotion to the
post of Section dFFiCer was properly considered by the D.P.Cs
held from time to time but he was not approvad for promotion, '
The applicant®s memodal to the President agaiﬁst his non=
promotion as Section Officer in the Intelligence Bursau was
examined; duly cons idered and rejected by the competan£ authority
on 17§h May, 1985. It was danied that the applicant could not be_

promoted due to the déstruction of his Confidential Report file,

/

9, We have given vary careful thought to the first

relief regarding treating the applicant on duty qnd payment of
wages for the period June, 1968 to 1980 when the applicant had
a;tua}ly resumed duty. It is clear that the applicant has not
worked against any post during this period. He had been cleariy
informed by the respondents vide their ordsis of 4t5 June, 1968 and

19th July, 1968 that no leave extension beyond 19th June, 1968
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that no leave extension beyond 19th June,l1968 will he

permitted. He had been asked to resume duty. The decisian

taken by the respondents in 1967 that after one year sarvice

in Kohima, the applicant would be brought to Delhi cannot

be treated as an order of transfer as no formal order of

transfer had been issued. Therefore, the applicant's plea

that he stood transferred to Delhi cannct be accepted, We also gavs tho-
uggé to gﬁe -AU;stion - uhetﬁer the stgtutory rules

permit the applicant to remain away from du£y on applying

for leave, Rule 7 (1) of the Central Civil Services({Leava)

Rules, 1872, clearly sayg tnat the leave cannot be claimed

as of right. Sub-rule (2) of the said Rule 7 resads as

follows:

"7,(2) When the exigencies of public service so reguire,
leave of any kind may be refused or revoked by the authority
competent to grant it, but it shall not be open to that
authority to alter the kind of leave due and applied for
except at the written request of the Government servant,"

Again Rule 25 of the said Leave Rules Teads as underg-

m25(L) Unless the authority competent to grant
leave extends the leave, a Government servant who remains
absent after the end of leave is entitled to no leava salary
for the pericd of such absence and that pericd shall be
dghited against his leave account as though it were half
pay leave, to the extent such leave is due, the period in
excass of such leave du& being treated as exXtraordinary leave

(2) Wilful absence from duty after the expiry
of leave rendsr a Gevernment servant liazble to disciplipary
aC‘tiUne i

The refusal of leave to the applicant was, therefore,covered by the tules

It is, .also’ .. clear that for failure to resume duty after
expiry of leave, the competent zuthority could take two actions-
against the applicant (i) order how the period of absence will be

treated and (ii) disciplinary action for wilful absence, So

far as action under clause (1) of rule 25 is concerned, the
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applicant has baszn cunyeyed the degision of the Government
as to how the leave will be treated. Wg do not find that
Gcﬁsnnment order is in vioclation of the statutory provisions
of Rule 25 (1), of tﬁe Central Civil Services Leave Rulw=s, N
Accordingly, thare is no Qase to interfere with thebame so far as the
absence aftar expiry of 1éave is concerned, Howsver, the
applicant had withdrawn hisAreSignation vids his lstter datad
)

4,3,1978, He -had, H@rafore, sxpressed his willingness to resﬁms
duty on that date., It is unfortunata th=t the authcrities took a

mit | |
decigion only in May, 1980 to pap’him’to join duties, It has to be
noted that this resignation had not been accepted by the compatent
suthority on the ground thet he had to pay a sum of R, 9,531.55.
Since this resignation h;d not been acceptsd, the applicant had a
right to withdraw hisvresignation at any stage. Ag the resignation
was withdrawn on 4,3,1978, it is @bvious that he had ﬁade\himself
available for seTLices from that date, ‘The\authority d;d not allow
tﬁp applicant tc resume duty on the ground that because of hié
absence from duty for five years, he had ceassd to bé in
Government service, This decision of the disciplinary authority
mas'unsupportad by rules since amended; In view of this position,
we find that not treating the applicant on duty from 4.3.1978 to
10.6.1980 is unjust and illegal, As such, we direct that tha
- zspondents should modify their order No. 412-M/83 dated 1.9.1983
{Annexure Y of the application), wherein the period of his absence

\

from 4.3.1978 to 13,5,1380 has been treated as diss-non, Ue

direct that the applicant will be treated on duty

ees12/~
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for this period from 4.3.1978 to 10.6.1980 for all purpases and

he will be entitled to consequential-benefits, \

10. So far as the disciplinary action taksn against

7

the applicant in terms of Ruls 25 (2) of the Leave “Rules
is concerned, the penalty of reduction of pay has been -

'

modified to censure vide order dated 24th June, 1984

. 7
issued on behalf of the President. The applicént has pl=o

—

. . _
not challenged this penalty in his application filed:befors

‘the Tribunal though. he ‘argued at'length that he had been
charged with the offénce;OF‘unauthorised absence Frém duty

but he has been punished on account of a‘differant chargs,
R 60tjpur§uing his leave and resignaticn, as advised by

the UPSC( Since tgélorder\of the President has not béen
phéllengad by the applicaﬁt, there is no need for us to. return

~

a decision on the matter, ‘

1. The secoﬁd're};ef which the applicant has sougﬁt

‘j[ ' is that he should be coﬁsidered for promotion for the post

of Section Officer from 4.4,1970 when his junior had been
prompted. Ye find fréé the counter' filed by the respcndents
/ghat:ths applicant was regularly consikred for promotion by the
D.P.Ce in various yea;s. Hoﬁeuer, the D.P.C. had not found him
fit to be‘pramoted." The applicant has a right only to be
considerqd for promotion but he canﬁot claim promotion as of
right, His argument that the DPC proceedings were a mére
pretence of bgnsidefatibn and not a real consideration cannot be
accepted because the DPC  in the years subsequeAt o the

modification of the order of punishment, had alsc found him

unsuitable for promotion, As such, we find no jdstification to
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interfere with the decision arrived at by the DPC,

12, In view of the foregoing, the application is

allowed to the extent that the respondents will treat the
pericd from 4.3 .,1978 to 10.6.1980 in respsct 5} the |
applicant as on duty and he will be entitled to emcluments

as per the rules, All other reliefs sought by the applicant

are hereby rejected, being without merit,

There will be no order as to costs.

ﬁ\"'\ﬁ . o ‘\-'-\//

(Birbal Nath) (Zaheer Hasan)
Member 20.2.1987 Vice-Chairman (3J)
2042.1987



