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Central Admiiiistfatiue Tfibtiaai

Principal Bench, Hew Delhi,

OA-1607/2004
With

OA.2030/2004
MA-1744/2004

Nsvv Deilii tliis the day of July. 2005,

Hon'faie Shfi Shanfcer Raju, Membar(J)
Hon'ble Shri S.A. Singh, Memfaer(Aj

OA-16D7/2004

1. Harisli Cliaiidra Upretij
House Wo. B-4/ 13,
Sadatpur Colony,
Street No.2,
Karawal Wagar Road,
DeUii-94.

2. Rakesli Singh,
1289/III,. W.H.4,
Faridabad,
Harynana.

3. All India Association of Investigators
tln'ou^i its General Secretaiy,
NSSO (FOD), Level No. 4-7,
East Block No.6,
R.K. Riram,
New Delhi.

(tlirough Mrs. Prasatlii Prasad, Advocate)

^Uersiis
i. Union of India dai'ougli

its Secretaiy,
MJnisti-y of Statistics & P.L,
Sai'dar Patel Bliavaii.

ifcw. Delhi.

2/j'Additional Director General.
NSSO (FOD), Level 5-7,
Fiaot Block, R.K. F'uram,
New Deliii.

(tiirougli Sh. Rajesli Kalyal. Advocate)

.Applicants

Respondents
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1. Ajay Saxeiia,
• Sr. Investigator,

NSSO (FOD)
2nd ploor, CGO Complex,
Sanjay Place,
Agra(UP) 282003.

2. Rakesh Kuraar Thapliyal,
Sr. Investigator,

NSSO (FOD)
CGOComplex^ ^ / Applicants ,
WH IV, Faridabad-121001.

(through S/Irs. Prasantlii Prasad, Advocate)

%krsiis

1, Union ofIndia through
its Secretary,
Ministry ofStatistics 85 P.L,
,Sardar Patd Bhavan,
New Delhi.

2. Addl. Director General,
NSSO (FOD), Level 5-7,
East Block, R.K. Puram, ...Respondents
New Delhi.

(tlttough Ms. Jasbk Kanr, proxy for Sh. Tiger Singll, A4vocate)
ORDER

Hon'ble Shfi Shatiker Raju, Member(J)

An id«>tical question ot law raised in these OAs is grounded on
same set of facts, hence OAs axe disposed of by tlris common orde.-,

2.1 Applicants to OA-1647/200, who are workixig as Reld
"; .;:y^^^tlgatora mFDO Di«sion represented tlrrough a.r Association, Irave

respondents' order dated 09.06.2004 and Office Memorandum
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aated 30.06.004 wh.e On p.o.otion to anon-ft^nctional ^ade, the.
pay ha. been sought tabe fixed under FR22(l)(a)(l).

3 OA-2330/2004 appHcant. who a.e Field Mvestigatox-s, have /
^.ailed the orders of fixation of pay on p»n.otion to non-fi.nctiona.
grade under FR 22(l)(a)(l).

, is no »ore re. htte^a tl^at oA achallenge hy the All .xdia
Msooiation of tovestigators in OA-351-2003 to tl.e restructu^tg wherehy
.uhordinate Statistical S«^ces (Group-C) Rtdes 2002 and 4
.tructure including ^o fi^ctional and non ^tncHonal scales h»e been

• ,,062005 .in OAM845/2Q04 .and OA,q770/2003 observed that
.rontotion to ahon Wctional cannot be treated as aregular p—.

orant of ACP, matter has been fananded back to theFor the purpose ofgrant ol A1-1-, m

department for reconsideration: , .

5. Learned counsel of the applicants stated &at after constitudon of
SSS, respondents by an ordei- dated 21.05.2004 laid doi,vn duties and
responsibiHties of each pade inclucUng Giade-IV, Grade-m, Grade-II and
Orade-I of StatisticM Investigators and it is stated that the duties and

• responsibiUties so laid dow.1 are .iter-cUaageable and for want ot any
definite ass.^iment of higher dudes and responsibilities from fiinctior. to
..n-iunctional scale, the same caunot be treated as promotion tor the

,Jrpose of appUcation ot FR.22( l)(a)( i) and in that event placing reliance
C on O.k. dated 22.05.1989 of Depardnent of Persomiel Training diat



4 .
4

when an amendment to tiie post doe not invoive assumption of duties

and responsibiitties •of grater importance, pa}'.is to be fij<ed under FR

22(a](2j.

6. Learned counsel has reUed upon a decision of tiie Principal Bench

mourendef Kumar Vs. The Secfstary &Ots. (OA-1678/2004) decided

on 26.05.2005 whei-e placement in non-functional post has been found

to be a promotion.

7. In tlie above conspectus, it is stated that the orders issued by tlie

respondents are not legally tenable as executive instructions and

statutory rules have been violated and these instructions, which are iia

conflict with the FR 22(a)(ii), cannot be sustained in law.

8. On the other hand, respondents' vehemently opposed tlie

contentions and stated tliat once the validity of SSS has been upheld,

non-fnnctional scales are held valid and movement in tlie grades would

be promotion. As regards orders cited by tlie appUcants, it is stated tliat

those pertained to grant ofACP.

9. It is furtlier stated tlaat SSS Rules have not specified any duties

and responsibilities ibr tlie grade of SSS, as such possibility-of some

incumbents in non-mnctionai grade being assigned duties in' tlie lower

fLinctioiuii grade cannot be awarded.

10. T].ie only ground to resist is tliat even two gfades axe nan-

V^^ iunctional, but once seniority is fixed anci tiiese constitute feeder
\ i
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promotion to the functional post, the same ivould be treated as

promotion and as sueli FR22(l)(a)(l) has application.

11. oh careful consideration of tlie rival contentions of tlie parties, FR

22(l)(a)(l) and FR 22(a)(2) are reproduced:-

"FR 22.(1) The initial pay of a Govei-nment servant who
is appointed to a.post on a time-scale of pay is regulated
as follows:-

I

(aj(l) Wliere a Governhient servantholditig a post,
^ other than a tenure post, iti a substantive or
* temporary or officiating capacit}'̂ is promoted or

appoint^ in a substantive, temporary or
officiating capacity, as the case may be, subject to
the fuffiUment . of the eligibility conditions as
prescribed in the relevant Recruitment Rules, to
another post carrying duties and responabilities
of greater importance than those attaching to the
post held by him, his initial pay in the time-scale

. . of tlie hi^er post ^all be fixed at the stage
- above the notional pay ^ived at by increasing his

pay in respect of tlie lower post held by him
regularly by an increment at the stage at wliich
such pay has accrued or rupees twenty-five only,

X whichever is more.

" Save in cases of appointment on deputation
to an ex-cadre post, or to a post on ad hoc basis,
the government servant shall have the option, to
be exercised within one month from the date of

promotion or appointment, as the case may be, to
have the pay fixed under tliis rule from the date of
such promotion or appointment or to have the pay
fixed kiitially at tlie stage of tlie time-scale of the
new post above the pay in tlie lower grade or post
from wMcli he is promoted on regular basis,
wliich may be refixed in accordance witli tlus rule
on tiie date of accrual of next incremetit iti tiie.

scale of tlie pay of tlie lower gi'ade or post. In
cases wiiere an ad hoc promotion is followed by
regi-xlar ai^pointment witiiout break, the option is
admissible as from the date of initial

^ " appointment/promotion, to be exercised mtiiin
- .-V
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one monai from tlie date of such regulai*
appoiiitment:

ProAflded tliat where a Government servant
IS, immediately before Ms promotion or
appomtment on regiilai* basis to a loighei- post,
drawmg pay at tiie maximum of tlie time-scale of
the lower post, his initial pay in tlie time-scale of
the highei- post shall be fixed at tlie stage next
above the pay notionally arrived at by increasing
his pay in respect of the lower post lield by liim on
regular basis by aii amount equal to the last
increment in the time-scale of tlie lower post ot
lupees twenty-five, whichever is more.

(2) Mien tlie appointment to tlie neiv post does
not involw such assumption of duties and
responsibilities of greater importance, he
draw as initial pay, tlie stage of the time-scale
winch IS equal to his pay in respect of tlie old post
held by liim on regular basis, or, if there is no
such stage, the stage next above his pay in
respect of the old post held by him on regular
basis; .

Provided that where the Tninirmirn pay of
the time-scale of the ne^v post is higher than hia
pay in respect of post held by liim regularly, he
shall draw the minimum asthe initial pay;

Provided further tliat in a case where pay is
fixed at tlie same stage, he shall continue to di^aw
that pay until such time as he would have
received an increment in the time-scale of the old
post,- in cases whei'e pay is fixed at tlie liigher
stage, he shall get liis next increment on
completion of the pei'iod when an increment i^
earned in the time-scale of thenew post;

On appointment on regular basis to such a
nexv' post, otiier than to an ex-cadi-e post on
dc-jputation, tlie GQ\/Brnment Sfirvaiit shall have
tlie option, to be exercised vv-itiiin one mondi from
the date or sncn appointment, for fixation of liis
pay m the new post \\dth effect from the date of
appointment to ttie new post or ivith effect from

^ f date of increment in the old post."

iU:

\ y
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12. If one has regai'd to tlae above, when a government seivant is

appointed to a post wliich does not involve assignment of duties and
responsibilities of greater importance to tlie post, FR 22(l)(a)(I) has no

application and tlie same would not be a promotion and iti strict sense,

FR 22(a)(2) wouldhave application.

13. In Sufendfa Kumar's case (supra) wliile dealing with the ACP, the

following observations have been made:-

«17 The leanied counsel for tlie respondents
has also submitted tliat tlie appHcaiit had given
option to join the SSS and accordingly the-
appHcant and others who have exercised their
option in favour of joining the SSS, w^"e

^ appointed in the restructured Grade-I SSS, i.e.
Rs. 7450-11500 w.e.f. 1.4.2004 and this will
amount to promotion which will offset the
appKcant's claim for first financial upgradation in

- the ACP Sch^e. The argument is not tenable. It
is 4ie case of the respondents pleaded in the
couhter-affidavit that tiie Centiral Pay
Commission has recommended liigher

• r^la.cement scale of pay to the Statistical
^ Investigator Grade-I and Statistic^ Investigator

Grade n. The recommendation was not for
promoting tlie existing incumbents of the post of
Senior Investigator Grade-I nor has any order of
the government been reproduced to show that it
was not grant of higiier pay scale in accordance
with the recommendation of tiie 5^^ Pajr
Commission but was promotion from tiie post of
Senior Investigator to the post of Statistical
Investi.gator Grade-I. The appointment ol tlie
applicant to the post of Statistical Investigator
Grade-I in SSS in exercise of tiie option exercised
by lii.m does not araount to his promotion within
tiie meaning of the Scheme "

i4>^ If one has regai'd to the above, the observation is cieai- to tiie effect
tii^appointment to S.I. Grade-I does not amount to promotion.



15. As regards asaigtiment of duties atid allocation of work is

concerned, tlie follQwitig is tlie decision;-

•"Sub; Work allocation among different grades of
Statistical Investigators in FOD.

The issue of allocation of xvork to th.e field cadi-es
in the liglit of the creation of Subordinate Statistical
Sei-vice (SSS) has been under the examination of tliis
Division for quite sometime, in view of specific
technical requirements of FOD in connection ivith
conduct of various surveys, culminating in collection
of quality data. It has now been finalized in
consultation with die fidd representatives, in such a
manner tiiat the ongoing activities of FOD are carried
out smootlily. Accordin^y, the. data collection work as

. , well as supervision (including field inspection and
• scrutiny) and management of NSROs/SROs, which

liithei-to was entrusted to tlie . Supei-intendents,
Assistant Superintendents and Investigators in
different gi-ades of Sub-ordinate Statistical Service.

2. The broad duties and the responsibilitiea of each
grade are as follows:

a) Generally the primary data collection work
iti respect of Socio-economic Surveys,
RPC, MCPC shall be with Grade IV
Statistical Investigators. UFS shall be
entrusted to Statistical Investigators
Grade III.

^ b) Senior most Investigators in Grade III
available in the NSROs/ SROs A?idll take up
scrutiny/inspection/supervision in
respect of Socio-economic Survej^^a at
level. However, if tliere is shortage of
Statistical Investigators Grade III at any
place tliia work shall be .entrusted to
Statistical Investigator Grade II.

Statistical Investigator Grade 11 shall be
• Y'S entriisted with the work of Agi'icuitural

Statistics (ICS) and Industrial Statistics
(ASI). They shall also supervise the work of

w

•V



gr:-

^' * Statistical Investigator Grade HI and
Grade IV in Piice Collection (RPS/ MCPC)
and Urban Frame Siii-vej'' as per
requirements.

d) Statistical Investigator Grade I shall be tlie
incharge of tlie SROs/ NSROs and tliey will
be responsible for tlie quality of data
including scrutiny, inspection supervision
and teclmical co-ordination of all
schemes. However, in case of Socio-
Economic Sui-vTsys, they will be entrusted
xvdth the second level

scrutiny/supei-vision. The management
functions in the NSROs/SROs shall be
entrusted "to senior most Statistical

Investigator Grade I/II available in each
( ) office.

e) The ad-hoc Superintend.ents. who are
presently Hinctiomng as in-cliai'ge of
NSROs/SROs before the implementation
of the Sub-ordinate Statistical Service and

who could not be inducted into Statistical

Investigator Grade I of Sub-ordinate
Statistical Service, will continue to
fiinction'as in-charge of NSROs/SROs, till
regular Grade I Statistical Investigators
are posted. Similarly, senior most
Assistant Superintendent who could not
be inducted in Grade II may be entrusted
with the supervision of SE work. In
extreme case of exigencies, they can be
entrusted with tlie work of crop cutting
experiments.

t.,-
3. It may, howevei', be kept in mind tliat the
posting/ transfer of Statistical Investigators in different
offices by the Sub-ordinate Statistical Service Gadre
will be done according to posts allotted to different
offices in two grades i.e. Grade IV/III and Grade II/I. It
could be possible that in a particulai" SRO/ NSRO there
may not be adequate numbei* of field staff in different
gi'ades ill order to take up tlie work as indicated above.
In such cases, the work ha\A? to be managed
according to broad guidelines given above, with tlie

• idea tliat as far as possible, primaiy work will be done
. .'̂ ^by the junior officials ^vhel•eas the senior officials ma}'̂
c,ihave to be allotted wit^ tlie work of supei-vision etc..

-A
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Hoxvever, all such arrangements may be pm-ely gviided
by tli<= interest of tlie Organization and eflorts should
be made to complete tlae work of difio^ent sui-veys as
per the targets havmg provision lorinspection/supervision/ scrutiny/etc."

16. If one has regard to tiie above, tliese are irrtei--changeable aruong
the gi-ades. We do not see aiay definite assumption of duties arrd
responsibUities of lligher nature of a.signmaat to tie cha.-ge from
fonctional soale to uon-fauctional one. -The condition precedent for
invoking FR 22(l)(a)(l) is assumption of duties and responsiMties of
bi^er,nature, which is lacking. Accordingly, decision of tlie respondents
to invoke fixation of pay under FR 22(l)(a)(l): throu^ tiieir O.H. is
certainlyinviolationofFRasxve31asDoP&TO.M. dated 22.05,1989,

17., It is trite law that any administrative instruction or executive order
cannot supplant the rules and cannot be in conflict with it.

la. In the Kght of the above discussion, Original Apj^Ucations are
partly allowed.. Impugned orders ,are set aside. However, the
respondents are at liberty to re-e«^e the entire matter, in the hght of
our observations while taking adecision to fix the pay of the appUcants
in non-functional scales, by passing adetailed and spealdng order wilinn
six montlis from the date of receipt of acopy of tliis order.
19. Acopy of to order be plac«l mthe court files of botir tlte Orighial
App^cations.

vjr - W '

(3.A.Siriga)-
MemberiA]

r^l

jcaS"SE@S2) (Shankef Raju)
Me.aibe.v(vrj


