CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

0 AN0.9459/2003

New Delhi, this the 17 December 2004

Hon’ble Shri 5. K. Naik, Member {A)

1. Shri Jagdish, sfo Shri Rang Rao
Badii Worker, Delhi Milk Scheme

Shri Sharwan Kumar, sfo Shri Sant Lal
Badli Worker, Delhi Milk Scheme
New Deini

[

Applicants
{By Advocate: Shri R.5. Rawat)
Versus

1. inion of India
through the Secretary
Ministry of Agriculture
{Department of A.. & Dairying}
Krishi Bhawan, New Delhi

2 The General Manager
Gethi Milk Scheme
West Patel Nagar

New Delhi-3
..Respondenis

{By Advocate: Shri R.N. Singh)

ORLER
MA-755/2004
MA-799/2004 for joining iogether in a singie appiication is aliowed.
OA-949/2003

This is the second round of litigation. The applicants — S/Shri Jagdish
and Sharwan Kumar along with another Shri Chhotel Lal had filed OA-
251042000 seeking a direction to the respondenis io transfer them to the
reqular establishment of Mates and to grant other consequential benefits, on
the plea that they had completed more than 240 days of work during a year.
The said OA had been allowed vide its order dated 17.10.2001, observing as

under:-

“7. For the reasons mentioned in the preceding paragraphs, ine
CA is found to have merit and is allowed. The applicants will be
transferred to requiar establishment in the manner laid down in
the Certified Standing Orders from the first day of the month

following 12 months during which the applicants completed 240

o —




-

days. The applicanis will be is ail the consequential
benefits arising from their transt he requiar establishment.
The matter concerning the seniorit y o‘.f ihe appicanis in ihe
cadre of Males will be decided by the respondents in
accordance with the Certifiad Standing Orders and such other
ruies and requiations as are found o be appicabie.”

The Tribunal in the conciuding paragraph had also directed the respondents
to comply with the order within a period of two monihs from the daie of
receipt of a copy of the order.

—

Z The respondenis challenged the said order of the Tribunai before the

Deihi High Court in CWP-4055/2002Z, which was dismissad by the High Court
vide their order dated 21.Z2.2003. The appiicant had filed a comempt petition,
being CP No. 4572000, before the Tripunal when the CWP filed by the
respondenis was pending befora the High Couit. The said CP had been
dismissed by the Tribunai on 7.8.2002.

i After the dismissal of ther CWP before the High Courl. ihe
respondents have passed orders dated 31.5.2003 in respect of ali the three
appiicants in the previous OA and have heig that since Shrl Chhotel Lai had
compieted 266 working days during a period of 12 monihs from the daie of
his engagement, his case was being referred to the Minisiry for requiarization
as Mate or as a Group ‘D’ empioyee in the Delhi Mik Scheme (DME).
However, with regard to the appilicanis herein, the respondenis have heid
that since they (the appiicants herein) did not complete 240 days of woik
during 12 months of their engagement, they were not eligibie for
regularization. Agarieved with the rejection of their ciaim, the preseni OA has
been filed seeking a direction io the respondents o comply with the direction
given by this Tribunal vide iis order dated 17.10.2001 while disposing of OA

251812000, which has been upheld by the High Court and to transfer the
applicants io {he regular post of Ciass-IV Mates g{overr;eci oy the
Fundamentai & Suppiemeniary Rules. and further to pay them the arrears of
pay from the date of their reqularization and grani them other consequential

benefits.

4. Learned counsei for applicanis nas contended that the Tribunal in is
order dated 17.10.2001 in OA-25158/2000 had specificaliy directed that the
applicants be transferred to reguiar establishment in the manner faid down in

the Cerified Standing Orders from tne first date of the month Toliowing 12
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months during which the applicanis compleled 240 days. 1t had further
hean direcied that the applicanis wouid e entilied to ai the consequeniial
benefits arising from their transfer to the requiar estabiishment. The ieamed
counsel submits that the order passed by the Tribunal had conclusively iaken
into consideration the piea advanced by the respondenis that they had nol
compieted 240 days, which, however, had been caiculated without taking inio
consideration the weekly offs and the national hoiidays, which had io be
added to the actual number of working days. The order, therefore, lefl no
roomiscope for the respondenis io re-caicuiate and take a decision of their
own in contravention of the directions of the Tribunal. Since the order of the
Tribunal had been chailenged by the respondentis before the Delhi Hign
Court, which was dismissed, the learned counsel contends ihal the
respondents had no other option but o transfer the app ficants o the reguiar

asiablishiment.

h. Contending further, he has pointed oui that winie one of the appiicants

in the earlier OA, namely, Shri Chhotel Lal, who had earlier been stated 1o
have worked for only 235 days has now been neid fo have worked for 255
days and transferred o the reguiar estabiishment, only the present
applicants have been discriminated and have been heid 1o have worked for
less than 240 days. The learned counse! contends thai this i5 a ciear
manipulation of records and the respondenis are resoiting 1o dotibie
standard in not counting the weekly offs and nationai hoiidays in their case.
The learned counsei further contends ihat while applicant No.1 nad worked
for 252 days from November 1995 till Gelober 1988 and was entitled 10 41
days of weekiy offs, appiicani No.2 had worked for Z44 days with an

enfitlement of 25 days of weekly offs. Thus, they were fully eniitied 1o be

P

transferred i
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o the reguiar esiabishmeni. Even if the contention of ihe
respondenis is to be taken into accouni that appiicant No.1 had aciuaily

worked only for 229 days, the jearnead counsal submits that he was eniilled {o

=

4 days of weekly offs. which makes if to Z63 days, which is much more ihan
the 240 days laid down for the purpose. Similar is the case wain regard 1o
applicant No.2, who, the raspondenis have admitied, nad worked for 230
days and if he is ailowed another 30 days on account of weekly ofis, he ioc
would exceed ihe requirement of 240 days. The learmned counsei coniends
that when Shri Chhotel Lal was earlier claimed by the respondenis {0 have

worked for 235 days, they have now aliowed him 255 days, which DOVIOUSY

means that he has baen given 20 days on account of weekly offsinational
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holidays. Since applicant No.1 had aiso worked during the same perind
as Shri Chholel Lal was engaged as Badii worker, it is clearly discriminatory
as {o how appiicant No.1 has been deniad the weekly 0ffs on the same scaie

as Shri Chhotel Lal had been permitied.

6. The iearned counsei has fuither argued that while the respondenis
admit that they are under obiigation under their own standing instructions to
transfer the appiicanis in case they fuifiii the conditions of having worked for
240 days yet they are advancing superficial piea such as the engagement of
the applicants being made as Badli worker in fleu of reqular staff and,
therefore, they could not be taken on requiar estabiishment unless requiar
vacancies are availabie. Their reasoning that consequent o fhe increasa in
price of milk, there has been around 50% reduction in the sales as a resuit of
which the siaff requiarly empioyed by respondent No.Z itself is under
empioyed, the respondents are not only shying away from their iegai duties
but are aiso deliberately denying the appiicants fwem their due righi. The
iearned counsel, therefore, contends that the impuaned orders having been
passad iiegally, arbitrarily and just to deprive the appiicants ﬁrxg‘ﬂ their due
right, shouid be guashed and set aside and the prayer of the appiicanis

allowed.

7. Learned counsel for respondenis nas contesied the OA. Af the outsei,
ne has contended thai the OA is misconceived and not maintainabie, as the
appiicants had earlier fiied Contempt Petition against the non-compliance of
the directions of the Tribunal passed in OA-2518/2000, which nad been
dismissed by the Tribunai.

a. As per learned counsel, the directionjorder passed by the Tribunai in
OA-Z2518/12000 dated 17.10.2001 did not categoricaliy direct thai aii ithe
appiicants were 10 be {ransferred o the reqular establishmeni but only
referred to the weekly offs and nationai holidays to be computed in the length
of service of Badii workers and only thereafter, if they were eligibie that they
could be transferred to the reqular esiablishment. The respondenis were,
therefore, fully within their rights fo pass the necessary orders after ailowing
the appiicants the weekiy offsinational holidays. On the point of Shri Chhotel
Lai having been considered for fransfer tc the requiar establishment, who
had eariier been shown {0 have worked for 235 days, the leamead counse

contends thatl the caicuiations were arrived at on the basis of the siaiamenis
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of absentees and, therefore, the earfier statement cannot be taken as
sacrosanct.
9. Another iimb of argument, the iearned counsel has advanced, periains

o the appiicants not being entitled to more than the maximum number of
days in a particuiar month. According to him, if a Badli worker had worked in
a particular month, which has 30 days, the number of days for the purpose of
caiculation cannot go beyond 20 days even if a Badii worker is entitlec to any
number of weekly offs, which goes beyond the maximum fimit of 20 days.
The learned counsel has tried to persuade me to beilieve that the ciaim of the
applicanis that they have not worked for 240 days is based on these
assumptions that irrespective of a month having 20 or 21 days, they would
be entitied 1o calculate more than 20 or 21 days by taking into account the
weekly offs that they may have been ailowed. No additional weightage could
be claimed for additional days {o be inciuded in a particular month beyond
the number of days of that month. When a person has worked for a whoie
month, the benefits would necessarily be restricted to the number of days in
thal month, he coniends. in suppori of this argument, he has referred (o
Section Z5 (b) of industrial Dispute Act.

10. | have heard the ieamed counsei for the pariies carefully as aiso have
gone through the records of the case. i notice from the defence advanced by
the respondents in their counter reply as aiso from the arguments advanced
before me by their learned counsei that applicability of Certified Sianding
Orders of the empioyees of the DMS is not disputed. in the said standing
order, the exprassion “Badli” has been defined as under:

“‘Badli” means a worker who is employed for the purpose of working in
place of regular employees, who were temporarily absent.

Provided that a badii worker who has actually worked for niot iess than
240 days in any period of 1Z months shall be transferred to reqular
establishment governed by the Fundamental and Supplementary
Ruies.”

11, Cn the face of a categorical provision in their own standing order, |
consider it facile that the respondents are advancing the piea of Badii worker
being appointed as subslitute of requiar empioyee and that in the absence of
of

any vacancies, their case for transfer could nof be acceded {o. This type o

pleas have been advanced earlier aiso in a number of cases and have been
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out rightly reiected. Since the respondents themsely
the Cerified Standing Orders and have provided for the transfer {o the
regular establishment therein, to advance the piea that either the concemn i5
facing financiai crunch as a result of the reduction in saie, can al bast be
taken as a managemeni probiem, on which the Tribunal cannot take a view
insofar as the applicanis are concerned in providing them the refief as per
rule or Cerified Standing Order in the preseni case. The soluficn may iie
somewhere else in the form of amending the Certified Standing Ciders or
doing away with the provision of not taking the Badi workers on reguiar
astablishment. But insofar as the Tribunal is concemed, it has to consider the
matter as per the existing Cerfified Standing Orders and | find that ine
Tribunai while disposing of OA-2518/2000 on 17.10.2001 more or less came
to the conciusion that all the three applicanis therein had compleied 240
days if the weekly offsinational holidays were faken inio account and
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therefore, had expressed the view that they should be fransferred io

o

reqular estabiishment. However, since ihey have passed an order io the
conirary in respect of the present applicants, i have iooked inio the records.
in fact, there is no expianation as to how in the case of Shri Chhotel Lal, who
was one of the applicants in OA-2518/2000, the respondentis have {aken nis
total number of days as 255 days whereas they had earlier stated ihai he
had been engaged only for 225 days. When queried, learned counsel for
respondents has not been able to provide a satisfactory repiy. Furiher, | find
that in case of present appiicants, while applicant No.1 has been given oniy 4
days of additional benefit to his earlier 229 days on account of weekly offs,
applicant No.2 has been given only 1 day. in order to reconcile the statement
and contradictions, | had asked both the iearned counsel {0 submit clear cut
detaiis of appiicanis’ period of engagemeni and ihe weekly offsinationai
nolidays that they are entitied {o. While learned counsel for appiicanis has
submitted the details, the respondenis were relying upon the same materiai,
which had been submitted along with their counter reply from which it 1s not
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clear as to how the weekly offs had been caiculated. In fact, from pagd
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the paper book, which is the statement in respect of appiicant Mo.1, | find thal
ne has worked for 225 days and aliowed 27 weekly offs with 1 day as
national holiday. Yei he has been given oniy 4 days of credit making the olai
of 222 days. Similarly, in case of applicant No.Z, while ne has been shown to
nave worked for Z20 days, he has been allowed 21 days of weexly ofrs pul
has been granted only 1 day in addiion to totai days work iaking the tally {o

n

231 days. In case of Shri Chhotei Lai, however, they have shown him to have
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workad for 255 days as against thelr earier mant of 235 days and
have aliowed him 31 days of weekly offs bul ihe folai has peen taken as 255
days. Obviously, thersfore, the respondenis have giihar nol allowed the

proper weekiy off in addiion to their actuai period of work or have compuied

-

the period wrongly. However, there is no denial of the fact that the cases ¢
the applicanis have not been considared al par and on the same scales as
that of Shri Chhotel Lai. From the siaiement submitled by the learned
counsel for applicants, | find that aven if their own ciaim is not considered as
correct if the weekly oifs as admissibie 1o them on the working days as
caiculated by the respondents, is taken into account, both the appiécaﬂts
should exceed the requirement of 240 days and wouid, therefore, be entiile
io the fransfer to the reguiar estabiishment.

12, Under the circumstances, | find thal there is meril in the OA which is

allowed and the respondents are direcied to iake ihe appicanis on the
reguiar establishmeni. This should be done within a period of fwo monihs
from the date of receipt of a copy of this order. The appilicants, however,

wouid not be entitled {o any benefii relrospeciively.
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