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CENTRAL ADMINISTiiATlVE. TRIBUNAL
PRINCIPAL BENCH

OA 852/2004

New Delhi this the ( st day of Febmaiy, 2006

Hoii'bleMf. V,K,Ma]otra, Vice Cliairiiittn (A)
Hofi'bleMrs. M.eera Cl-ihibber, Ivleniber (J)

Shri Baleshwar Kiunar Tyagi,
S/o Siui Sager Smgh Tyagi,
Retired. Assistant Eiigiiieei
Under DRM, North West Railway,
Bikaner (Rajasthaii.)

(By Advocate SliriB.S. Maiiiee)

Uiuon Cn India : through

1, The Secretary,
Ministry of Railways,
Rail Bhawan, New Delhi.

VERSUS

2. The Generai. Manager,
Northern Railway, New DeHii.

..A.ppiicajit

3. The Divisional Railway Mariger,
North. Western Railway,
(Previously Nordieni Railway),
Bikaner.

( By Advocate Slui R.L. Diiawan )

..R.es]3ondents



.<v

-4^-

ORDER

(Hon'ble Mrs; Meera Cliliibberj Member (J)

this OA, applicant lias challenged the order dated 21.6.2002

whereb}'' penalty of compulsoi)'' retii-enient has been imposed on liim

(page 15 at 17) and order dated 21.10.2003 (page 22) whereby Msappeal

has been rejected. It is Submitted by the applicant that he was issued the

chai-gsheet on 2.7.1997 on the following allegations;

"Slni B.K.Tyagi, while worldn.g as Asstt. Engineer (GC) Blwoiii,
WBs trtmsferred as Asstt. Engineer (Const.) under Cliief
Adjnmistrative Officer (Con.), Northeni Railv/ay, m terms of General
Manager (P)'s Notice No. 940-E/14/XXXXIV/Eia dated 19"^ Sept,
1996, where he did not report for duty nor did he hajid over charge of
the post of AEN(GC)®NW to his successor. Thereafter vide GM(P)'s
Notice No. 940E/140{XXXIV/Eia dated 16.1:1997, Sltn B.K.Tyagi
was posted as Asstt. Engineer-Works in Headquarters Office, where
he has not reported for duty so far, Sliri B. K.Tyagi, is thus
absconding (torn duty right fi:om 7^^" July, 1996 without any
sanctioned leave.

Thus by Ihs above act of onnssion tind commission the said Slid
B.K.Tyagi has faded to inaiiitain devotion to duty and acted in a
maiuier unbecoming of a Railway Sep/ant thereby contravening Rule
3. l(i),(ii) and (iii) of Railway Services (Conduct) Rules, 1966".

He was awarded punislunent of ¥;.ithholdhig annual increment hi tlie

scale of Rs.2375-3730 (RPS)/7500-12000 ( revised grade) foraperiodof

one year without cumulative effect vide order dated 31.12.1997(page 33).
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2. On 29.7.1998 another chargesheet was given to hiiri the following

ailegalions;

"Shri B. K.Tyagi, the then Asstt. Engineer ( Gauge Conversion),
Bliiwani was held responsible i:or lapses of un-aiithorised aosence
from 7th July, 1996 and non comphance of the transfer orders of
Administration dated 28.11.1996 and 16.6.1997 and, accordingly, he
was pimished with a minor penalty, vide ChiefEngineer s order dated
31.12.1997, received and aclaiowledged by Shri B.K.Tyagi on
9.1.1998. Shri Tyagi has stall not reported for duty aaid has not
comphed the said transfer orders even on receipt of the notice
imposing pmiishment.- Thus, he is repeating the same orfence, without

• showing any sign or hitention of miprovement in his attitude.
Therefore, Shri Tyagi is considered repeating the offence of
imauthorized absence from duty 9.1.1998 onwards and non
comphan.ce of orders of the A.dmhiislTation.

Thus by the above acts of omission ajid commission, the said
Shii B.K.Tyagi, Assistant Engineer, Northern Railw^ay failed to mahitam
absolute mtegrity, lacked devotion to duty and behaved m a manner
wliich is unbecoming of a railway ser^^ant and has railed to abide b}' the
instmctions issued by the administration. He has thus conti-avened Rule
3.1 (i), (h) and (in) and 26 of Ranway SeRdces(Conduct) Rules, 1966".

3. It is stated by the apphcant thai; he gave reply stathig therein th^^t'. he is

sick mid will report for duty as soon as he gets well. (page 42). However,

an enquiry' was held wherein neither anj^ Presenting Otiicer was present

nor aiiy docimient was placed or produced by the respondents nor ffiiy

witness was exanibieci. aid the Inquiry Oiiicer liimselr acted lilve a

Prosecutor instead of acting Hlce a judge and put him all sorts of

questions by going beyond the scope ofthe enquir/ and referring to even

the period for Vv'̂ hich he was already punished, r^or example, ne refened
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to iiis absence rroni z. 12.1995 to 8.12.1995 ( page 62) even tliougli tlist

wes not the period covered imder tlie present charge. Counsel for

applicant thus submitted that, the report given the Inquir\'' Officer gets

vitiated as he simply cioss exBinined the applicant without recording liis

statement, which was the requirement for holding aai enquiry. On the

basis of tliis arbitraiy iiiidhigs recorded by the Inquirj^ Officer, show

cause notice was given to sq^phcant. Applicant gave liis representation

along with medical certificates (page 66) but ignoring ever^-^liing, he was

given pumsluiient. Being aggrieved, he filed an appeal wlrich wm also

rejected. Wliile rejectiiig his appeal, the appellate authority had rehed

nea '̂/ily on UPSC recommendations but those recommendations were

also given to liim only along with the appellate authority's order and not

berore tnat, wliich amounts to denial of right to defend because he could

•not effectively put Ms defence against the recommendations given by

UPSC. In order to support Ins contention, he rehed on ATJ 2Cf05(l) 592

Lalit Kumar Vs. IJCE.. SLJ 1994(2) 360 & Chai-anht Sinaii Khurana Vs

UQI and_0^. He also submitted the judgment ofHon'ble High Comt of

Madliya Pradesh reported in 2005(1) ATJ 147- UQI and Ors 'Vs. Molid.

Naseem Siddiqui ajid Hon'ble High Court of Guwaiiati reported m ATJ

200i(i9) Dulal Chandra Sarma Vs. UOI &Ors to buttress Ms argimients



that if a person is absent from duty due to sickness, it cannot be teiiiied

either as imauthorized absence or vvdEnil absence it maj^ at the best be

treated as absence, whereas hi the applicant's case puihslnnent was

imposed for v/illful and imauthorized absence. He also relied on ATJ

1999 (2) 113 Balwaiit Sinah Vs. State of Hai-^/ana and ATJ 2003(2) 44

Raiihe ShvamVs. UQI. and ATC 1991 (17) 38 - C.K.Mak:rgn.a Vs. UOI

to butteress his argimients that if a person is on proper sick, which is

followed by rfdlway Dr.'s certificate, it cmnot be termed as unauthorized

absence. In the case of apphcant, admittedly he wtis given rest even by

the railway Dr. which is reflected in the impugned order itself. Therefore,

neither he could have been treated as on unauthorized absence nor could

he have been imposed the punisbnent of conipulsor}/ retirement.

4. Respondents have opposed tins OA by referring to Rule 9. Counsel

for res]3ondents subniiXted that in this case, since there was no Presenting

officer, Inquiry Officer could haveput the question to the chffl'ged officer

to fiiid out the tmth which is the pmpose for holding the enquiry. He

specifically stated that in Rule 9 (12) of Rail.way Servants ( Discipline

and Appeal) Rules, 1968 (hereinafter referred to 'the Rules, 1968'), the

words used are, if any, meaning thereby it is not necessai}/ that the

Presenting officer must be appointed in ever}/ case and since there wt»s no
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Presenting officer, die I.O. rightly put tlie quesiion to Charged Officer.

He niither subiiiitted that -applicarLt had initialiy been charge sheeted for

being absent from duty raiauthorisedly aad for not coraplyhig %vith the

iTan.sfer ordei-s but tliat puiiishjiient was not chsllenged by the applicant.

Therefore, he had adjiiitted that apphcaiit was on imantliorized absence

and didnot obey the transfer orders passed by the respondents. Applicar.t

never chalierxged tliat order, therefore, there was no need to riirth.er prove

that aspect by producmg documents agairi.

5. As far as the medicd certificates are concerned, he relied on para

520 of IREC, Vohime 1 to show that gazetted officer has to submit

medical certificate from tlie P.ailway autliorities only, whereas in this

case apphcaiit submitted private medical certificate and that too on

23.12.1999 while he v/as absent ance 9.1.1998, that is, he submitted

medical certificate from private Doctor only alter 2 yetirs from, the dal:e

charges were levelled agahist liim for unauthorized absen.cB.

6. As far as the report of UPSC is concerned, counsel for respondents

submitted tliat Full Bench judgment of this Tribunal had already heldm

the case of ChiiariiiM Vs. U01 reported ni Administrative Iribuniil FuE

Bench iudgments 1997-2001 53 that consultation "v^dth DPSC is apart of

2"" stage and by that, time disciplinary mithority makes iip his mind at to
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what penalty is to be imposed , therefore, it is not necessary to give

UPSC's advice as it would negate the effect of 42 amendment in the

Constitution. He thus submitted that the judgment given by Division

Bench in the case of Cluraniit Singh Khurana as relied upon by Isamed

counsel for appHcant is not a good law any longer. He rehed on 2005(1)

SLJ 48 judgment given by the Hon'ble Supreme Court hi the case of

DTC Vs Sardar Singh to show that even for miauthoiized absence ironi

service, the pimishnient of compulsor}' retirement could be given.

Moreover certificate given by raii.way Dr. only stated that Ms health is

such that he needs rest. Therefore, it does not show that apphcaait was

hideed sick or was imable to attend the office. In any case, even if he was

sick, he ought to have intimated to the department about his siciaiess and

such leave cannot be availed without beijig sanctioned by the com|)etent

authority. Counsel for respondents also submitted that this is a gross case

of neghgence because appHcaiit was given minor puiiislmient initially

for being on ^authorized absence and for not obeyiiig the orders of

transfer but in. spite of it he remanied on continuous uiiaatliorized

absence even thereafler for a period of two years. Thus he has rightly

been given the punislmrent of compulsory retirement, Y/hich calls for no

interference. The OA may, therefore, be dismissed.
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7. We have head both the coimsel and perused the pleadmgs as well, it is

correct that earlier also apphcaiit was^ charge sheeted isi 1997 for not

reporting for duty and for absconding, from dutj^ liglit from 7.7.1996 without

any sanctioned leave. It is also correct that applicant y/as given punishment

for these cliarges in the order dated 31.12.1997 ( page 33) and that was not

challejiged by the appiicant. The 2''" ch:irge sheet datfsd 29.7.1998 was

thougli m contiiiuadon of the earher charge sheet because even afrer having

received the penalty order dated 31.12.1997 (aclaiowledged by apphcant on

9.1.1998) applicant had still not reported for duty nor he complied with the

transfer orders it would definitely be a serious matter as it vv^ould shov/

apphcant had no intention of hnprovhig liis attitude but merely

chargesheeting a person is not sufficient. It goes Vvithout sayhig that since lie

was aheged to be absent even after 9.1.1998 unauthoiisediy this charge was

required to be proved m the enquii)'̂ by following due process of law, Tlie

Inqiiir}-' Officer was required to look into liis imauthorized absence fi-om

9.1.1998 onwards. However, perusal of Enquiry Officer's report shows that

Enquin/ Officer had hi fact enlarged the scope of enquiry' by putting

questions to the apphcant even for that period wliich was not part of the

charge. For example on page 63, Inqu;ir3' Ofn.cer referred to liis absence

from duty from 2.12.1995 to 8.12.1995 by referring to some folder which



was neither proLiUCcd nor wos rereixea to as relied upon documents in the

charge sneci. ,'similarly lie iurtner referred to Ins absence iironi 7.7.1996 to

23.7.1996 even though charge m the Memo dated 29,7.1998 was for the

period from 9.1.1998 onwards. There v/as no chtirge that kipphcaiit is a

nabitiial absentee. The chai'ge was for repeating absence even after eai-her

pumsmneni given to Mm vide order dated 31.12.1997, therefore, there was

i no reason /justification for the enquiry officer to put questions with regard to

Ms absence firom duty from 2.12.1995 to 8.12.1995.

8. Apart from it, it is also seen that .Enquiry Officer acted more hke a

Prosecutor rather than the Enqiiir}'- officer because he put all the leading

questions asid tried to prove the questions with an intentiori to fix tlie

apphcsnt as guilty even for the period that was not the subject matter of the

charge agahist the apphcmit. Tne Inquiry Officer did not even record any

statemen.t ni chief of the delinquent. We ai-e, there.fore, satisfied that tlie way

the Enquip/ Officer has conducted this enquiiy it is not in accordance vvith

rules. It is settled law that if past record of delniquent is bad and department

feels delinquent is an incorrigible person then that 'has to be nnputed as a

specific charge other\^,iss past record caimot be referred to in the hiquir}/ as

that would be gohig outside the scope of inquin'-. It is correct that under Rule

9 (12) of the Rules, 1968, the words used are the requiring authority, shall



lo

require the Presentjng Officer, if any, to produce the e\ddence by vvhich he

proposes to prove the articles of charge wliicii means it is not necessciry lor

the disciplinary authority to appoint ai^resentiiig Officer hi each and ever}'

enquiry and merely because Rresenthig Officer has not been appom^ed it \vilL

not vitiate the enq•uir3^ But the question is, whether the enquir}.- officer, who

is in the position of ajudge can act as Presentisig Officer. This ver^/ issue

J came up for consideration before the Hon'ble High Couit of iviaanya

Pradesh in the case of UOI Vs. reported ui 2005

ATJ (1) 147. After dealhig with the rival contentions, it was held that

Inquiry Officer mth a view to arrive at tlie truth or to obtain clarifications

can put questions to the prosecution ^Aitnesses as also the defence witnesses

but if the Inaum^- OfF.cer conducts regular..examin^oi^^

the nrosecuiion vritnesses thouah the prosgcudgnj;

to the deparbnental mtnesses pregnmiLj^njk^Jsws^^

tbi. defence witnesses, or putesuggegtiv^^

TO-osecution case against the emrioY.eeJhgJ3iajjil^^i&i^^^^^^^

wliich woiild vitiate the iiiquuy.

9. In the mstant case, it is seen that no Presenting oifieer was appointed

by the railways nor there %vas any witnesses cited by rffllways nor any

document ¥/as produced by the railwa)-?, the only tlnng done in. the enquir^^
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was questions piU by ilie InquirS' officer to tlie deliiiquent. Kgoes vvitlioiit

saying that questions pat by the Inquir/ Officer were hite regular

exaiiiination which were leading in, nature and were suggestive for pro^Tjig

the charge agiinst the delinquent. Therefore, we would agree v/ith Oie

comrsei for applicant that tliis Idnd of enquir}' cannot be sustained m law.

Tlie above said judgment of the Hon'ble High Court of Madliya Pradesh

, clinches the issue. Moreover, perusal of the office file also shows, that no

statement was recorded of Slni B.K.Tyagi but the Inqiiiry Officer

sixaightawav started pultijig questions to the applicant, wliicn procedure is

unknoTvTi to the sendee jurisprudence. Thus, we ai'e convin.ced that not only

the procedure adopted by the Inquir\^ officer was vnrong but he even

enlarged the scope of enquiry by referring to the period which were not

subiect matter of the charge framed agabist the appticmt. The law is well

settled that an enquir^ '̂ is conducted to prove the charges framed against the

delinquent. If there are some other incriminating evidence available against

the delinquent officer on other points that caimot oe looked mto, ujuess it ib

made specifically apart of the charge. In tliis case, since Inqiiir}' Oificer had

traversed even to the period of 1995 ^vhereas wie charge of unauthonzed

absence was firom. 9.1.1998 onwards. We have no doubt inour mind that tlie

findings given by the Inquiry Officer gets vitiated on this grounti alone.



Since tlie penalty order is based on tlie findijigs given by the Inquiry Officer,

naturally that, pmhsknent as well as appellate order also cannot be sustained

in law. Accordingly, Endings ^.bmitted by the mqiiiiy Officer, the penalty

order and the appellate order are quashed and set aside. Since we &id

enquiiy itself hasnotbeen conducted properly, we are not dealing \^itli other

pohits raised by apphcarit. They are left open to be considered by the

respondents at appropriate stage, Hon'ble Supreme .Court has repeatedly

held that if an inquin/ is found to be irreguku whicli. goes to tlie root of the

matter, courts should not quashthe orders and give all consequenrifil benefits

but matter should be remitted back to the authorities to start the enquiri '̂ from

that stage where irregularitj'' has been committed 1996(9) SCC 322 State of

Punjab Vs. Dr. Harbhaian Singh Greasy. We, therefore, remit the matter

back to the authorities to start the inquiry'' from the state of recording

statement of the delhiquent as to how he would lilce to defend hiimself

against the charges leveled against liim. If need be, the Inquir}/ Officer can

put some questions to the delinquent to ellicite the truth but vvitMn the

paraaneters aiid scope of inquirj;'.

10. The authority shall then pass final orders after receiving the

representation of apphcant. The apphcant may formaliy reinstate the

apphcant for limited purpose of completing the enquir)'- by putting him under
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deenied siispsrisioii. Ot course nitcrveriiTig period siiciii be ctecidsu 153/ uie

auuioiides on conclusion of iiiquin^. Applicant would notbe enfc5.tled to any

back wages. We are supported in tins view of ours b '̂ Hon. bie SupTtnie

Court m the case of 2004(7) SCC 581 iC i^td. \ s. Anicin. jvci

i i. Respondents are directed to complete the enquiry witlhn aperiod of3

months from the date of receipt of a copy of tliis order and apphci-mt is dso

directed to cooperate with [lie enqiiiii^ it would be open to respondenls to

proceed ex-parte against the applicant in case he does not cooperate with the

Inquiry Officer or they may seek extension oftime in case apphcan t does 'not

cooperate or due to si^me otlier valid explanabon. The Inqim:y Ofticer may

conduct enQuiiT on day today basis so tnat it is completed v/iihin the

stipulated psiiod. It ooes vvitliout saying tliat oerore passing the nnai 01 tier,

respondents shaJl consider all the submissions made by the appHcant m. Ins

representation hi accordance with law.

I i.-.

costs.

SK

With the above clhections, tins OA stands disposed of. jNO order cis 10

( Mrs,Meera Cliiiibber )
Mensber (J)

^V-K-Majotra)
Vice Cliairiiiafi (A)


