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Ho'bie Shri 8. K. Naik, Member {A}

Or. M.5. Prasad
Sepior Pasdiatrician & HOD (Paedicinics:
Safdariung Hospital, New Delhl

{By Advocate: Shri B.K. Das)

1. CGHE
Ministry of Health & Family Welfare

Nirman Bhawan, New Deini
Through ifs Accounts Gfficer, (Cash & Account Section)

Y

The Medicai Superintendent
GTB Hospital, Shahdara
Govi. of Delhi, Dishad Garden
Delhi-o%

..Respondents
{By Advocates: 3/Shri Surender Kumar for respondent 1 and Vijay Pandia
for respondent £;

ORDER{ORAL;

The appiicant in this OGA, Dr. M5 Prasad, avaied molor car advance
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of Rs.6580004- during the year 18891 o be recoverad i 100 insiaime
Rs.5804- per month with effect from December 1591, During the year 15973,
while on foreign deputalion in Libya, ne intended {0 refund the entire naiance
amount of the said advance and, {hereiore. requesied the respondgent Mo Z.
yide his lelier daied 20.10.1992, o el him know ihe tolal amount thal he
would be required io pay. Vide letter daled 2521994, respondenis Mo Z
replied to him that he would bs required to pay fhe balance amount of
Rs 484004~ fowards the principal and another Rs. 15015j- on account of
inferest upic February 1984, He was aiso advised 10 deposit these amounis
in the form of separate pank drafls for the principal and the interest amouni in
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favour of Accounts Officer, GTBH, Sihahdara. The appicani ciaims ihai, he
thereafter vide his lefter daled 12.7.19%4 sent a cheque for Rs.48400)-
drawn in favour of respondent NoZ Since ihe sad leller was nol
acknowledged, he seni a reminder on Z211.1834 bul of no avai

o $hp  blq o Tnkan By oiirerios fhat
Subsequently, the applicant was taken by surprise fhai wvide the impugnes

order dated 11.2.2002, respondent No.i has orderad the recovery of
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Rs 447624~  from  the  applicent towards the Tull and final sallies
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the advanceflioan. He claims thal thereafier he had, vide his ieiflar daled

Z2.9.7003. reprasenied before respondent No.Z in the matier bul noihing
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was dons by ihe respondenis. Aggrieved thersupon, he has fied ihis OA
seeking quashing and setting aside of ihe order daied 11.2.2003 and 1o

direct the respondents 1o refund the excess recovered amount of RS 42185/

When the matlter first came up before this Tribunal on 6.4 2004
recovery of further insfalimenis from the salary of the applicant had been
stayed on the pleadings of the learned counsel for applicant thal lump sum
amount in discharge of the molor car advance had aiready been paid and the
respondents were bent upon continuing the recovery. The said ordsr
continues.

Learmed counsei for applicant has contended thal since he appicant
had sent a cheque for the principal amount of Rs.48400/- as far back as in
July 1984, which was duly received by respondent No 2, Ihe respondents are
not entitled fo contend al this poini of time that they were not in recaip! of the
said cheque. in suppoit of his conieniion thal fhe said chegue was duly
received by them, ieamned counsel has referred 1o ihe postal receipts, which
have been enciosed with this OA. He further contends thal nol oniy that
raspondent No.Z has received his lelter dated 12.5.19584, which is avident
from the receipi of the acknowdedgemen! slip dated 2Z2.7 1994, bul the same

nas fo be trealed {0 be confirmed as respondent No.Z had received the
reminder dated 232.11.19594, which he nhad sent and which 100 had been
acknowledged by respondent No.Z vide the acknowiedgemeant siip Mo 5455
Thus, after having receivad the said cheque, the iearned counsei coniends

that the principal amouni of advance shouid have been shown in [he iast pay
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ceriificate issued by respondent No.Z on 181 This, however, was noi

done resulting in the continued deduction of the monthly instaiiment from his

th

salary, which has resulied in an excess recovery of RS 42185 Leamed
counsel contends that for the misiake of the respondenis, ihe apoicant
cannot be penaiized.

The respondenis have coniesied fhe GA. Leamed counsa for

respondents, ai the oculsel, has submitted that the CA Is nol mainiainable

inasmuch as the apgplicant seeks ihe guashment of ihe order daied
11.2. 2003 {Annexure A1), which i fact is nof an order bul merely &
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communication addressed o the Pay & Accounts Officer, LGHE, in which
only factual detaiis with regard to the car advance in respect of the appiicant
has been indicaled and the Pay & Accounts Gfficer has been requested io

confirm the correctness of the said staiemeni. The learned counseal contends
that this communication is not an order passad against the applicant but only
a statement of the factual position. Thus, the appiicant has no iocus standi to
chailenge such an internal communication. Arguing further, the learned
counsel has submitied thal a challenge io the LPC, which was issuad on
1.8.1998, in which no recovery had been refiected, is now being chailengad,

which is hopelessiy time barred.

Further when the cheque is claimad o have been sent on 12.7.1994,
the dispute has been raised vide {he represeniation dated 27.9.2003. which

again is hopelessiy barred by iimitation.

On the merits of the case, learned counsel has confended that the

receipt of the cheque ciaimed {0 have been sent by the appiicant iz not bormne
]
out from the records inasmuch as there is no entry in this regard the relevan
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registerfrecord. The respondenis have thoroughly checked the folic of the
PBR of Accounts Branch in which such adjusimenis are made and the
receipt of deposit in the Government account is accounted for. VWhen no such
evidence was availabie, the respondents have requesied ithe applicant o
furnish the defails vide their leiters dated 16.4.2004 and 25.5.2004 and i is

now established that the pa'ymen't of Rs.484004- again cheque No.D41527

The claim of the appféf‘dnt ihat leffer had peen sent 1o the respondents way
back in 1994 and that it coniained the cheque, cannct pe accepted on iis
face vaiue. The jearmed counsel on the contrary biames the applicant staning
that as per the advice renderad {0 him py the respondents vide ietter dated
5.2.1984, he was required 10 have deposited the amounts, principal and
interest separately, in the form of bank drafts buf tha applicani claims io have
sent only a cheque for the principal amount alone. Further if he
cheque, it was equally his responsibiiity to have cross-checkad from his DAsSs
book/statement of account that the cheque so issued had in fact been

adjustedidebited from his accouni. The fact that the appiicant kept mum for

years together is only indicative of his half-heartad approach, if not a clever
move io derive undus benefif and he cannol shid the blame o the

ne hag raised this issue gt the time whan e
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respondenis on ihis count. !

dosty



L PC was issued ie., during 1956, his grievance would have heen
redressed in 1996 itself. No such chequefpayment had been received by the
respondenis. Mere receipt of a jetter cannol be deemed o be a receipt for
the cheque, which has o be proved by the record of the bank account and

the official records. This is not borne ouf.

The learned counsel furiher contends that since the molor Car
advance had not been repaid by ihe applicant, the respondenis are fuiliy
justified in effecting the recovery through monthly instaiiments untii the anlire
amount with interest is recovered.

| nave considered the contentions raised ny the iearnad counsei for
the parties. The main coniroversy in this OA hinges on wheiher the mera
claim of the appiicant to have seni a cheque for Rs 484004~ towards fhe
refund of principal amount has to be taken into account for the purpose of
refund of advance or whether it has to be seen as to whether the same

amount had in fact been received by the respondenis-depariment and
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credited into the Government account and further the said amount had been
debitad from the account of the payes, ie. fhe applicant in this casa. i is
now admitted even by ihe appiicant himseif in his rejoinder thai the amount
of Rs.484004- for which he claims 1o have sent a cheque, has in fact nof been
debited from his account. While in the avermenis in his OA, he nad inilially
alieged that it was an act of negligence on part of the respondents for which
he could not be made to suffer, in the rejoinder filed subsequenily, he nas
tried fo aliege mischief on part of the respondents contending thai ne nas
come to know that the respondents playad mischief with the said cheque and
did not present the same before the bank. This argument will hold no wafer,
as | find from the conduct of the appiicant himseif that as against the advice
of the respondenis {o remit the entire amount of principal and interest vide
separate drafis, he had seni only a cheque and thal 1oo only for the principal
amouni. Having sent the cheque, he has failled {o asceriain as io whether fhe
said remittance had in fact been debited from his accouni. That apart, when
the last pay ceriificate issued during 1996 did not reflect the adiustment of

1o

Rs. 428400/, he ought to have woken up and agifated the matter. Even if he

was under the impression thal the principai amount had been adjusied. ha

ought to have found oul as o whal aciion was required ic be iaken by him
with regard to the payment of inierest. Gn this aiso, | find that the applicant
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has [aken absoiuiely no aclion over ihe years. ihe whole conduct of the
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applicant, therefore, has to be taken intc account when he claims that he

hac a cheque through & letier and ihat thereafier his responsibility
ceases and the respondents have [0 be held responsibie for nof encashing

the cheque. | am afraid this is a fallacious argument. 3ince the cheque had
not been encashed and no adjustment had been made, the respondenis are
fully entitied to effect the recovery of the advance aiong with inferesi.

OA thus has got no merit and is accordingly dismissed with no order

as to costs

Sean
(s. CNAK)

MEMBER (A)
fsunilf



