CENTRAL ADMINISTRATIVE TRIBUNAL . PRINCIPAL BENCH
DA Mo L8066/ 2004
Maw Delhi this the 22nd day ot July, 2004,

HOMBLE MR, SHANKER RAJU, MEMBER (JUDICIAL)
HONM ELE MR, S.a. SINGH, MEMBER §aoMNY )

Or. V.k. Sinha.

Ao Flat No.9355,

C~%, Yasant Kunl.

Mew Delhi. “applicant

(By Advocate Shri G.0. Bhandari)
SYErEus

1. Union of India through
its Secretary,
Ministry of Health & Family Welfars,
Nirman Bhawan,
Hew Delhi.
2. Union Public Service Comniasion.
through its Secretarwy.
Dholpur House,
Shahjahan Road,
Maw Delhi. ~Razpondents

{By Advocate Shri Madhav Panikar)

\ ] Yes
L. Tu be referrsed to the Reportars or not? -
2. To ke circulsted to other Benches of the Tribungdt Ei?S>

or not?

[Shankar Raju)
Fember (J)
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&8 1. Union of india throudh
1te Secretary.,
Ministry of Health & ramily Welfare.
Nirman Bhawar .
Hew Delhi.

2. Union Public Serwice Lommission,
throuah i1ts Sacretary.
Dholpur Housea,
Shahjahan Road,
Hdew Delhil. RN adern s

{Bv advocate Shiri Madhav Panikar i
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applicant impuans  Prasidaenitial Capcie ot
L6 2005, imposing upon him post retiremont penaliy of 105

cut in pension for a period of ftwo vears.

W aprplicantc who was working as CHL of ficer L

e Directorats  Haneral oF Heaalth  Zerwvi has Deen

proceeded  adgainst for a major penalty under Rula L4 of e

(0m) fules . L9265 on Lhe ground that on IR IO N A R |

misloading note nas peen written Justifying froe  treatmant
agiven by M/s Lok Sewa CLoT. Scan Centre v, Lod. . Jocbpo

to facilitate the company Lo daln, which ulitbtlmately reculis

in loso o Government.

A The charge adgainst applicant was oaritly piowved

L, by Lhe loguirsy OFficer (107, AL loant repn

sonted adaing
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the inqguiry report and was exonerated on raferring back the

iplinary authority to the I0 on  article

inguiry by ths disc

of  charges 1 and I1. except on techrical grounds. The U

aareed to thisz. which was disaareed to on 7. 140 iy The
competent authority and the matter was remanded back to the

ose for fresh consideration.

L. Wi de its  advioce datedd [ I B TR

re-iterated tThe earliser view, exonarating applicant o

shimeini 0T

technical Tault and suggested the punid

ppplicant. who retired on superannuation on AL.o. 200y souaht

tor pensionary baenefits.

disagrasing  with

5. By an ordse dated 2406

without Turnishing a copy of  advice

the advice of bhe PSS

cof UPS0 before final order penalty under Rule 7 oof ths 00D

D

(Ferzion) Rules was lmposad.

LS The Feview filed to the President  of Trciia

remained undisposed of ., giving risa to the oresent DA,

K Though szeveral contentions have palaced

°

for  our consideration by  Sh. 5,0 Fhandoari ., leariead

counzel  for apelicant., &t the out: 1t 1a  atated  that

though  UPSC through  its advice rocommended censure  the

sagreemant has been arrived at by the President  without
furnishing copy of the advice of the UPSC and according  a

e

onable  opportunity  to  applicant., which witiat

impugned  order,. belng not in consonance with the prilncliplaeds

[SCHAN

of  natural  Justice. By not furnishing ©

Uess prior  to imposition of penalty  applicant hac

1

ef Tective hearing wihilch bas prejudicsd hoo rbghi.

cer ied
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3 ) the oDthsr and . learned  ocounsel o

respondents  Sh. Madhay Panikar  vehemantly opposed  The

contentions but  regarding  disagreement. with
stated that the matter was referred to DolT and thersalter a@

decision has been taken.

tdered b il

P W have caretfully O

1Al A

contentions of  the parties and parused  the

record. Furrnishing of UPSD advice in case of e mert L

by the disciplinary authority or vice verza i1s a recognls

serving offlocials. e same

orinciple of  law in

mutatis mutandis applies to retired personnel also. it 1=

trite law ©Lhat after the disciplinary authority disaqgre

with the findinas of the 10 it is bound to siate 1

per according reasonabls opporiunity

tentative reasons and at

a final order .

To show cause o

Lo 15 redgards casss where the UPSL o SN I T

consulted in case of any  disagresmant batwesan i

disciplinary authority and UPST or wice wersza ohe looue was
racked up in Charanjit Singh Khurana v. Union of India. U

oL LEZE/98  decidaed by this Court on Ld.2.2001 ., wharaln i e

following observations have boen made thereln:

. I our consideresd viaw what has boen held and
at i Lirinec the High Court would hold e N-De
and  oh 1o arrilved at o in Full Seroo ‘
would e of no availl to the responde
jecision  of the High Court i
e binding and
Feirmed by & o

RS o

der 1 baneding
Constitution of
e
bt

1. L

Wi
of th

for
LEg final or
and The declslon I MAd
P LPiou T Dan an ther iru by

fro,

[)
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clzion  would  be oof I Lexeqa
Fpoplving the atforesaid ratio to the facte
clroumstances  of the press :
aftar the enguicry offic
and  the matter has Dee sf e o
provizional conclusian  of At
adrhority  as  to maior punishment the
advised imposition of a penalty of dismi 3
S 10 o which the disciplinary authority e
wirltten for reconsideration  on the  ground  of
PTOLD(TIUHJLLTV of  punishment but the
lizagreed to.  The aferc i dlu&gr 3
LIPsl though  wa Al labia W LT ez
fizmciplinary  authority but : bz Lot
the applicant beforse awarding the p,"““'
aforezaid material no doubt 1o an
s ial Ca ke into oSl ation iy
sl linary adthority to award a punishms
nizoal  bto the applicant. From the perusal
. order passed Dy the dizciplinary authoricy it
can e apparently inferred that apart  firom  fhe
recommendation of the URSe the M1~L1piihd*w
authority 1m0 ot at all considered  any Sha
material and imposoed the DUIlchHHEHIL of  dismi:
Fecommnendad by bhe PRS0 The 1
peen deprived s

Henah

fand
the  oiw

Fres

20 ] e
asonable  opportunlity Lo
defand himssaif i in owiolation of (M STa:
principles  of natural justice and as such it wao
1nmumhewt uon the disciplinary authoriby o Pawe
fulnl C him  the copy of  the
: with  ihe FEcommen cat Lo
l]pllndry adthoricy for les [STENS RN
i advics {1z undoubtedly a i
acted upon to the detrim
applicant. Wa follow the ratio of ithe L)
case (supra)  as affirmed by the Hioh  Cour b
alao nqwlnq regard to the d 1
Court in : ‘
Linpsugnec o cie

45

PSR W G

raupru] §
o thils e ouncd

Ll Wien  Lhe matier was challenged before She
High  Court of  Delhi in P oL e 2000 the fol Lowiing

cbaeirvatilions have boan mads:

il T disciplinary At ey, WiLHHUL
applilcacion  of  mind. murmlw : i wi‘
cilaadg et D Ta e Lm B 14
while imposin o ;nwmz‘“
Sxrenuating ) NZL%-»UI'C
respandent H(lllH ware ot considered ot oan .

The  only giround Laken by Lo
L"LJ it cinal bs i‘_:hf’ﬁ

SINEeNNEEe]

et ol &
along with
Ui loarned

mrdwr
it Con
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disociolinary  authoriity had
pUinlshmant arnd  Uiral e e thaerewl th and
sugaested  imposition of  oxtrems  punilsbment o
dismizzal and dizciplinary authority & on thatc
acivices. in =such  oirol eEm ., A ooy of i
advice should have been supplied to the petitionsr
i consmonance  with  The principles  of  atoral
Justice as  has been held in the afores
cited  in the impugned Judgsment.  Sven  obhaerwis
when the impuagned order of punishment 1o set asida
o warious obther grounds by The Tribunal.,

] i Vi

DB

B

challenging the same only on this ground would

help the petitioner.’

decizlion of tha High Courit was

L. Fhe atore

furthner affirmed by the Apex Court in ILP Mo.2Gle /2008 on

DL LLQUE . focordingly bhe  ratic laid down  has  attainac

Finality and is a binding precedent. While laying at rest

e  ratio  laid down by bthiz Court as affirmed by the  High

Court of  Delhi in Uf Mo.ed4Z/7004 decided on S0, 4002004 10
“
S.N. Narule v. Union of India the following observations

have been made by Lhe Acvex Court:

“Leawve granted.

The appellant WA initially
appointed as Station Master in  Morthern
Feal lways In 195% and during the relevant
time: whan  he was  Senior Commeraia L
Manager, and a charge-sheet was issued to
the appellant and disciplinary proceedings
weare  Initiated against him. and  enqguiry
officer filed report holding that the
chargs NolS partly proved and the charge
Mo proved. As rogards other charges he
was  exonaerated. after oconsidering  thse
report of the arquilry of ficear .,
discipglinary authority proposed a
punizhment suggesting a suitable cut  in
the pension  and  the appellant was not
heard on thiszs proposal. Thereafter, the
srocesdings were sent for opinion of the
bnion  Public Service Commission and  the
driion Public  3Service Commission gave  an
opinion to the effect that His pensian
zhall be reduced to minimum and he shall
not ke grant.ad any gratuity. The
fleciplinary authority accepted the
propesal of  the Union Public 3ervice
Commission and imposed the said
punishment. it is to be noticed that theo
advisory opinion of the Union Mukti.
Service Commission was not communicatosd Lo
MV the  appellant beforo ho was oo ey bEhe

ki
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disciplinary aubhorizy. The C AR
Scommun o 4 Lo the appellant olong
Final o do pansed In tho motoor Loy

deciplinary authorit, .

The appaotlont Filod T.A.
s [ the Ccatral

Yoo Tribunal, Mow Delhi  and
Ty ibhunal ol ttat therco was violation of
Loipleos of natural Jjustice and  the

"We are of the considered
opinion that this order is &
non-speaking one and as such we are
of the view that the same cannot be
sustained and is liable to be
quashed. Accordingly, we quash the
impugned order and remand the oaszse
back to the disciplinary authority
to pass a detailed reasoned and
speaking order within a period of &
months from the date of recelpt of a
copy of this order 1in accordance
with instructions and law on Lho
subject.”

Thias order was challonged by the
Union of iIndia by way of  Writ Petition
before the High Court of Delhi and by the

impugned Judgment the Migh Cour
interfercd with that order. (he Writ
Petition  was  partly allowed and 1t was
directed that the matter be aqalin

considersd by the Tribunal. Against the
order  the appellant has come up 1n appeal
by way of Special Leave Petition.

We heard the learned counsel for the
appellant and the learned counsel for the
respondent . It 1= submitted by the
counsel for the appellant that the report
of the Union Public 3ervice Commission was
not communicated to the appellant before

the final order was passed. Therefore,
the appellant was unable to make an
effective representation before the
disciplinary authority as regards the
punishment imposed. We find that the

stand taken by the Central administrative

Tribunal was correct and the High Court
was not justified in interfering with the
arder. Therefore, we set aside the
judgment of the Division Bench of the High
Court and direct that the disciplinary

proceedings against the appellant b e
finally disposed of in accordance with the
direction given by the Tribunal in

Fraragraph & of the order. The appellant
may submit a representation within two
weeks to the disciplinary authority and we
make it clear that the matter shall be
finally disposed of by the disciplinary

ik
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authority within a period of 3 months
thereatfter.

The appeal is disposed of.”

13. if one has regard to the above, a copy of the
UPSC  advice particularly in view of disagreement by the
disciplinary authority was necessarily to be supplied ta
applicant before imposition of penalty. This non-supply has
denied a reasonable opportunity to applicant of making an
effective representation. This is not in consonance with

of natural justice and passes the test of

1}

the principle
prejudice as held by the Apex Court in Managing Director,

ECIL., Hyderabad v. B. Karunakar, JT 19953 (6) =0 1.

i4. in this wview of the matter, Uf 1is partly
allowed. Impugned order is set aside. As applicant along
with the final order has been served upon a copy of the
advice of the UP3C, he may represent against the
disagreement within two weeks from the date of receipt of a
copy of this order and the respondents shall pass a final
order within & weeks from the date of receipt of the

representation of applicant.

15, The other legal grounds taken are not

adjudicated.

16. There shall be no order as to costs.

[/ j o
il S Rep
(S.A. SkhRgh) A o
Member (A) konig:s;rN?j?J

"San.”




