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N(sw Dei, tii this the 22nci dav o 1 ..Ju iy , '• :>4

HON"BLE MR., SHANKER RAJU., MEMBER ('JUDICIAL)
i-i UN ' BL. E MR . 3 . fi.. 31 iN QH , MEMLS E R ( AIJMNV )

Dr. v.. K- ::jinha„

R/o F'lat

C-v, VasariT, Kunj
New Deih,;, -i^pp i lean u

(By Advocate Shr i Q„u. Bhandar1)

versus

i.Un i o n o f I n d i a t h r o u q h

its Secretary,

M;i n i s t r y e f ii e a 11 h & r a rn i 1y we i t~ a r e „
Nirman Bhawan

New Delhi.

2.. Union Public Service Commission,
through its Secretary.

D hoi pur iiouse,
Shahjahan Road.
N e w Delhi „ R e* s (:> o n ci e n i, :5

(By AdVocate Shr i Madhav Panikar)

QJi X!. _£ R. (URAi I

- Shan ke r „Ra iu. Memfee r:_.L J j :

A(;;• p 1 i c a n t i nip u y ris i' t e s i cie n i; i a i c>r' e r ';i a t <; <: i

24 ., 6., 2003,, Imposing U|:'on him pose retirenient. penaii.y of nt;

cur in pension for a period of two years.

2 . Ap p j i.c a n c who was wo r Ki n g tis;;. CH3. o f f i c e r i, 11

the Oirec:torate Qenerai of Health Service:^ iias ;:>een

proceeded agairr:.t for a major penalty under Rule ,1.4 of the

COS (CCA) i.;ules, l965 on tiie gi'ound thai: on io. i 2 , J.,'?";'3 .i

misleading tiote has oeen writteri jusci tying free tr eatmcrrt,

given by M/s CoK Sewa C„T. Scan Cent: re f'vt. Ltd, , Jodhpi,!i

t o fa c i 1 i t; a t e t h e c o mp a n y to •;,) a i ri« wfii, c f i u 1 Li ma i:C:> 1 y r e r,J 11:

:i r1 I o ;3. s t o i.;i o v e r n m e n t

3,. The charge against: applicant was parcly proved

by t fie r ricju i vy Of f i ce r- ( 1 u ) . f-H:)}:) i i c^an t r ep r esen t:ed avu::i i ri£• r:
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the inquiry repoi t and was exonerfited on refer rinci baci< the

inquiry by the disciplinary authority to the 10 on article

of charges I and II. except on technical grounds.. The UPSC

agreed to this., which was disagreed to on 71»2'OOV:: by the

competent authority and the matter was remanded baci< to i:;he

UPSC for fresh consideration.

4,. Vide its advice dated l9 . .,5. 2uO:2

re-iterated the earlier view, exonerating applicant chi

technical fault and suggested the pun ishmen 1: of (^ensure.

Applicant, who retired on superannuation on 31,.:.;:.. 20C:i2 ::;ought

f o r" pensionary !_> e n e f i t s _

5 .. By an o r• de r ciated 24 . .b . 2003 d i sa<,1reel rig wi t i i

the advice of l::iie UPSC without furnishing a copy or advice,

of UPSC before final order penalty under Rule v of the CCS

(Pension) Rules was imposed„

6, The review fileci to the Presiderrt of India

reniained undisposed of, giving rise to the;; oresent OA..

7. liiough several contentions have beeii j,>iaced

for our c:onsider ation by Sh.. Q..0.. Eihandai i., leariiea

counsel for applicant, at the outset, it; is 'jitated mat

though UPSC through its advice recommended censure riie

disagreement iias been art ived at by the President without

furnishing copy of the advice of the UF'SC and accot ding a

reasonable oppoi tunifcy to applicant, which vif;iates the

impugned order, being ncit in consonance with the principle.;;,

of natural justice. By tiot furnishing the advice of the

UPSC prior- to irnpositioti of penalty appjicani:.: rias been

derried an effective tiearing whicii has prejudiceri his rigrit;,.
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8 IJi' l the o t; he r h a n d » i.e a r rie ci c;o u n s t ;• 1 t o r

respondents 3ri„ Madhav r'ariikar vehemently opposed the

contentions but regarding disagreement with i.Jh'SC it is

stated that the matter was referred to DoP 1 and thereafter ci

decision has been taken -

9., we have carefully cons.iderod trie t ival

contentions of the parties and perusea the maceilai on

records Furnishing of UPSC advice in case of disagreement,

by the disciplinary authority or vice versa is a recognised

principle of law in case of serving officials. ihe same

mutatis mutandis applies t;o retired personnel also. It. is

tr'ite law that after the disciplinary authority ctisagreed

with the findings of the ID it is bound t;o state its

tentative reasons and after according reasonable oppor ri-in i ty

to show cause pass a final order..

io_ As regards cases where the UF'SC i::-. lo De

consulted in case of any disagreement between trie

disciplinary autiiority and UPSC or vice verS ci. Li10- XC-1;-i.J CJ"

racked up in Charanjit Singh Khurana v_ Union of India., OA

No. 1826/98 dec i ded by t his Cou rt on J.4 200J., wher e ii i i,t ie

folj.owing observations have been made therein;

"s. In our considered view what iias been iieid an<i
affirmed by the High Court would hold tiie riel<i
an<J ci'le ratio arriwed at in Fu 11 i3ericri dec:i.iori

would be or no avail to the rest>ondents a:;.i trie

decision of the high Couit being of the iuocrior
court would be binding and the fact tiiat the order
h a s b e e n a f f i r-me •: ;i b y a s r:;) e a k i n g o r d e r i s. i:> ..l n d i n g
precedent under Article .i4x of tne Consti curion of
India-, Ap p i y i n g t he a f o r e s a .i. d r•a t i o t \ie
contention of tiie respondents" counsel is thai:

Rule 32 does not i;>rovide For f u rn i:.;.hing o\ a copv
of trie advice before pas.sirig a final ordei- by the
disc:ij:)]. inary authority and the ciecision In Paj.,

^ Kaj!,Lal.,.J:;:, ^-•ase (supra) is pei'- incu r lain ano tdii;;: i'i.ilj..
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Bo n c h cie c i s i o n v-) o u i.ci b e o f n o i e cia I e f f e c t..

Applying the aforesaid ratio to the facrs and

ci rcurnstances of the present case we find that
after the enquiry officer has proved the ciiarge
and the matter iias Ljeen rejferreci to on tiie
provisiona] conclusion of the disc;ipi inar v
authority as to major punishment the UPSC had
adyised imposition of a penalty of dismissal from
service to which the disciplinary authority iias
written for reconsideration on the qround of
proportionality of purrishment but the same iias
been disagreed to_ The aforesaid disagreement f,)V
the UPSC though was available witdi the
disciplinary autiior ity but fias not been furnished
t o t lie a p p 1 i c a n t b e f o r e a wa r cii n g t rie p u n i s rinie n t „
Tfie aforesaid material no doubt is an additionaj

material taken into consideration by tiie
disciplinary autfiority to award a punisiiment of

i s mi s a 1 t o t fie a p p 1 i c a n t, F r'o m t iie p e r u s a 1 o f
the order passed by the disciplinary authority it
t;an ise appa r• en 11 y i n f e r r' ed 11 ra t af>art f i om t i ie
recommenda11 on of the USC: t fie disc.ip 11r ar y
authority has not at all consider'fjd any ociier
material and imposed the punishment of ciismissai
as recommended by the UPSC., The af;>pi leant iias
been deprived of a rea£.oriabj. e opport.unit:y to
d e f e n ci f11 ms e 1 f wh i c i' i ,i. s i n v i o 1 a t i o n o f v. 11 e
principles of natural justice and as sucfi it. war.
incumbeitt upon the disciplinary author it;y to iiave
furnished him the copy of trie UPSC advice
disagreeing witfi the r ecommenciat ion of tfie
disciplinary authority for lesser pun isfniient1 fic
above stated advice is undoubtedly a disagieement
and has been acted upon to the detriitient of tnc
applicant.. we follow the ratio of the Ra,l_j<Mia.:L',s
(:;ase (supra) as affirmeci l;>y tfie Higti Cour t arrci
also having regard i:o trie ciecisiorr ot trie fioex
Court in u.._C,,..,^ -...Qa,g.arwal's,. case f supra) i.:ne
impugned order is not sustainable on tfns '.iround./'

•L1.. Wfien the matter was challenged [.jefore the

f-iigh Court of Uelhi in Cwf ' i--!oo9/200,l the followin-: !

obsei vations have been rnacie;

V.

'••i > '• fit? I SC 1!J1 i nar y au t rlo i•i Ly „ w.i t i lou t
application of mind.. mereiy agreeci with tfis:
disagreement contained in tfie advice g,iven by tii"'3C
while imposing the (sxtr erne punisfiment ancl
extenuating ci i-cumstancjes expiaineci i::.y Liie
resp'Ondent herein were not considered at ail..

f he only (ground tai<en by learned counsel i or trie
petitioner c:hal ienging tfie af oresa .l d ;ri..rcigriient j t;.
ttiat, it was rio1;, necessai'-y furnish tiie (jopy of
advice of UPSC tfie respondent before imposing ti'ic
j:>L!n isiiinent inasmucfi as, as per rules a copy cif the
said advice has to be given along witfi the per'iaJty

- 1 ii .i s :::.ubmissi on o f tiie learned couittel .i s
not cor-r ect in ti-it facts of tfiis casf wficri ti'it:
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disciDi ii'iary authority had proposs^j a ie3:3t;r
pun i shtTien t; and Ur'oO disagreecj therewich ari':j
suggesred imposition of extreme punishtnent or
dismissal and disciplinary authority acrea on t;nai;.
advice, in such circumstances, a copy of tiie
advice should have been supplied co the petitiotier
In consonance with the principles of natural
iusrice as i'las been held in the aforesaid c:ase

i t e d i n t i ie i mp u g n e d i u d g e me n t. Ev e n o t i ie;i"wi s e
when the impugned order of punishment is set aside
on various other grouncis Dy the tribunal, nhe
challenging the same only on this ground woulo not:
h e 1p t i Ie p e t i t i o n e r .''

12- The aforesaid decision of trie High uouru was

further affirmed by the Apex Court; in SLP No. 9tii6/2002 on

9 „ 5 . 2002 - Acco r d i n g 1 y t 'ne r a t i o laid down iias a11a i ned

finality and is a binding precedent. while laying at rest

the ratio laid down by this Court as affirmed by the High

Court of Delhi iri CA No _542/200'^ decided on 30.i„20U4 in

V

S.N. Nirul* V. Union of India the following observations

have been made by the Apex Court:

W

"L e a Ve g r a n ted.

fhe appellant was initially
appointed as Station Master in Northern
Railways in 1955 and during the relevant
time when he was Senior Commercial

Manager, and a charge-sheet was issued to
the appellant and disciplinary proceedings
were initiated against him, and enquiry
officer filed report holding thar the
i:;;har ge No. 5 partly proved and the charge
No27 proved. As regards other charges he

was exonerated. After considering the
report of the enquiry officer,,
d i sciplinary authori ty p roposed a
p u n i.s h me n t suggesting a suita b 1 e c u t in
the pension and the appellant was not
rieard on this proposal. Thereafter,,

j;>roceedings were sent for opinion of
Union Pub1ic Service Commission and

i.Jn i on Pub 1 i c Serv i ce Commission gave

t;ne

the

the

an

opinion to the effect that 'lis pension
shall be reduced to miiiinum and he shall

not be granted any gratuity. The
disciplinary authority accepted the
proijosal of the Union Public Service
Commission and imposed the said
punishment. It is to be noticed that the
advisory opinion of the Union Piirli-
Service Commission was not communicatc J L...

the appellant before he ':1:2c J :•/ t'r--
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disciplinary author I l','The cani .:
comrriui'i icatc J to the appellant al'.,ii:i
f inal •-.i- dor parsed in the r 'y,' the
Ji:,.c ii:)i i nary author it / ,

The app-.iiJ.:;L filed O.A.
No.ilS4/::0u2 bef'..i : the Cc.itral
Admini^-tretlv-: Tribrinal, New Delhi and
iiILuii il lield that there was violation of
p. liiclploc. of natural justice and the
fellov.'ing direction was i'^sued:

"We are of the considered
opinion that this order is a
non-speaking one and as such we are
of the view that the same cannot be

sustained and is liable to be
quashed. Accordingly, we quash the
impugned order and remand the case
back to the disciplinary authority
to pass a detailed reasoned and
speaking order within a period of 3
months from the date of receipt of a
copy of this order in accordance
with instructions and law on the
sub.i ect"

This order was challencied by the

Union of India by way ef Writ Petition
before the High Court of Delhi and by the
impugned judgment the High Court
interfered witii that order. The Writ
Petitiori was partly allowed and it was
directed that the matter be again
considered by the Tribunal. Against the
order the appellant has come up in appeal
by way of Special Leave Petition.

We heard the learned counsel for the

appellant and the learned counsel for the
respondent. It is submitted by the
counsel for the appellant that the report
of the Union Public Service Commission was
not communicated to the appellant before

the final order was passed- Therefore,
the appellant was unable to make ttn
effective representation before the
disciplinary authority as regards the
punishment imposed. We find that the
stand taken by the Central Administrative
Tribunal was correct and the High Court

was not justified in interfering with the
order. Therefore, we set aside the
judgment of the Division Bench of the High
Court and direct that the disciplinary
proceedings against the appellant be
finally disposed of in accordance with the
direction given by the Tribunal in
F'aragrcuph 6 of the order. The appellant
may submit a representation within two
weeks to the disciplinary authority and we
make it clear that the matter shall be

finally disposed of by the disciplinary
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authority within a period of 3 months
thereafter.

The appeal is disposed of."

13. If one has regard to the above, a copy of the

UF'SC advice particularly in view of disagreement by the

disciplinary authority was necessarily to be supplied to

applicant before imposition of penalty. This non-supply has

denied a reasonable opportunity to applicant of making an

effective representation. This is not in consonance with

the principles of natural justice and passes the test ot

prejudice as held by the Apex Court in Managing Director,

e;eiL.„ Hyderabad v. B. Karunakar, JT 1993 (6) SC 1.

!•<). In this view of the matter, OA is partly

allowed. impugned order is set aside. As applicant along

with the final order has been served upon a copy of the

advice of the UPSC, he may represent against the

disagreement within two weeks from the date of receipt of a

copy of this order and the respondents shall pass a final

order within 8 weeks from the date of receipt of the

representation of applicant.

13.

adj udicated.

The other legal grounds taken are not

16. There shall be no order as to costs.

( S . A . S^Tngh)
Member (A)

iian .

(Shanker Raju)
hember (J)


