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Shri Rajiv Kumar, learned counsel for
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ORDER

Justice V.S. Aggarwal:-

The Delhi Police Act had been enacted in the
vear 1978. 1In exercise of the powers conferred under

Section 147 of the said Act, different :.les including

P
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the Delhi Police (Appointment and Recrui?ment) Rules,
1960 and the Delhi Police (General Conditions of
Service) Rules, 1980 have been enacted. For proper
administration, the Union Territory has been divided
into different police Districts. Every police
District has number of police stations. There is an
officer incharge of the police head in each Police

Station.

2. On 18.9.1998, the Additional Commissioner
of Police had written to the Joint Secretary, Ministry
of Home Affairs requesting that in order to make méz/
nhew Police Stations which had been sanctioned, 500
more Constables would be required from Central

Para-Military Force on deputation. The said letter

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi
Police raises itg own force to man these
Police Stations.

2. It is, therefore, requested
to kindly intimate the names of 500
Constables, who are willing to come ‘on
deputation to Delhi Police, at the
earliest so that action for completing

the formalities reqarding their
deputation to Delhi Police is completed
promptly. A copy of the terms and

conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,

sy
: (5.K. JAIN)
ADDL. COMMISSIONER OF POLICE:
HEADQUARTERS: DELHTI."
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3. There upon. the Joint Secreta-

oF Home Affairs had written to different i

Forces 1ike Border Securlty Force, Cer -

Police Force, Indo-Tibetten Border Polic:

Tndustrial Security Force vide letter date

It reads:

Kindly recall my Le

newly created 17 Police Stations.

Delhi Police will take some time Lo

its own manpower the Para-Militar s

may provide about 500 Constaid
denutation to Delhl Police as -

hreanl. up given under:

CRPF 200
ITBP 100
CISF 100
BSF 100

It is¢ reduested that nomnin

of Constables for deputation <o

Police may be sent immediately. »
of the terms and conditicns
deputation to Delhl Police 1s enclo

Yours sinasr

4/~

v, Ministry
a-Military
31 Reserve
and Central

25.9.1998.

~ehonic
raeguest sometime back iz
deputation of constables from vour
to Delhl Police to operationall-s

arding
force
s the
Y3 the
raise
‘orces
3% On
the

itions
Delhi
copy
for
sed.

alyg

{(Q.P. Arval)"

g, on different dates which are basically in

the vyear 19%% followed by 2001, large

persons serving in different Para-Military

number of

‘orces were

taken on deputation to Delhi Police. We take- liberty

in reproducing the representative order dated 5.1.1999

whereby certain Constables from Central Resarve Police

Force ware taken on deputation.

"In exercise of the

powers

conferred by the Commissioner of Police,

Delli, the Addl. Commissioner of &
Estt., Delhl is  pleased to tax
following Constables on deputation

C.R.P.F. to  Delhl  Police only

nlice,
i3 the

from
or . oa

period of one vear w.e.T. the duate they

resyne  thelr duties in Delhi Pollos,  on

the vsual terms and conditions:—
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5.. . By virtue of the present application,. we
aronose to dispose of the above said Original
Appnlications. They all pertain to the same
conitroversy of repatriation _to theilr . parent

depariment. Sdme of the applications were filed after
the earlier filed applications, became ripe for-
hearing. It was considered that since  common
questions were involved, therefore, they $houldt$eard

and decided together.

5.  All the applicantsvare assalling the order
repatristing them to their parent department. The

order in OA 140/2004 reads:

"Subject:~ Repatriation of deputationists
to their parent Department.

It has been decided to repatriate
all the police personnel taken on
deputation from BSF/ITBP/CRPF/CISF to
Delhi  Police, on 3rd of February 2004 to
accommodate candidates already selected
for the post of Constable and awalting
call letters since January, 2003, A list
of the deputationists is enclosed.

The deputationists/constables may
be informed immediately against their
nropner receipt that they will he
repatriated on 3rd of Feb., 2004 to their
parent departments and no further
extension will be granted. The
acknowledgement in token of having noted
the contents of this letter by the
individuals may he kept on record.

sl
(D.S. NORAWAT)
DEPUTY COMMISSIONER OF POLICE
HDARS. (ESTT.): DELHI."

7. The sald order is being assailed on
various  grounds, namely, that the order so passed is
discriminatory, The applicants are deemed to  have
been absorbed in Delhi Police as per Rule 17 of the

Belhl  Police (General Conditions of Service) Rules,

1980, In any case, they cannot be repatriated and
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Frave ) Fight to  be considered fFo- permanent
absorption. Lt has also been asserted that  large

nuiber of vacancies are availlable and the respondents’

plea to the.contrary is not correct.

8. Needless to state that in  the replies

filed, respondents have controvearted 'he assertions

made by  the applicants. They assert thet there has

been suppression of Tacts in some of the matters.
Therefore, those applicants should not Le heard. The

Jurisdiction of this Tribunal to hear tha applications

1 also heing challenged besides the ma-its of the

matter, contending that applicants have 0 right or

claim in this regard, which we shall take up

9, The First and foremast guestion,

therefore, Lhat arises js:

a

I3, IO EFFECT SUPPRESSION OF FACTS:-

10. On an earlier occasion, 0A 159/2004, OA
14072004  and OA 243/2004 had been considered by thig
Tribunal, It was nétioed by this Tribunal that 47 of
the apoplicants had earlier filed an anplication in
thiz  Tribunal which was dismissed and this fact has
heen suppressed, Since the other applicants had
joined them in verifying the Qrong facts, therefore,
the entire applications were dismissed. Applicants
filed Writ Petition (Civil) Noe.9562-~%640 of 2004,

The Delhl High Court recorded on 31.5.2004:
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hecomes

-\

"aAll_ _ theese petitions  .belng.

PSR

ideﬁ}icalm,im_na;ugewaudwgnigingHopt_of a

common . Tribunal . . order. . dismissing.

petitioners”™ 0OAs are disposed of by this
common order.

Petitioners are on deputation to
nelhi  Police and have been ordered to be
repatriated to theilr respective parent
departments, They challenged this 1in
their respective OAs befare the Tribunal
on  the plea that they had a right of
absorption in Delhi Police. ~ The
Trihunal, however, instead of _dealing
witlhh thelr case on merit rejected theilr
OAas on the ground that 42 of them had
suppressed the dismlssal of OAs filed by
them earlier on the same subject matter.

Petitlioners grievance 1is two
fald. Firstly that they had claimed
absorption in Delhl Police on several
grounds and secondly that even if 1t was
assumed that 42 of them had suppressed
some  information and had approached
Tribunal with unclean hands, the O0As
filed by others could not have been
dismissed for this,

We find merit in the plea because
even 1f it was accepted that 42 out of
these petitioners had approached Tribunal
with unclean hands, it could not have
constituted a basis for dismissal of OAs
filed by other petitioners. Their claim
for absorption was required to he
considered on merits. It seems that
Tribunal had failed to take this in
regard and had rejected the 0OAs of all
netitioners -on this basis. The Tribunal
order, therefore, can’t sustain and is
sel  aslide. Petitioners OAs 139/04,
140/04 & 243/04 shall revive and  be
considered afresh by the Tribunal and
dieposed of on merits by appropriate

orders, We are informed that similar
matters are coming up before it tomorrow.
Parties are, therefore, directed to

appear before the Tribunal on 1.6.2004%
and seek consideration on their revived
OAs also.

Dasti."”

1. Keeping in view the said findings,

it

unnecessary to probe further in this regard.

12. On  behalf of the respondents, it

was

polnted that even the Delhl High Court folt that 47 of

them who suppressed the facts had approached

the
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Tribunal with uncleaned hands, and therefore, _ their
clalm should be dismissed. We have no hesitation in
rejecting  the saild argument because the Delhi High
Court had only stated that claim on merits should bhe
decided. Keeping in view this important finding which
is  the penultimate finding, the above said facts
recofdedﬁ ‘even 1if it was accepted that 42 out of

these petitioners had approached Tribunal #1th unclean

hands”™. cannot be highlighted by the resnoadents.

13, Our  attention _in this regard by the
respondents was drawn, besides.above sald “acts, to 0A
127172004, Learned counsel for the respondents
contended thalt there is a misstatement on facts of
poesibly  change of the last page of the relevant
clause illegally and therefore, the onetition must
Tail.

14, Ferusal of the sald 0A revsasied that it
was  filed on 13.5,2004, The applicants therein
challenéed the order of 14.5.2004 which las not even
passed on that date. It was elogquently =wxplained that
when  the petition was filed on 13.5.40G04, it was
returned by  this Tribunal and thereafter i1t was
re-tiled and this plea of the respondents should not

be accepted.

15, We _have no hesltation in redjecting - the -

:aid  argument.

16. Rule % of the Central Atministrative

Tribunal (Procedure) Rules, 1987 reads &+ under:

"5. Presentation and scrutiny of
applications.~ (1) The Registrar. »r the
officer authorised by him under rule 4,

shall endorse on every application +the



date on which it is nresented or , deemed
to  have bheen bDresented under that rule
and sha11~signAthe_endorsementu._?h_

(z2) If, on scrutiny, the
application is found to be in order, it
stall be duly registered and diven a
sarial number.

(3) If the application, on
scrutiny, is found to be defective and
the defect noticed is formal in nature,
the Registrar may allow the party to
satisfy the same in his presence, and if
the said defect is not formal in hature,
the Redistrar may allow the applicant
such time to rectify the defect as he may
deem fit [where an application is
received by registered post, the
applicant shall be informed of the
defects, if any, and he shall be required
to rectify the same within such time as
may be stipulated by the Registrar).

[{4)(a) If the applicant fails to
rectifty the defect within the time
allowed under sub-rule (3), the Registrar
may, by order and for reasons to bhe
recorded in writing, decline to redgister
the application and place the matter
before the Bench for appropriate
orders, 1"

17. Perusal of the same clearly shows that
when  there are certain defects in the petition, the
same  can only bhe removed. Without the permission of
the Tribunal. the relief clause could not bhe changed
or  interpolated, Necessary application for amendment
must  be filed. It has not been done so. In either
way 1¥  the application was filed even before the
Impugned order was passed, 1t must be taken to be
without merit and in any case if there is any “change
wh ik is not permitted in law, the’ petition
hecessarily  on  this aspect has to fail. - However,
keeping in  view the findings which we have lready

e A v

referred to above in the Writ Petition filed, we must

delve on the merits of the matter.

IT) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE _APPLICATION:-
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18, The guestion as to whether tinis Tribunal
has the  fw isdiction to entertain the aaplioationsl
pertaining to members of the other Armen Forces who
are on  deputation, the learned couwr =2l for the
applicants hoed drawn our attention to the “act that in
an  earllier wpplication Tiled by Sh. Savsnder Pal and
Others (0A No.3202/2001, decided on V1. .2002), this

Tribunal had dismissed the application ho.ding:

"We have considered these
aspecls. It is & well known fact that
cause of action is bundle of facts, which
constitute cause of action. Jo this
case, the guestion of ahsornt:an is
invaolved. For the purpose of ab oiption

it is a well-settled principle tha the ‘
COnCLrrence of borrowing dewpariment,

Tending department as well oo the
employee is reguired, unle -¢ the

concurrence of all these three parties is
there, the employee cannol be absorbed in
the borrowing department. In the case
the leading department has not ¢ilven the
NOC  desplte the fact that the buriowing
depar tment  has written letter for  this
nurposae for  granting of NOC by the
nresent department which is a =8F  and
employees  are also that of BSF, =0 the
court cannolt assume the Jurisdiction to
give any direction to the BSF aut-orities
as  Section 2 of the AT Act does not
emnpowear  the court to entertain this
petition of member of any aArmed Forces
seeking & relief against Armed Ferces.
Besldes thal since the parent depar tment
Ttself has not given the NOC rather they
have categorically refused to give NOC
and  rather BSF authorities had redquested
the Respondents Lo relieve the
applizants, so they are repatriated as
per Annexure R-6, R-7."

19. The apnlicants therein had c¢tallenged the
salo or der ot this Tribunal by filing Cl
Mo, 74086/2002. The Delhi High Court had set-aside the

sald  order orimarily on the ground that sinoe the
) order  had been passed by the Intelligence Rureau, any
challencge to it squarely fell within the ‘Jurisdiction

of the Tribunol and thereupon it was-held:

*‘-
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“We find substance in the | ples
becauze petitioners DA was | directed
against order dated_l],ll.ZOUZ‘g&npexurem“w
A to OA) passed by the 1B . wWhereby
petitioners were to he ordered to be
repatriated. The Tribunal was reqgulred
Lo examine the validity of this order
first because it had taken over the issue
of  NOC. Since this order was passed by
the IB, any challenge to it squarely fell
within the Jurisdiction of the Tribunpal.
Therefore, the order passed by‘it,washing
1ts  hands off cannot sustain and is set
aside, '

The Tribunal is resultantly
directed to revive OA  3202/2001 and
consider it afresh and dispose it of by
Passing appropriate orders under law,
Farties to appear before it on 2nd
December, 2007, C Meanwhile petitioner =
present status in IR which was protected
by  the Tribunal vide interim order dated
Z8.11.2001 shall not be disturbed til)
disposal of their OA within four months
of First appearance of parties,"”

20, We Know from the decision in the case of

L. CHANDRA KUMAR v. UNION OF INDIA AND OTHERS, 1997

SCC (L&S) 577 that the Supreme Court in unambiguous
terin:  held that right to seek judicial review is one
of  the basic structure of the Constitution and al}
decisions of the Administrative Tribunal would be
subiect to the scrutiny before the Division.Bench of
the Hiogh Court within whose jurisdiction the-Tribunal
concerned fell. Keeping in view the said finding of
the Supreme Court, we have not the least hésitation‘to

conclude that the decisions of the High Courts  would

bindg this Tribunal because this Tribunal has all-India

jurisdiction.

21, However, respondents’ learned counsel
contended  that the question raised about the inherent
lack of jurisdiction of this Tribunal, had not been

aglitated or raised before the Delhi High Court and

T w——y —-



consaeguently, the salid decision cannot hind th
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Tribunal  and the question raised by the respondents

can still be considered,

27, Our attention was drawn tc the decision

of the Supreme Court in the case of STATE OF U.P. &

ANR, v. SYNTHETICS & CHEMICAL LTD. & ANR. (1991) 4

SCC 139, The Supreme Court held that even the
decislons  of the Apex Court which are <un silentio on

certain  Tacts and law would not be A binding

nrecedent.  The Supreme Court held:

Ta, Does this principle ex.¢:d and
appbly  to a conclusion of law, wWilch was
nelther ralsed nor nreceded fro any
consideration. In other words wosuceh

concluzions be considered as declaration of
law? Here agailn the English cour s and
iurists have carved out an exception to the
rule  of precedents. It has been explained
as rule of sub-silentio. ."A decision passes
sub silentio, in the technical senwe  that
has come to be attached to that phrase, when
the perticular point of law involvad in the
decision is not perceived by the tourt or

nresent to its mind." {(Salinond on
Jurisprudence 12th  Edn., pD. 155, In
Lancasler  Motor Co. - (London) i td. V.

Bremith Ltd. the Court did not fes=l bound
by  the earlier decision as it was o andered
withott any argument, without reference to
the cruclial words of the rule and without
any citation of the authority . 't was
approved by this Court in Municipal
Corporstion of Delhl v. Gurnam Kaur. The
bench  held that, “precedents sub-+'lentio
and wilhout argument are of no moment . The
courts  thus have taken recourse to_ this
orinciple  for relieving from intiustice

perpetrated by unjust precedent:., A
decisicn  which 1is not express and is not
foundes on  reasont hor it proceeds on.

conzideration of issue cannot be deened to
e a law declared to have a binding effect”
i< contemplated by Article 141,
UnifTormity and consistency are ocore of
fudicisl discinline. But that which escapes
in  the Jjudgment without any occasicon is not
ratio decidendi. In B.Shama Rao v. Union
Territory  of Pondicherry (AIR 1967 SC 1480)
1t was observed, it is ftrite to say that a
decisicon  is  binding not bhecause of its
conclugions  but in regard to its ratio and
the principles. laid down therein . Any
declaration  or  conclusion arrived without

i

3]

7%}

1
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application  of mind or nreceded without any
reazon cannot be deemed to be declaration of
law or authority of a general nature binding
at & nprecedent. Restrained in dissenting or
overtruling 1z for sake of stability and
unitormity but rigidity bevond reasonable
Timits is inimical to the growth of law.”

23, It is this principle .which is being

fighlighted.

24,  The Administrative Tribunals had been set
up  primarily to deal with the service matterﬁ. The
Administrative Tribunals Act had been passed and the
Administrative Tribunals draw all their powers from
the provisions of Administrative Tribunals Act, 1985.
The Tribunals are creation of the statute and if the
Act does not give the power to the Tribunal, it lacks
of inherent jurisdiction to hear the matters in  this
regard,

5.  Section 2 of the Administrative Tribunals
Act. 1985 specifically provides that this provision of
the Act does not apply to certain officers and

nersons. It reads as under:

"The provisions of this Act shall
not apply to -_

(&) any member of the naval, military
or ailr forces or of any other
armed forces of the Union;

(hy [ omitted ]

() - any officer or servant of the
Supreme Court. or of ahy High
Court, lor courts subordinate
theretol:

{c) any person appointed to the
secretarial staff of either House
of Parliament or to the

secretarial staff of any State
Legislature or a House thereof
or, in _the.  case of. a Union-
Territory having a Legislature,
of that Legislature."
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6. sectlion 14 of the Act Furtie- tells

us

& durisdiction and powers  of lhe Central

ative Tribunal, It reads:-

14, Jurisdiction, powers and authority
he Central Administrative Tribunal - (1)
as otherwise expressly provided in this

the Central Administrative Tribunal
1 exercise, on and from the aupointed

all  the jurisdiotion, pbower s and
ority  exercisable immediately bafore

dav by all courts (except the Supreme
L in relation to-

Fecr.altment, and matters Sconcerrning
recruitment, to any All-India Servise or
Lo ony civil service of the Unicp op &
Civii  post under the Union or to post
connected with defence op in the defence
services,  being, in elther case, « post
Filled by a Ccilvilian:

all service matters concerning-

(1Y & member of any All-India sorvices
or

{1i) & person [not being a member of an
All-India  Service or & Lerson

referred to in clause {c)]
appointed to any civil serv.ice of
the Union or any Civil post  under

the Union: or

(111) & civilian [not being a member of
an  All-~India Service or a person
refaerred to in clause (c)]
appnointed to any defence services
or a post connected with defenca,

and pertalning to the service of such
member nerson or civilian, in
connection with the affairs of the Uvion
or of any State or of any local or -:hep
authority within the territory of India
ar urnider the control of the Governent
of India or of any corporation [or
soclety]  owned or controlled bv the
Government

all service matters pertaining to
service in connection with the & ailrs
o the Union concerning a person
Bppointed to any service or rost
reterrad to  in sub~clause (i) or
sub-clause (1ii) of clause (b), being a
berson  whose services have been nlsced
by & State Government or any local  or
other authority or any corporatior lor
socletyl or other body, at the dizposal
of  the Central Government for such
appointment,
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(Explanation.- For the removal of doubts, it
is hereby declared that references to
“Union” in this sub-section shall be
construed as including references_also to_a.
Union territory.l

(z) The Central Government may, by
notification, appbly with effect from such
date as may be specified in the notification
the oprovisions of sub-sectlon (3) to local
or other authorities within the territory of
Thdia or under the control of the Government
of India and to corporations [or societies]
owned or controlled by Government, not belng
a local or other authority or oorporation
[lor  society) controlled or owned by a State
Government: ’

provided that if the Central Government
considers it expedient so to do for the
purnose of facilitating transition to the
scheme as envisaged by this Act, different
dates may bs s0O specified under this
suh-section in respect of different classes
of or different categories under any class
of, local or other authorities or
corporations [or societies].

(3) Save as otherwise expressly provided in
this Act. the Central  Administrative
Tribunal <shall also exercise, on and from
the date with effect from which the
provisions of this sub-~section apply to any
local or other authority or corporation [or
society], all the jurisdiction, powers and
authority exercisable immediately before
that date by all courts (exoept the Supreme
Court) in relation to-

{al) recruitment, and matters concerning
recruitment, to any service or post  in
connection with the affairs. of. such
local or other authority or corporation
(or socletyls and o

(b)Y all service matters concerning a person
lother” than a person referred: to:=in
clause (a) or clause (b) of sub-section
(1)1 appointed to any service or post in
connection with the affairs ~of such
local or other authority or corporation
for societyl]l and pertaining to the
service of <such person in connection
with such affairs.” :

27. A conjoint reading of ‘Séotion_ 2 and
section 14 would show as respondents“afédéa fﬁat”this
Tribunal may have no jurisdiction_beoause the Act does
not apoly to a member of an Armed Force. Section 14

also opened ltself with the words "Save as otherwise
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expressly povided in  thils Act, . The ofore, the
nrovisions ot Section 14 are subject to Lie provisions

of Section 7 of the Act.

78. However, as already pointed ujove | and
held in  the case of L. Chandra Kumar (supra) that
once the orders of this Tribunal are subject to
judiclal review, Lhe decisions of the Hign Zourt would
hind this Tribunal. Tt cannot be stated that tLhe
order of the High Court was sub silentic pecause this
Tribunal had invoked Section 2 and dicmissed the
application. But the Delhi High Court 0 1ts wisdom
has held that once the order passed by ufc concerned
afficer is within the purview and jurisdiciion of this
Tribunal. this Tribunal‘ has the Jurisdiction to
entertain the application like true sol Jiar bows his

head to the sald decision.

79. Respondents relied upon thz jecision of
the Supreme Court by the respondents In the case of

MAJOR M.R. PENGHAL v. UNION OF INDIA AND OTHERS, JT

1968 (%) SC 624. The sald case pertains to Postal
Department. The person was working on derutation with
the Army. A temporary commission wa: given. The
gquestion for consideration before the Apex Court  was
as to whether the Central Administrative Tribunal will
have Hjurisdiction to entertain the application or not}
The Supreme Court held that the sald parvon égﬁid”%oi‘
he treated as Army personnel and concluded:
"9, As  stated above, although
the appellant was selected by tnz Postal
Department For appointment to the post of

clerk, but he could not be given any
appointment due to want of vacancy in the



unit of his choice. | Under such
clreumstances,  the appellant was offered
Bt appointment to work as a clerk in the
Army Postal Service on the condition that
he  would remain a civilian emplovee on
deputation -in the Army. The appellant
accepted the aforesaid offer and  agreed
to the conditions that he would revert to
the civil  appointment in  Posts  and
Telegraphs Department on his release from
the Indian Army Postal Service,; . With
these conditions, the appellant continued
to  serve in  the Army as- a_‘permangnt
efinloyee of the Posts and Telegraphs
Department on deputation and was promoteq
e to the rank of a Major in the Indian
ATy . However, the appellant was only
glven a temporary commission “and “he
worked as  such till the date when his
relinguishment was orderead. The
aforesald facts clearly demonstrate that
the appellant has a lien with the Posts
and Telegraphs Department working on
ceputation in  the 1Indian Army Postal
Service and at no point of time the
appellant became a Tfull-fledged army
personnel.  Since the appellant was not a
member  of the Armed Forces and continued
to work as a civilian on deputation to
the Army Postal Service, his case was
covered under Section 14(1)(a) of, the
Administrative Tribunals Act. In  that
view of the matter, the Hlgh Court was
right in rejecting the writ petition
Tiled by _ the appellant, whereas.  the
Central Administrative Tribunal
erronecusly accepted the claim of the
appellant that he is an army - parsonnel-.
We, therefore, uphold the Judgment - and
order of the High Court dismissing the
witlt  petition filed by the  appellant.,
Since  the appellant while holding civil
post was working in the Army Postal
Service on deputation, the Central
Administrative Tribunal had jurisdiction
to  entertain and decide the original
applicstion filed by the appellant., We
accordingly set aside the order dated
A -1-1997 nassead by the Central
Administrative Tribunal, Principal Bench,
New Delhi, and remand the case to.it -to
declde expeditiously Original Application
No. 1647 of 1996 of the appellant, on
merits,” . .

30. However, provisions of Seétion 2 had not
heen considered and, therefore, the decision of the
Supreme Court in the facts of the case cannot be held
ta  he the question in controversy. We, therefore,

hold keeping in view the ratio deci dendi of the Delhi
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High Court that we have no option but to conclude that
this  Tribunal necessarily must have a jurisdiction to

entertain the application.

IIT) WHETHER THE APPLICANTS ARE BEING DISCRMMINATED:ﬂ

31, Learned counsel for the applizasts urged
that in  the past, some of the other persons who had
heen taken on deputation with Delhi Polics 1ad  been
absorbed while the applicants are being discriminated.
He referred to us para 5.17 in OA 140/2004 wherein
names of  such persons have been given who had been

absorbed on 22.11.2000.

37. The question for consideration s as  to
whether in the facts of the case it can be tormed to
be discrimination or not. Learned counsel g ied upon

the declision of the Supreme Court in the co-e of STATE

QF MYSORE AND ANOTHER v. H. SRINIVASMURTHY, AIR 1976
SC 1104, Perusal of the said ludgement revecls that
question for consideration before the Sup. eme Court

was 1T the person was on deputation and abeor bed and

I it was Lo be so done from the date he came on

deputation. The Supreme Court held:

"17. 0On the other hand, it i< an
undisputed fact that six other emplovess,
whre were  similarly situated, were
absorbed from the dates on  which they
initially doined duty, after deputation
to  the Polytechnics. It is not the case
of  the appellant thatw,thisw_prinuiple_m”.
whereby the absorption in the Depar tmant
of  Technical Education was relafted back
to  the date on which a person initially
came on  deputation, was ever depas ted
from, excepting in  the case of ‘the
Fespondent., This being the case, the
High Court was right in holding that the
State Government had evolved a princisle.
"that if & person was deputed to  he
Uepartment of Technical Education from
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another department and he stayed on in.
that other department for a _re@sonable
long time his absorption in that
department should be made to relate back
to the date on which he was initially
sent.” There was rno justificatlon
whatever to depart from thils principle of
policy in the case of the respondent, who
was, in- all material respects, in the
same <ituation as K. M. Chetty. Very
rightly. the High Court has held that his
“impermlssible reversion” for a short
while in 1955 to the parent department
was no ground to hold that he was not
similarly situated as K. Naravanaswamy
Chetty. This so-called reversion to the
parent Department for a short period in
1a55-%56 could not by any reckoning be
rreated as a break in his service, this
period having been treated as leave. Notr

did it amount to reduction in rank. In
any case, Lhis ‘reversion’ was not

ordered owing to any fault of the
respondent. It is not the appeflanstd -
case that the respondent’s work in the
pepartment of Technical Education was
found unsatisfactory or that he was not
otherwise suitable or gualified to hold
the post of Tailoring Instructor in that
Depar tment. Thal he was suitable to be
absorbed in that post, is manifest from
the recommendation of the Public Service
Commission and is implicit 1in | the
impugned order, itself.” ey

33. That 1is hnot the controversy before us.
Therefore, the c¢ited decision must he held to bbé

distinguishahle. g T

34, This oguestion had been considered by -“the

Tribunal in the case of ARJUN SINGH NEGI v. UNION OF

INDIA & ORS.. O.A.No.466/2003, decided on 28.72.2003.
Therein also it was agitated that two other ﬁersons havé
heen absorbed permanently. It was held that it is always
in individual cases that has to be looked into on its own
merits. In fact, the Supreme Court in the case of THE

STATE _OF HARYANA & ORS. v. RAM _KUMAR MANN, JT 1997 (3)

se 450 had commented upon the doctrine of discrimination.
The Supreme Court held that Government in its own reasons
can  give permission in similar cases to some of the

smniovees to withdraw their resignhations. The doctrine
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of  discrimination is founded upon evistence of an
enforceable right. Article 14 would arnly only when

invidious discrimination is meeted out to anvdals,

35, In the present case before us. as is patent
from the impugned order, all persons taken on deputation

are  bheing repatriated. We have already rep-oduced above

the said order. Once a common decision Fas been takeh,

it cannot be stated that the applicants are being
discriminated merely because some other nersons in  the
vear 2000 were absorbed. Fquality has to he seeﬁ amondg
the equals. Once all persons on deputatios are being
repatriated from whatever Force, we'have no Jesitation in
concluding that the applicants cannot stats that they are
heling discriminated. Re$u1tantly, we ~gject this

argunent.

TV, IF_THE APPLICANTS ARE DEEMED TO BE ABSORBED  ~ % '

TN _DELHI POLICE :

-

6. The arguments advanced have heen that

some  of the applicants had been working for more than

i

vears onh deputation. The Rules provide for
absorption and, therefore, it is contender that the

applicants must be deemed Lo have been abuorved.

37, After the arguments had been concluded,
the respondents pointed to us the decision of thé‘Fu11~

Bench of this Tribunal in the matter of HEI ________ RAM

CHOURSIYA Ve UNION OF INDIA & QTHERS,

O.A.No.1801/2003, rendered on %.7.2004. In the cited
case, those applicants were working as Conztables in

Border Security Force. They had ioined the
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Intelligence Rureau during the year 1896 as . Security
dzsistant  (General) initially for_anperigd_wof five
years but  continued on deputation. They were not
absorbed  and were repatriated to théir  parent
organisation.  The following question had!been posed
for the decision of the Full Bench:
"1.  Whether the applicant can be deemsd
to  have been absorbed in I.B. under :the . .
respondents  irrespective of the instructionsu<“
on the subiject? o e
Z. Whether the applicant has a right to
be considered for absorption in I.B.without
the consent of his parent department?
3. Generally,"”
38, The Full Bench considered various
precedents and answered the same:
D] Applicants cannot be deemed to
have been absorbed in IB under

the respondents irrespective of
the instructions on the subject.

{22 The applicants have no right to:
be considered for absorption in
IB without the consent of the
parent department in terms of
instructions contained in IB OM
dated 13.1.1992, :

(3) boes not arise.”

39, Keeplng in view the decision of the

Larger Bench, in its broad principle, the argument
advanced that after the applicants had worked for more
than % vears and therefore, they are deemed to  be

abhaorbed, must fail.

40. There 1is another way of, looking at thé
same  matter.  The question of deemed absorption does
not  arise because tLhere is precious little on the
record to indicate that the consent of the parent

depar tment has been obtained.
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41, It was urged that under the Lelhi Police
4ct, Rules have been _ framed_  and, therefore, in.

accor dance with the Delhi Police (Geneiw. Conditions
of  Service) FRules, 1980, there could ©e permanent

ahsorption of the applicants in Delhl Pollice,

47, The sald argument shall oe considered
hereinafter wherein 1t 1s contended tha: the sald. .
persons have right of consideration for being absorbed
in Delhi Police. Perusal of Rule 17 of D21lhi Police
(General Conditions of Service) Rules, 1380‘\oleahly
shows that 1t does  not contemplats the deemed

absorption. Resultantly, the sald argumani must fail.

i

43, Pertaining to the sens  argument,
reference  nas been made to the decisicrn of RAMESHWAR

PRASAD V.  MANAGING DIRECTOR. U.P. . RAJKIYA NIRMAN

NIGAM LIMITED & ORS., JT 1999 (7) SC 4’ which will be

in-appropriate. We shall deal with the sald decision

hereinafter agaln but paras 14 and 15 of the decision

]

in the ca

i

e of Rameshwar_ Prasad (supra) are being

rapioduced below for the sake of facility:

14, We agree with Lhe learned
Counsel for the Respondent No., e&nd make
it clear that an emplovee wir¢ 1s  on
denutation has no right to be ehiorbed in
the service where he is worting on

deputation. However, in some cases 1t
may depend upon statutory ruls: to the
contrary. If rules piroslde for

abzorption of employees on eputation
then  such  emplovee has a rigat to  bhe
considered for absorption in accordance
with the said rules. As quotsod  abowve,
Rule 16(3) of the Recrultment Ritles of
the Nigam and Rule % of ihe U.pP.
Abszorption of Government Servants  in
Public Undertakings Rules, 1984 “rovides
for absorption of an employee who are on .
denutation. . . o
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15, In the _ _present . case,
considering the facts.. it is . dpparent
that action of respondent HNo. 1 __hot .
passing  the order Tor reoatrlation or
ahsorption gua the respondent ”  was

unjustified and arbltrary. On the basis

of Rule 16(3) of the Recrultment: Rules,«w@v SR

appellant was appointed on deputation in
May 1985. He was relieved_ from. hils
narent department on 18th November‘ 1985 -
and Joined Nigam on 19th November, 1985.
Under Rule S of the U.P. Absorption of
Government Servants in  Public
Undertakings Rules, 1984, he was required
to File an application for his absorption
in  employment of Nigam. Thereafter on
the basis of letter dated 22.12.1987
written by the G.M. (H@) and on the
hasis of the letter dated 30.12.1987
written by the G.M. (NEZ), he opted for
continuation and absorption in service of
Nigam by letter dated 31st December 1987.
The General Manager (N.E.Z.) by  letter
dated 17th September, 1988 wrote to the
GM  (HQ) that appellant’ s service record
was excellent: he was useful 1in service
and as he was about to complete 3 vyears
on deputation, appropriate order of
absorption bhe passed. Nothing was heard
from the General Manader. Further on
19-11-1990, as soon as the appellant
completed $  vyears of deputation, his
deputation allowance was stopped with
effect from that date. The appellant
continued in service without any break,
As  per Rule 4 of the U.P. Absorption of
Government Servants in Public
Undertakings Rules, 1984 which was
admittedly applicable, provides that no
government servant shall ordinarily be
perimitted to remain on deputation, for a
period exceeding 5 years. If the
appellant was not to be absorbed, he
ought to have been repatriated in the
year 1990 when he had completed 5 vyears
of service on deputation. By not doing
20. the _ appellant is seriously
preiudiced. The delay or inadvertent
inaction on the part of the Officers of
the Nigam 1in not passing appropriate
order would not affect the appellant’s
right to be absorbed.

reryszal  of  the findings as well - as the rules

applicable to the respondents before the Supreme Court

clearly  show  that there was a time limit  for
deputation prescribed. Rule 4 clearly pfévided vthat‘
"o Government servant shall ordinarily be permitted
te  remain  on deputation for a period exoeediné fivé

yearz', Thereafter, the‘subsequent rule bfoyidéd For
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orntion of such persons. In the matter hefore the
Supreme Court, the persons were continuing Lo work and
in  Tece of the rules referred to above narticularly

Sub-rule (1) 1o Rule % of the Uttar Pradezi tbsorption

of  Government Servants in Public Undertal s Rules,

1384, it was held that the concerned percan stand
abhsorbed in the service of Wigam.

g, That 1s not the position refore us.
There iz ne such rule corresponding to Ruie &4 of the

Rules applicable in  the matter before the Supreme

Court. In face of the aforesaid, the plea that
anplicants are deemned to have baern absorbed

particularly in those cases where they have worked for

5 vears or more, must fail.

Y, IF . .THE APPLICANTS HAVE RIGHT TO BE CCNSIDERED

FOR_BEING ABSORBED IN DELHI POLICE:

4%, hule % of the Delhi Police {(Aupcintment & .
Recrultment) Rules, 1980 deals with recruliment to the
Delhl  Police and Clause (R) of the sale  reads  as

under :

"{h) Notwithstanding anvyihing
contained in  these Rules, wheie the
administrator/Commissioner of Police is
of  opinion that it is necessary or
expedient in the interest of work so to
do,  he may make . appointments to  all
non-gazetted categories of both executive
and ministerial cadres of Delhi’Folice on
deputation basis by drawing suitable.
persons  from any other State(s) or Union
territory  or Central Police Organisation
or any other force, Whet e such
appolntments are made by the Commi:sioner
of  Police., the same shall be reported to
e administrator Torthwith. such
appointments on -deputation basi< svall
also  be subject to orders issued by the
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Govi, of India/Delhi Administration from
time to time governing the_deputation of
government servants.”.

it permits taking persons from Central Police
Organisations or any other force on deputation | to
Delhi FPolice. Rule 17 of Delhi Police (General
conditions of Service) Rules, 1980, which has strongly
heen relied upon, permits the Commissioner of Pollce,
to  sanction permanent absorption in Delhi Police of
upper and lower subordinates with the consent -and

concurrence of the Head of the Police force _of. . the.

State/Unlon territory, or the - Central Police

Organisation. The sald Rule reads:

"17. Permanent absorption of
upper and lower subordinates in other
police forces and vice-versa. - The
Commissioner of Police, Delhi may
sanction permanent absorption in Delhi
Police of upper and lower subordinates,
except Inspectors from other States/Union
territories and Central Police
Crganisations, with their consent and
with the concurrence of the Head of the

Folice force of the State/Union
territory, or the Central ' Police™ -~ sqmig:
Organisation concerned. Similarly the
Commissioner of Police, may sanction .

permanent  transfer of upper and lower

subordinates of Delhi Police, except.
inspectors with their consent for

parmnatent absorption in Police forces of

other States/Union territories or. Central
Folice Organisation, subiect to the

concurrance of the Head of the Police

force concerned. In the case: “of- such:
permanent transter of an  Inspector of
Delhi FPolice to any other state .or

vice-versa, the Commissioner of Police,

shtall obtain the prior sanction of the

Administrator.”

48, There was some controversy raised before

I

s

7y

15}

E,

Lo it the applicants were takén on deputation
under Rule S(h) of Delhl Police (Appointment &
Recrultment) Rules, 1980 or not. The plea of the

respondents to that effect must fall.
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47. . This is the only enabling provision which

nermits certaln persons of .. .the Central  Police

Organisation or State Police to come on deputation and

serve  in Delhl Police. We have no resitation,
therefore, in  reljecting the contentior = of _ the

respondents o that effect.

48, Learned counsel for the applicants,

however, wanted to take his plea further that this is

an appolntment to Delhi Police. He reliec upon the

decislon of the Supreme Court in the case of SI

e v.“,:;:z’g;‘jk B

ROOPLAL . AND_ ANOTHER v. LT. GOVERNOR THROUGH VCHIEF

SECRETARY.. DELHI AND OTHERS, AIR 2000 SC 594,  The

guestion bevore the Supreme Court was totally

different., Before the Supreme Court, the controversy

was as to 1if they were entitled to the bepnefit of the N

i

service in  the parent department on abso~ption in
Delhi Pollce or not. Therefore, the decision of the
Supreme Court  in the case of SI Rooplal (supra) is

distinguishable.

49, The applicants have been daputed  on
transfer. i.e., by way of deputation to servoe in Delhi
Folice, The expression "he may make anpointments”
does  not  imply  that it is an appointinent made

regitlarly in Delhil Police. Perusal of the Fule 5(h)

clearly shows that appointmentu,ié; on deputgfioh;

therefore, the expression ‘appointment” in tre context

must  mean only conferment of power to act in Delhi
Police as Constables or otherwise when theay come on

deputation.

B o

R L
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50, Once the appointment i1s on deputation, it
carries all the rights of deputationists rather than a

regular emploves,

51,  So far as the Rule 17 of Delhi Police
{General Conditions of Service) Rules, 13880 is
concerned, 1t does not confer any power or a right to
a person on deputation to he ab$orbed.M It depends  on

| i

the sanction of the Commiésioner of Police. Certain
other conditions which we have referred to above need
not be repeated. This guestion pertaining to
interpretation of Rule 17, had been a subject matter
of controversy in this Tribunal. It was held that
there is no such right in favour of the deputationists
in this regard. Those persons challenged the declsion

of  this  Tribunal in O0A 2547/92 decided on 29.8.1997
and the Delhi High Court upheld the same holding that
orders that have been passed in adminiétréﬁive
exigency cannot be Ffollowed. The Delhi High Court
reproduced  the findings of this Tribunal and} agreed
with the same in Ciwvil Writ No.5220/1997 decided on

T.2.2000 entitled CONSTABLE NAFE SINGH v. UNION oF

INDIA & OTHERS. The order reads:

RN Paragraph 7 of the
tmpugned Order is reproduced as below:

"Rule 17 of the Service
Conditions Rules does not recoagnise any
right in favour of a deputationist for
absorption. It only gives disoretionfﬁo‘,
the Commissioner of Police to -sanctiom®:-
permanent absorption of certain upper and
lower subordinates in Delhi Police from
other States/Union territories and
Central Police Organisations, with their
consent and subject to the concurrence’of
the Head of the Police force concerned..
Accardingly thea cut off date for
ahsorption canhnot be fixed on which a
deputationist becomes eligible for
absorption, but it would be a date on
whiich absorption is decided to be made.
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In the present case, this Tribunal had

carlier directed in _ common Jdudament
passed In O0.A.No.1421/91 and  <similar
other applications that if the applicant
ma e a representation, it would he
conzidered by the respondents and if the
annlicant was found to possess the

reguisite  qualifications under the Rules
on  the date of the impughed order of
repalriation, that is, on 23.1.19%1, he
Mmay he absorbed if otherwise found
eligible for absorption. Admittedly, on
23.7.1991, the applicant had crossed the
Bge of 40 vears and, therefore, if he was
ot absorbed, he has no reasonable or
valid dground to challenge the order of
his repatriation. We may also point out
a decision of the Supreme Court in State
of  Madhva Pradesh and others vs. Ashok
Oeshmukh  and another, 1988 (3) SLR 336,
which says  that in the absence of bias -
and  mala fides, an order of repatriation
made in administrative exigencies cannot

be challenged. We, therefore, find no
metrit in  this 0.A. Accordingly it

nesarves to be dismissed.’
e In agreement with the
bove Tindings of the Tribunal as it is
ttled law that a deputationist has ho
egal and vesled right to resist
atriation to his parent department,
The petitioner was repatriated as far
hack as on  August 8, 1982 and bres
continued to agltate this question before
tihee  Tribumnal as well as  bhefore .this. ..
Court., We do not find any aground to take
& contrary  view  than the view as
expressed by the Tribunal in the present
(oY The petition is, therefore, devoid
ot merit and the same is dismissed
accordingly. "

We &
r

This oprovides the answer to the arqument so much

x

theught of by the learned counsel.

92

I\\

In fact, the Supreme Court in the case of

STATE OF PUNJAB AND OTHERS v. INDER SINGH AND OTHERS,

el
"0
~d
s
(#2]

CC 377, held that a person on deputation
cannot clalm permanent absorption on deputation post.

55, Learned counsel Tor the applicants in
fact urged vehemently that once the rules provide that

&  perszon on deputation can be taken and permanently



—33 -

abzorbed. therefore, they have right to be considered
' Kl
and  once  that right is defeated and 1is not being

[

given, the Articles 14 and 16 of the Constitution are

viclated,. Our attention in this regard was drawn

towairds  the decision of the Supreme Court in the case

of C. MUNIYAPPA NAIDU v. STATE OF KARNATAKA AND

AIR 1978 SC 2377%. Therein also,: the
deputationist Senior Health Inspectors were claim;ng a
similar  right of permanent absorption and the Supreme

Court held that such & right did not exist. It wa

0]

held that there was no scope under the Cadre and
Recruitment Regulations for their absorption and it
was impermissible to do so. This shows that the cited
decision was confined to the peculiar facts that were

before the Supreme Court and is distinguishable.

54, In  the case of STATE _OF ANDHRA PRADESH

AND _ANOTHER v. SADANANDAM AND OTHERS, AIR 1989 sC

2060, the Supreme Court held:

"16, We are now only left with the
reasoning  of  the Tribunal that there is no
justification for the continuance of the old
Rule and for personnel belonging to other
zones  belng transferred on promotion to
offices in other zones. In drawing such
conclusion, the Tribunal has travelled bevond
the limite of its Jjurisdiction. We need only
point out that the mode of recruitment and
the category from which the recrulitment to a
service should he made are all matters which
are exclusively within the domain of the
executive, It is not for judicial bodies to
1t in  Judgment over the wisdom of the
executive in choosing the mode of recruitment
or  the categories from which the recruitment
shouwld  be made as they are matters of nolicy.

decizion -falling -exclusively - -within - tha -

purview of the executive. As'already stated,
the question of filling up of posts by
persons  belonging to other local categories
o zones is & matter of administrative
nece=sity and axlgency. When the Rules
provide for such_transfers,being effected and
when the transfers are not assailed on the
ground of arbitrariness or disorimihationh the
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nolicy of transfetr _adopted, by the .

Government cannot be struck down by Tribunals
or Court of Law."

Tt is obvious that Supreme Court held that if there is
a policy Tframed, it should be adhered to.  But as
would be noticed hereinafter, the policy is subject to

change and in the present case, the policy adopted has

hean not Lo absorb any of the deputationists.
Resultantly, even the cited case will have no

application Lo the.faots_pf the present case.

55. Qur attention in this regard was drawn to
the letter written from the Office of Commissioner of
Police in the year 2000 referring to the fact thét
there 1is a policy that after one vear, a person who

has served on deputation, can be considered.

56. our attention was further drawn towards
rage 6 of the counter reply in OA 1293/2004 that there

were certain guidelines in this regard.

57. on record, no such guidelines have been
produced. But the policy decision or guldelines 1in
this regard can always be adjudicated on basis of the
material placed before us. As would be noticed, the
respondents have taken a decision not to absorb any of
the deputationists. The reason given 1s that more
than 500 Constables have been recruited and,
therefore, the deputationists must be reverted back.
It ig obwvious that there is é change in fhe policy and
what has been referred to above on behalf of the
applicants will cut a little ice in the backdrop of

these Tacls.
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S8, In  that event, learned counsel far _the

annlicants drawn our  attention to Vacanecy

3
113

positiont to  demonstrate that sufficlent number of
po=ts  of Constables are still avallable. Even if the
new Constables recruited or absorbed, still there

would be sufficient vacancies.

59. This is a npolicy decision. The
aoplicants had been taken on deputation as per the
requiraement. We have already referred to.above that
the applicants have no right to be absorbed. - If the
respondents do .not “ i‘rn.tend té_éBSOl;b tﬁém Dermanently,
they cannot insist in thié regard. In this view of
the matiter, avallability of the posts will not confer

a right on the applicants,

a0, In fact, most of the present applicants
had  earlier also filled Petitlons in the Delhi High
Cour . Writ Petitions | No.9100-9226/2003 came up
hefore the Delhi High Court on 27.1.2004. Thé Delhi

High Court dismissed the Petitions holding that:

"We have heard the counsel for

the netitioners. We do not find any
force in  the submission of counsel for
the netitioner. The netitioners are
recruited personnel of CISF, ITBP and
CRPF. Their period of deputation to the
Delhi Police was for one vear. Even

though it was contended before us that
Ministry of Home ATTairs has settled the
tarms  for deputation for three vyears but
Delhi Police has taken the petitioners on
deputation for a period of one vyear,
therefore, they_ cannot claim that they
are entitled for deputation to a bperiod
of three vears., Even otherwise if
certain posts are to be filled in Delhi
Police whether for_ the purpose of. new
recruitment or in terms of the affidavit
which has _been filed in Public Interest
Litication in__ other writ petition that
itself cannot give right to the
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itioners Tor dODOlhtment to such _posts_ . . i

or For further continuation of deputdtlon .
ot noreover these opportunities of ;
employment should be given to other
per sons who are unemploved and are

seekhing employment as Constable in Delhl
Police. The petitioners who have already.
heen working with the respective,
paramilitary organisations have nho vested
riaht Tor appointment or continuation of .

their deputation if respondent _do_ not - -~w= - e
desire the same. However, Mr. Bhushan

has  contended that children of some of N

the petitioners are studying 1f the !

transfer order 1is given effect from
2.2004, it would entail hardship to the
children who are studyling 1In schools.
M. 0. 5, Norawat, DCP (Headauarter)
Delhi Police is present in the Court. He
says that they will not implement the
transfer order till 30.4.2004.7
(Emphasis added) ' &L/
This answers the arguments of the applicants. Because
as far back as January, 2004, thelr claim had been
redected, keeping 1in view the hardship., they were
granted stay to implement the transfer order till
30.4.2004, We were _informed that thereatter the
General Elections were placed. It was followed by the ' '

impugned orders. A fresh bunch of Det1t10n3~hdve been :

filed. Totality of their facts indicate thdt Lhere is

no merit therein. ’ : &/

Bl. For the reasons given above, the
aforesaid Original Applications must be helde-"to* "be

without merit. They fail and are dismissed.
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At this stage, leamed counsel for the appllcants request

that some time may be granted to challenge this order.

. We allqw
the applicants time upto 19.7%2004.

che ar The interim order passed in
individual cases would comtimue till 19.7.2004. !

Issue DASTI order.

(R.K. Upadh aya ) - ' ' ( VS A
o ggarwal
Member Chalrman
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