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Justice V. S. Aggarwal:-

The applicant -~ Shri Krishna Kant Sharma- -~ was a -
Trained Graduate Teacher (for short TGET") at Shahdara.
Me had applied for the post of Principal in Dav  Inter
College Budhana. It appears that he joined the post of
Principal at Budhana. He had requested for the retention
of his lien which was permitted upto Z1L.7.1994.
Thareatter, the lien had not been extended but the
applicant had not even joined his duty as TGET in Delhi

AFdministration. -

2. Resultantly, he was charge~sheeted under Rule 14
of Central Civil Service (Control, Classification &

Aappeal) Rules. The inquiry had been conducted ex-parte.-~
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Aafterwards an  iImpugned order. was passed dismissing him

(2)

from service. His appeal failed. He preferred a reviaw

petition which was dismissed by the Chief Secretary on

&6.3.2003.
. The applicant has appsared in person. He submits
that:
- - his lien should have been retained, and
) the disciplinary proceedings had been conducted

and in this regard no notice had been issued to

4., We, after careful consideration of the -
submissions of the matter raised before us, find that so
far as the retention of the lien is concerned,.  at his
request, it had been extended upto 31L.7.19%94.
At terwardsy  the request had been made by the applicant
but there was nothing on record to indicate that the lien
had since been retained. Mo person has a right to insist
that 1lien must be permanently retained and once the
period for which-the lien had been retained came to an -
end, the applicant should have reported back far dutw.
He did not do so. Therefore, the said contention: must

fail.

5. fAs regards the second argument that no notice had
been served on the applicant, perusal of the rescord
clearly showed that repsatedly the applicant had been
sent the noticés but he did not take part in the same.

We are aware of the decision of the Supreme Court in the
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case of Aligarh Muslim University & others v. Mansocr

ali Khan, 2000 soC (L&) 965. Therein, the Supreme Court

pressed into service the principle of "useless formality”

in issuing the notice. The aApex Court hsld:~

"24. The principle that in addition
e breach of natural justice, prejudice
must also be proved has been developed in
saeveral cases. In K.L.Tripathi v.State
Bank of India, (1984) 1 SCC 43 Sabwvasachi
Mukharji, J. {as he then was) also laid
down the principle that not mere violation
of natural justice but de facto prejudics
{other than non~issue of notice) had to be
proved. It was observed, quoting Wade’s
administrative Law (5th Edn. pp.472-751,
an follows: (SCC p.58, para 31)

- "It is not possible to lay down rigid
"rules as. to when the principless of
natural Jjustice are to apply, nor as to
their scope and extent... There must
also have besn some real prejudice to
the complainant; there is no such thing
as a merely technical infringement of
natural Jjustioce. The requirements of -
natural Justice must depend on the facts v
and circumstances of the case, the
nature of the inquiry, the rules under
which the tribunal is acting, the
. subject-matter to be dealt with, and so
' farth.”

Bince then, this Court has- consistently -
- applied the principle of prejudice in
- saveral CAsSaS. The above ruling and
various other rulings taking the same view
have been exhaustively referred to in State
Bank of PRPatiala v. S.K.Sharma, 199% S(CC
(L&S) 7T17. In that case, the principle of
"prejudice” has been further elaborates.
The same principle has been reiterated
again in Rajendra Singh V. State of
MLP.,(1998) 5 3CC 40.

25. The "useless formality" theory, it
must be noted, is an exception. Apart from
the class of cases of “admitted ar
indisputable fachts leading only to one

conclusion” referred to above, there has
been considerable debate on the application
of that theory in othar cases. The

divergent views expresssed in regard to this
theory have been elaborately considered by
b this Court in M.C.Mehta, (1999) & SCC 237
- referred to above. This Court surveved the -
wiswms expressed - in various judgements in



(4)
England by Lord Reid, Lord Wilberforce,
Lord Woolf, Lord Bingham, Megarry, J. and
Straughton, L.J.etc. In various cases and
also views expressed by leading writers
like Profs. Garher, Craig, de Smith, Wade,
D.H.Clark stc. Some of them have said that
oirders passed in violation must always pe
: guashed for otherwise the court will be
; prejudging the issue. Some othars have
said that there is no such absolute rule
and prejudice must be shown. Yet, some
athers have applied via media rules. We do
nat  think it necessary in this case to go
. deeper into these issues. In the ultimate
analysis, it may depend on the facts of a
: particular case."”

However, a word of caution was further added:-
"34. We may add a word of caution.
Care must be taken, wheraver the court is
justifving - a denial of natural Justice,
that its decision is not described as a .
. "preconceived wview" or one in substitution
af the wview of the authority who would have
considered the explanation. That is why we
have taken pains to examine in depth
whether the case fits into the exception.”
G In the present case, though we are of the opinion
that notice had been served to the applicant as 1is
indicated from the order referred to above, but even in -
‘ - e " - [}
the facts the principle of "useless formality” when the
applicant did not intend teo Join back as TGT- and -

continued serving as Principal for years after 1994 would

came into play.

7. Resultanfly,- the petition must fail and is

dismissed in limine.
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