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Heard the lesarned counsel for tne parties and

considered the pleadings.

»  gome of the relevant facts, which are not in dispute,

for the purpose of proper adjudication of this case are

[T
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that the applicant, who was working as LDC in the offic

" of  lst respondent firom Movember, 1994, had earlier Tiled

a0 Y76/ 2001 challenging her cvermination w.e.f. 16.4.2001
and sesking regularisation Woe. . date of initial
h

appointmant. This Of was disposed of by the Tribunal
vide its order dated 16.1.2002 with the following

obearvations:

2 In the savent the applicant app!
participating in thee selection for direct
recruitment  to the post of LDC to be hel y

she should route the samé through ths office 1N
which she is working, who in tuirn will forward the
application  to the 83C for consideration, fTor
relaxation to the axtent that applicant has W

as LDC in respondants nrganisation. CIf applicant

-



gqualifies in the aforesaild selection, she may La

considerad for regular appointment as LDC, in
sccordance with rules and insgtructions on the
subject.

H. Meanwhile applicant who is working on ad  hoo

masie as  LDC with respondents since 19%4 {even If
rhe same be with breaks) should not be replaced oy
another ad hoc employes and should be replaced only
by a regular smployes. '

L This order is being passed in the particular
facte and circumstances of this case and shall not
be treated as precedent.”

5]

The applicant, along with thres others similarly
olaced, were allowed to take the examination conductsd by
SéC Lut none of them could gqualify in the written
examination. Thereafter applicant filed CWP CG2R /2003
Lefore +the Delhi High Court for regularisation of her

rvices. This petition alongwith CWP A4346,/2002 Tilad by

&€

[

other three persons were dismissed by the High Court
thirough a common  ordsr  on  6.11.2003. In pursuancs
thereof, services of all the Tour persons including the
preasent applicant were terminated w.e.f. ¥.12.2003.
tggrieved by this, applicant ie before this Tribunal,

g-engage her

4]
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weeking a direction to the respondents to

&

on ad hoc basis as LDC till the post is filled by &

regular employee seslected by S3C.

4. Counsel for the applicant has insisted that the
respondent-department has etill wacancies in the grads of
LDC and  the appliéant may be allowed to continue till
regularly  selecte incumbent for the post takég over.
pocording  him, respondents have &ppﬁinted another persan
an ad  hoc basis in place of the applicant. citing the
decision of the Supreme court in the case of State of
Haryana Ys. Piara singh & Ors. 1992(3) AISLI 34, he has

s i o Ly, o
contended that an ad hoc emplovee cannot be u&El&de by

another ad hoc employee.
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5. On  the other hand, counsel for the raspondents has
taken preliminary objection that this 08 i hit by the
pﬁincipla of constructive recjudicata bescause- the
applicant had not raised the izsue of her right to
continue until regularly sslected candidate is posted in
her place while pursuing her case for regularisation

pefore the Hon’ble High Court who have since dismissed

her WP, He has denied that any ad hoc appointment has
peen made  In place of the applicant. He has contended

that when the applicant has failed in the examination

conducted by  88C, the question of taking her back

ond

N

grvice does not arise, particularly when the respondent-

]

department doss not regquire the services of LDCs ~any
moire. Drawing my attention to the observation made oy
the Supreme Court in Piara Singh’s (supra) case, on which

reliance is being claimed by the applicant, which is

iy

tracted baelow:
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"Secondly, an adhoc or temporary emplovee should not
be  replaced by another adhoc or temporary emploves;
he must be replaced only a regularly selscted
ginployes. Thie 1= negessary to avold arbitrary

ackion on the part of the appointing authority

counsel for the respoondesnts contends that the degisimn

in Piara Singh’s case has no application to the present -

case inasmuch as no ad hoc appointment has baen mads in
place of the applicant and as such no arbitirary action
has been taken by the respondents. He further contends
that the CP filed by the applicant has also besen disposzed
of wvide order dated 16.3.2004 as no contempt whatsocever
was made out. Ths counsel has also drawn my -attention to
the DoPT  O0M dated 16.5.2001 on  the sbject of

- - - o“‘. o~ . 9
*Optimisation of direct recruitment to civil posts and

[
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submitted that in terms of thisz OM, s=since fre

fow

.
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" recruitment i limited +o 1% of total civilian staff

[

strength, respondent- department iz not making any direct

recruitment in the grade of LDC.

6. The counsel concluded his argument by stating# that
+he Tribunal cannot issue any direction for filling up of
the wvacancies as optimisation of staff strength had been
izsued by the government as a measurg of policy to cut
off the flag in the bureaucracy. In support of his
contention he has cited the judgement of the Supreme
Court in the case of UOI & Ors. Vs. Majii Jangammay&a

AIR 1977 8C 757.

7. I have considered the contentions raised by the
learned counsel for both the parties. The counsel faor
the applicant has based his stake on the ground that the
applicant hawving served for more than nine years on a3
hoo basis has a right to be continued until replaced by a
regdlarly selected employves. He has relied primarily on

udgement in Piara Singh’s case. J4&  has further

Ju——

the
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strongly relied on para 3 of the Jjudgement dated
16.1.2002 extracted above and has contended that since
the Tribunal has categorically directed that the
applicant should not be replaced by anocther ad hoc

employee and should be replaced only by a regular

Joud
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employee, her right to continue on ad hoc basis wi not
be extinguished until she is replaced by another regular

amployes.
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2. I am afraid, applicant’s counsel has misread the order

of the Tribunal. The word "meanwhile” in the Judgement

4

ctracted above pertains only upto the time the applicant

NS
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was +to take her chance alongwith other candidates in the

[
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S8C  examination and not for an indefinite period. Th
aspect, I find, hgs already been dealt with by this
Tribunal while disposing of the CP filed by.her.» Thus,

this will not give support to her claim. In so far as
reliance on the judgement of Piara Singh is concerned, as
has been argued by the respondents’ counsel, the apsx
court had made certain observations on the subject and it
cannot be said that it laid down any law on the subject.
In  the case in hand, applicant having failed to qualify
in the test held by 88C, she cannot claim for
reappointment or continuation solely on the length of her
prior engagement on ad hoc basis. aApplicant®s counsel
has nof ceen able to make me believe that an employvee
wWwith 9 years of experience who failed to. qualify the
examiﬁation held by 88C will have any right to continue
in service even it may be on ad basis when there has been

des, on  the

bl

no  replacsment by a regular emploves. BRBes
basis of the policy decision of the Government with

regard  to optimisation of staff strength résulting in no
further direct recruitment, Tribunal cannot be made a
platform to obtain a wrong direction in the matter of
continuing in service.

@ Under the circumstances, I Tind no merit in this 0On

e

and the same is accordingly dismissed.

(8.K MNaik)

Member{®)
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