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O R D E RfOral)

By Mr. Justice V.S.Aggarwal:

The applicant is a Head Constable. By virtue of the present

application, he seeks to assail the orders passed by the

disciplinary as well as the appdlate authority. The disciplinary

authority had imposed a penalty:

"In view of the facts and circumstances of the case and also

taking into consideration the evidence adduced during
enquiry and records placed on the file, I am of the view that
the ends of justice would be met by imposing one of the
major penalties. Accordingly, I impose the pimishment of
permanent forfeiture of three years of approved service of
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each of the delinquents entailing reduction in their pay
proportionately. The order will be effective from the date of
its issue. They are hereby reanstated from suspension with
immediate dBfect and their suspension period w.e.f.
23.7.1992 to the date of reinstatement is hereby treated as
not spent on duty for all intents and purposes. Th^ wiU
not draw ansrthing more except that they had drawn in the
form of subsistence allowance."

The applicant preferred an appeal which has also been dismissed.

2.We are not ddvtag into the merits of the matter. This is for

the reason that applicant's learned counsd contended that note of

disagreement recorded was not a tentative note but a final findii^

arrived at and, therefore, further proceedings necessarily should be

quashed.

3. Some other facts can also be mentioned to precipitate the

said controwsrsy.

4. When the matter went to the inquiry officer, he had given

certain findings. A note of disagreement was recorded by tiie

Additional Commissioner of Police which reads:

"I have also gone through the defence
evidence recorded by the E.O. and discussion
on evidence. I agree that the first part of the
charge that Inspr. Satbir Sin^ met Sajjan AHin
Shahdara Coiirt on 8.7.92, is not proved.
Similarly the visit of the defaulters to the house
of the complainant on 12.7.92 is also not
proved. During the D.E. this time, all PWs have
not d^osed against defaulters. PW Ladden
Khan refused to have paid Rs.6,000/- to Sajjan
Ali as consideration of sale of motor cycle which
is alleged to have been given to defaulter Mspr.
Satbir Sin^. DW Shri D.S.Sandhu, ACP
confirmed the permission granted by
DCP/Narcotics to Inspr. Satbir Singh to develop
information about Maqsood Ali in Mauj Pur
area. R.C. No.47/92 registered against the
defaulters has also been closed and order on

closure is awaited from the court.
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However, after appreciating the ewidetice
of prosecution and defence and the discussion
on evidence by Enquiry 0£Scer, I disagree
partially on the following points:-

1. The statement of Sajjan Ali, who
has sdnce died, was brought on
record as per the riiles. It may suffer
some infirmity on the ^ound that
the copy of the statement made by
Sajjan Ali to CBI on 22.7.92 was not
provided to the defaulters before his
examination as PW in the earlier

D.E. However, both the defaulters
Inspr. Satbir Singh and HC Surender
Singh, availed opportunity and
cross-examined him and that the

statement was recorded in the
presence of both the defaidters by
the then DCP/ D.E. Cell.

2. DW-4 Shri D.S. Sorari (retired
DSP) CBI, who investigated CBI R.C.
No.47/92 against Inspr. Satbir Sin^
and HC Surender Sin^ during D.E.,
has approved the r^ort u/ s 173 Cr.
P.C. (closure report), which bears his
signatures. This r^ort gives the
details of the incident as it happened
on 23.7.1992, which cannot be
overlooked.

3. Inspr. Satbir Sin^ and HC
Surender Singh reached Mauj Pur
Chowk on 23.7.92, where
complainant Saj[jan AU did try to give
the alleged demanded money, which
led to raid by CBI thou^ cash was
not recovered &om either of the

defaulters but as lying on the floor of
the restaurant."

5. On the strength of the same, it is being contended that it

was not a tentative note of disagreement and, therefore, prejudice

is caused to the applicant.

6. Strong reliance was placed on the decision of the Supreme

Court in the case of YOGINATH D. BAG-DE v. STATE OF



MAHARASHTRA AND AMI.. JT 1999 (6) SC 62. The Supreme

Court in. unambiguous terms h^d tha.t when there is a note of

disagreement, it should rdate only with the findings of the Inquiry

Officer. The findings of the Supreme Court in this regard are:

"....The Disciplinary Authority, at the
same time, has to communicate to the
ddinquent of&cer the 'TENTATIVE" reasons for
disagreeing with the findings of the Inquiring
Authority so that the delinquent officer may
farther indicate that the reasons on the basis of
which the Disciplinary Authoriiy proposes to
disagree with tlie findings recorded by the
Inquiring Authority are not germane and the
finding of ''uot guilty^ already recorded by the
Inquiring Authority was not liable to be
interfered with".

7. However, respondents' learned counsdl contended that

herein a notice to show cause had been given which was answered

and thereafter the findings had been recorded which cannot be

taken to be a note of disagreement which is not tentative. He

relied upon the decision of this Tribunal in OA. 3473/ 2001 in the

matter of Yogesh Gulati Vs. Qovt. of NOT of Delhi and Ors.,

decided on 15.1.2003. Perusal of the cited decision clearly shows

that in the peculiar facts of that case, this Tribunal concluded that

it was a tentative note of disagreement. The findings of this

Tribunal were:

"31. In the result we find that the
disciplinary autliority on tlie basis of the EO
report has tentath/ely recorded his reasons and
had given a reasonable opportunity to applicants
to represent and thereafter on receipt of their
replies a final decision was taken. What has
been laid down by the Apex Court in Yocd Nath
D. Bagde v. State of Maharashtra. JT 1999 (7)
SC 62 has been followed in the cases before us



by recording tentative reasons. Nowhere in the
disagreement Note a final conclusion has been
drawn proving the charge against applicants. As
such the decision quoted of the High Court of
Delhi in Pramod Kumar's case (supra) would be
distinguishable and have no application to the
present cases as therein the disciplinary
authority while giving show cause notice instead
of recording tentative reasons concluded the
charge showing pre-determination, whereas in
the cases in hand a tentative conclusion is

drawn. What has been mandated by the Apex
Court is not exactly the word mentioning
tentative but if from the perusal of the show
cause notice it is found that the disciplinary
authority has not made up its mind to pre-judge
the issue and while disagreeing recorded
reasons and indicated to take a final action on
receipt of tlie reply the same would be tentative
conclusion on reasons recorded. As such, we do
not find any infirmity in the show cause notice
issued disagreeing with the findings".

8. As one Ranees throu^ the decision in the case ofYogesh

Gulati (supra), it is obvious that in the facts it was hdd that there

ivas a sufficient compliance and it was a tentative note of

disagreement.

9. Therefore, the findings of this Tribunal in the case of

Yogesh Gulati (supra) would be confined to the peculiar facts of

that case.

10. In fact, the case of Yoginath D. Bagade had been

considered by a Division Bench of the Ddttii Hi^ Court in the

decision rendereii in the matter of Comtnissioner of Police Vs.

Constable Pramod Kumar and Anr. (Civil Writ Petition Nos.

2665/2002 and 4593/2001), decided on 12.9.2002. Therein, the

note of disagreement was to the following effect:

"I have carefully considered the evidence
on record and the findings submitted by the



-c- ^

Enquiry Officer. I do not agree with the
conclusion of the E.O. that the charge does not
stand proved against defaulters Ihspr. Dal
Chand No. D/1865, Consts. Jag Parvesh No.
1573 / E and Parmod No. 1394 / E. From the
evidence on record, the sequence of events,
which took place rdated to the charge is quite
clear. The testimony of PW-3, DW-2, DW-3 and
DW-5, all electrical Contractors, clearly indicates
that the electrical engineers were operating as a
matter of routine outside the DESU Office,
Karkardooma. This activity continued
unchecked by the local police. It is evident from
the statement of PW-3, which has not been
disputed, that in Dec. 1995, a scheme was
launched by DESU, which permitted additional
load, which resulted in increased activity at and
outside DESU office. This again does not seem
to have resulted in any police action. If what
the electrical en^eers were doing was illegal or
if the manner in which they were doing their
duties was ill^al, then appropriate action
should have been t^en as prescribed under the
law. More so, since Inspr. Dal Chand has
alleged at point -5 / K of his written defence
statement that PW-3 was in a habit of making
complaints against DESU/Police Officers when
"his illegal activities are checked". If, indeed, the
activities of PW-3 were illegal, then, what
prevented the police from taking appropriate
legal action against him? Since no action was
taken against PW-3 and the other electrical
engineers operating outside DESU office, it is
evident that they were nothing illegal about their
activities.

He further concluded:

'The totality of the facts and circumstances of
the case and evidence on record lends credence
to the all^ations made. This aspect of the
charge, therefore, also stand proved against the
Inspr.".

11. The Ddhi Higb Court h^d that it was not a tentative note

ofdisagreement and the order passed by this Tribunal was upheld.

12. As one glances throu^ the present note of

disagreement, it is also obvious that the disciplinary authority
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recorded that he disagreed partially with the findings recorded by

the inquiry oMcer. It is not a tentative note of disagreement and,

therefore, the decisions in the case of Pfatnod Kutnsir and Anf.

(supra) and Yoginath D. Bagde (supra) of the Ddhi High Court

and Supreme Court respecth/dy come to the rescue of the

applicant.

13. Almost sitnilar controversy had arisen in the case of

TERKA RAM v. THE LT. GOVERHOR. DELHI AND OR8..

(OA.No.2649/2001), decided on 1.5.2003 and again in the case of

MAHMQOD HA88AH AND ASR. v. GOVT, OP HCT OF DELHI

ASP OR8.. (O.A.No.2373/2003), decided on 1.9.2004. A similar

view was e}q)ressed. We find no reason to take a diEfer^t viewr.

14. On this short ground, therefore, we quash the impugned

order and direct that, if deemed appropriate, a firesh note of

disagreement may be recorded and thereafter, the disciplinary

proceedings may continue.

15. However, it goes without saying that already 12 years

have elapsed, there is an inordinate d^y in these proceedings and

there has been r^eated litigation. Therefore, if the authorities

intend to initiate the disciplinary proceedings, it should be

completed within three months of the receipt of the certified copy

of the present order, subject to the applicant's cooperation in the

—e

(S-ATsfnglif^ (V.S.Aggarwal)
Member (A) Chairman

/dkm/

same.


