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CENTRAL ADMINISTRATIVE TRIBUNAL _ %)
PRINCIPAL BENCH - C’a
OA 114/2005
With

OA 2453/2005 .-
OA 115/2005 |
OA 1813/2004

New Delhi, this the \"day of August 2006

HON’BLE MR. V.K. MAJOTRA, VICE-CHAIRMAN (A)
HON’BLE MR. MUKESH KUMAR GUPTA, MEMBER (J)

OA NO.114/2005

Shri T.R. Prabhakar,
S/o Late Shri Aroor Chand,

-Rio 323-R, Model Town,

Panipat, Haryana APPLICANT
(By Advocate: Shri S.K. Gupta) _
' VERSUS
1. Union of India,

Through Secretary,

Ministry of Finance,

Department of Revenue,
‘North Block, New Delhi

2. - Commissioner,
Central Excise, Delhi-,
C.R. Building, I.P. Estate,
New Delhi — 110 002

3. Shri R.K. Sood,
Assistant Commissioner,
Central Excise Division,
210, Urban Estate- |, : -
Hissar (Haryana) RESPONDENTS

(By Advocate : Shri R.N. Singh)
O.A. 2453/2005

Shri Sanjeev Kumar,

S/o Shri Hari Chand

R/o AG-1/65-B, Vikas Puri,

New Delhi — 110 018

Presently working as Inspector,
Custom Preventive Commissionerate,
New Customs House, New Delhi
Aged about 36 years.

. Group “C” post APPLICANT

. Tre,

\

. (By Advocate ; Shri S.K. Gupta)

VERSUS

1. Union of India, - o ‘ o
Through Secretary,
. Ministry of Finance,
Department of Revenue,



North Block, New Delhi

Commissioner,

Central Excise, Delhi-l,
C.R. Building, |.P. Estate,
New Delhi — 110 002

3. - Additional Commissioner (P&V),
Office of Commissioner,
Central Excise Delhi-l,
C.R. Building, |.P. Estate,
New Delhi — 110 002

4, Narender Singh,
Assistant Commissioner (Preventlve),
Office of Joint Commissioner of Customs
|.G.1. Airport, , ‘
New Delhi . RESPONDENTS

(By Advocate : Shri R.\V. Sinha) AP
_ | g
0.A 1 15/2005:

Shri B.S. Panwar,

S/o Shri Hari Singh,

R/o Village & P.O. Shamri, ' _—
District Sonepat (Haryana) APPLICA_NT :

(By Advocate : Shri S.K. Gupta)
VERUS

1. Union of India,
Through Secretary,
Ministry of Finance,
Department of Revenue,
North Block, New Delhi .

‘w

2. Additional Commissioner (P&V),
Central Excise, Delhi-l,
C.R. Building, 1.P. Estate,
New Delhi — 110 002

3. Shri R.K. Sood,
Assistant Commissioner,
Central Excise Division,
210, Urban Estate- li, ' - :
Hissar (Haryana) : RESPONDENTS |

(By Advocate : Shri R.N. Singh)

O.A. No.1813/2004

ant & \\ Shri KK. Loona,

S 77 %38lo ShriC.R. Loona,
SRS e R/o GH-13/1038, Paschim Vihar, . :
& /[\lew Delhi : .. APPLICANT

| / (By Advocate : Shri S.K. Gupta)

VERSUS

4. Union of India,
S Through Secretary,
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Ministry of Finance, | L O} .
Department of Revenue, D
North Block, New Delhi - - '

2. Commissioner,
- . Central Excise, Delhi-l,
C.R. Building, 1.P. Estate,
New Delhi - 110 002

3. The Additional Commissioner (P&B),
Office of Commissioner of central Excise,
Delhi-l,

C.R. Building, |.P. Estate,
New Delhi

4. . Shri Rajesh verma,
Inquiry Officer, -
Assistant Commissioner,
Custom (Preventive),

New Custom House, '
New Delhi : RESPONDENTS

(By Advocate : Shri RN. Singh)
| ORDER
By Mr. Mukesh Kumar Gupta, Member (J):-
Basic issue raised in these four applications is whether depaﬂmeﬁta!
proceedings can be initiated simultanebusly when criminal case is pehding

before a competent court of law.

2. Since issue raised in these applications is grounded on same factsf‘,-and .

:incident, present common order will d‘.is'pos'e of the same. For sake’ of

convenience, facts narrated in OA 114/2005, taken as leading case, wi" be

delineated hereinafter.

3. Factual matrix is that applicant, Sh. T.R. Prabhakar, Superintendent was
piaced under suspension vide order dated 26.7.2002 as disciplinarj} proceedihgs
were contemplated agamst him. Later, said order was modified Vlde addendum

dated 26.9.2002 stating that he was ptaced under suspensmn in respect of a

"~ criminal offence under mvestlgatlon A case was registered by CBI VIde RC

; No 30(A)12002/Chg dated 22 7.2002 aHegmg that Shri Naresh Goyal Slo Sh
;;-;? G C. Goyal resndent of Pampat had applied on 17.7.2002 for cenvat certifi cate in-

; the office of Central Excise, Panipat. In this regard he met Sh. T.R. Prabhakar,

Supdt., Range-l, Central Excise, Panipat and Sh. B.S. Panwar on 19.7.2002.
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Both the accused demanded a sum of Rs.5000/- from the 'cbmplaina_nt -‘fb_‘r-
-issuance of said certificate. Complainant made written complaint on 21.7.2002
and a case wés régistered based on said ébmpjaing. Applicant was .arre"stéc‘i‘ bh
22.7.2002 and remained under judicial custody upto _04.9.;2002. He was bailed
out 6nly in September, 2002.  C|Bl_ filed challan along with list of docqments in
witness before Le,érned Court of Special Judge, Am@q!g, §y§p§nsion was
revoked on 12.8.2003, and he résumed duties. Thereaf[te,_r{re;spondénts issued
memorandum under Rule 14 of CCS(CCA) Rules on ,09.2,2004, anggining same
allegations as of criminal case. As per list of withesses & QQc_qunﬁs all eleven
witnesses were and all twelve documents respectively rélie_d ubon’ |n
departmental proceedings were same as listed in said cﬁ?ninal ggsé. In thefé"é"
circumstanées, he submitted representation dated 27.2.2004 dénying said
allegations. Théreafter respondent no.2 appointed fe,spond_ent no.3 as enquiring
office, who fixed date of hearing on 18.11.2004. He supinitted representation
dated 18.11.2004 and requested to stay depértmental proceedings till pendency
of criminal case. Aé per order sheet dated 18.11.2004, no pa,rticylar date of
hearing was fixed. But Iater,- enquiry officer fixed next date of"' hearihgv as'
11.1.2005 vide communication dated 04.1.2005. It also rejected his fequest »to-
stay the said departmental proceedings stating that criminal trial as Wellt, a?
disciplinary proceedings are on different footings -as one relatgs_z_:tplcri.m,i%iél‘- :
aspect and other relates to misconduct. Furthermore, there isné’j -dange‘lf’ cf
double jeopérdy. it was further disclosed that said proceediné;_s were in
consonance with Central Vigilance Commission’s instructions dated ::01 .12.1999..
Aforesaid communication dated 04.1.2005 &s well as CVC's instmétigns dated
01 .12.1999 have been impugned in present proceedings. Further praYer is m_ade

to direct respondents to keep departmental in_duir_y in abeyance till pendency of ’

R
)

=\ criminal trial vide RC No.30(A)/2002-Chd. dated 22.7.2002.

Shri S.K. Gupta, leamned counsel for applicants in these applications
Telmd Eo vehemently contended that when they are already facing criminal trial on same
facts and incident based on same allegation, wherein all witnesses &:dqcumeht's-‘

are common and criminal trial is at an advance stage, initiation of departmental
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/ proceedings had not been justified. In fairness, his request for stay or keepir@}

such disciplinary proceedings in abeyance should hot have been rejected; that

there has been total non-application of_rﬁind on the part of authcrjtiee tn_placi_ng

reliance on CVC's instructions dated 01.12.1999 as it ignored the law laid down
-on said subject. Vide para-4(iii) of said circular, vit is brought that once

photocopies of documents are received, the d|50|p||nary authonty should lmtlate

action to launch departmental mquury There will be no danger of doub|e‘
jeopardy because the prosecution which will be launched by the CBI or the

Police based on the trap documents would relate to the criminal aspect of the

case and the disciplinary proceedings will relate to the misconduct under the

Conduct, Diecipline and Appeal Rules. It would be expedient to notice para 4 of

)

said circular, which read thué:-

4. In order to ensure that effective punishment is quickly meted
out to the corrupt, the following instructions are issued under the
powers vested in the CVC .in para 3(v) of DOPT Resolution
No.371/20/99 AVD Il dated April 4, 1999.

(0 In every organization those who are corrupt are well
known. The Disciplinary Authorities and the CVOs as
well as those who are hurt by such corrupt persons
can arrange for traps against such public servants.
The local Police or CBI can be contacted for
arranging the traps. -

(i) The CBl and the Police will complete the
documentation after the traps within a period of two
months. They will make available legible authorized

A photocopies of all the documents to the disciplinary
authority within two months from the date of trap for
action at their end. .

_ (i)  Once the photocopies of the documents are received,

~ the disciplinary authority should initiate action to

launch departmental inquiry. There will be no danger

of double jeopardy because the prosecution which will

be launched by the CBI or the Police based on the

trap documents would relate to the criminal aspect of

, the case and the disciplinary proceedings will relate to

the misconduct under the conduct, DISCIp/Ine and
‘Appeal Rules.

(iv)  Retired, honest people may be appointed as special
inquiry officers so that within a period of two months,
the mqu:ry against the corrupt public servants

_ involved in traps can be completed.
(vv On completion of the departmental process,
: appropriate punishment must be awarded to the
trapped charged officer or public servant, if the charge
is held as proved.

(vii If and when the court judgement comes in the
prosecution case, action to Implement the court
decision may be taken appropriately.”
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- Strong reli_ance was placed on Delhi Cloth & General Mills Ltd. Vs. Kushal
Bhan [1960 (3) SCR 227] to contend that if the issue raised before eriminai court
is of a grave nature invelving questiens of fact or law, which are not eimple‘, it |
would be advisable for the employer to await the decision of the criminal t_rial
court,- so that the defence of the employee in the criminal case may not be
prejudiced. jReliance was aleo placed on Tata Oil Mills Co. Ltd. Vs. its Workmen
[1964 (7) SCR 555] wherein the earlier judgment of Kushel Bhan (supra) had
been followed and reiterated. The question of initiating disciplinary proceedings
during pendency of criminal case on same facts also cropped up in Jang
Bahadur Singh vs. Baij Nath Tiwari [1969 -( 1) SCR 134] wherein a contentiori was
raised that initiation such departmental proceedings amounted to eentempt 67
. Court. Said contentiori had been'rejected by Hon’ble Supreme Qodri,_ ’_s_tating that
penraency of criminal proceedlngs does not bar the taking up of dlsmpllnary
action. The power of taking such action is vested in d|SC|pI|nary authorlty
Relihace was also placed on Kusheshwar Dubey vs. M/s. Bharat Co_kmg Coal
Ltd. [(1988) 4 SCC 31 Qi particularly paras-7 & 8, wherein it has beeh observed-
that while there could be no legal bar for simuitaneous proceedings being taken,
yet, there may be cases where it would be appropriate to defer disciplinary.
proceedings awaiting disposal of the criminal case. In the latter class of cases, i\¥
would be open to the delinquent employee to seek such an o_rder of stay or
injunction from the court. Whether in the facts and circumstances of particiilar
case there should or should not be euch simiiltaneity of the prqceedinge WOuid
then receive judicial consideration. It was 'observed therei_n that ii IS neither
poSsible nor advisable to evolve a hard and fast strait-jacket formula valid for'ell
cases and of general applicatlon W|thout regard to the particularities of the
individual situation. Hon'ble Court further observed therein wﬂétant case, the

. criminal action and the disciplinary proceedings were grounded upon the same

-



enquiry and trial of a criminal case unless the.charge in the criminal case is of a

grave nature involving complicated questions of fact and law. Next reliance was

placed on State of Rajasthan vs. B.K. Meena [(1996) 6 SCC. 417] wherein it was

held that staying of disciplinary proceedings is a-‘matter which has to be

determined in each case having regard to the facts and circumstances of a given

case. Only ground suggested constituting a valid ground for staying the

disciplinary proceedings is that ‘the defence of the employee in the criminal case

may not be prejudiced.’ Reliance was also placed on Capt. M. Paul Anthony vs.

Bharat Gold Mines Ltd. & Anr. [1999 (2) SLR 338: 1999 (3) SCC 679] particularly

< to para-22. Reliance was also placed on State Bank of India vs. R.B. Sharma

[2604 (7) SCC 27] and Kendriya Vidyalaya Sangathan vs. T. Srinivas [2004 (7)

| SCC 442]. Learned counsel vehemently contended that Sh. T.R. Prabhakar and
- 8h. B.S. Panwar are facing common trial before criminal court ana a comrhonﬁ

departmental enquiry has been initiated against him. As far as OA No.1813/2004
is concerned, the next date of hearing before crfminak court is 11.10.2006 as

witness who was to be cross-examined has not been produced by the

prosecution on last date of hearing i.e. 08.8.2006. As far as OA No.114/2005 is

concerned, last witness to be examined in criminal court is slated for hearing on

19.8.2006. As far as OA No.2453/2006 is concerned learned counsel was not

able to point out the stage of criminal trial. In alternative, it waé suggested that

departmentél enquiry be stayed for say about four months and if criminal trial is

not concluded in the aforeéaid period, respondents may be allﬁwed'to proceed

with such proceedings.

5. Respondents contested the claim laid by filing detailed reply and raised
preliminary objections namely that OA is premature; and is an abuse of process

of law: that applicant’s case was examined in the light of law laid doWn in Capt.

M. Paul Anthony (supra) and it was found that neither the chargeé were serious
f SR i':f\vnor complicated questions of law and fact were involved; that the impugned order
' 'dated 04.1.2005 was issued based on law laid by Hon’ble Supreme Court and in

consonance with CVC'’s instructions dated 01.12.1989. Applicanf’s prayer to

quash said CVC's instructions and circular is baseless and untenable. It only
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embhasized the prompt action against the corrupt public s'e.ryant; Moreover,
CVC has not been impleadeq as a pérty, cbnteqded Sh. R.N. Siqgh, learned
counsel for res"pondents’, It was pointed -out _t"hat_- the criminal proceedings weére
initiated in the year 2003, and are still _pending. Even all the witne,séés have not
been examined so far. There is no allegation made by the applicant that the said
criminal is being delayed at the behest of State. Appiicgnt gpptgéched this
Tribunal and obtained stay of departmental proceedings vide order datéd__
18.1 .2005, which interim order remains in forqe. Tﬁeref,ore, it was suggested that
it IS the applicant, who has gained out of such delay and not respondents.
Applicant h»as filed- to prove thét the charges are grave and it involves
' complic;ated question of law and fact. On the other haﬁd, cha_rgé_s Ievéilé?
against applicant'a.re>serious in nature as he demanded,and accépted illegal
gratification. Strong reliance was- placed c;,n Capt. M. Paul Anthpny judgment
(supra) particularly para-22 to suggest that since crimiﬁa_J trial has been unduly
delayed, department is justified to take recourse to such proceedings. -Reliance ,
was also placed on 96 (2002) DLT 369 [Brahma Prakash Kalra vs. .Natibna/
Thermal-Power Corporation & Ors.] wherein Learned Single Judge of Hon’ble

Delhi High Court, in similar facts and situation dismissed the challenge made to

ey

the initiation of departmental procéedings. Shri R.V. Sinha, learned cdunsel for'
0 | o . o
respondents in OA 244£3/2005 adopted arguments and contentions raised by

resppndénts in other OAs.

6. Sh. S.K. Gupta, learned counsel, in rejoinder, contended thaf non-
impleadment of CVC is not fatal. Si'milarly, High Court judgrh_en_t relied upon is
not applicable in facts & pircumstances of present case, There is no finding
recqrd_ed by disciplinary authority while rejecting applicant’s repres_éntation"l}
request vide communication dated 04.1.2005 that the issue ra..ised -didv not 'invoIvAe
complicated question of facts and law. ‘Therefore, at this stage, regpondents

-\, xcannot be allowed to improve their stand, contended learned counsel.

B 7. We have heard leamed counsel for parties at length and perused

pleadings carefully.



8. Before proceeding further we may note that in Capt. M. Paul Anthdny

beginning from Kushal Bhan, and vide para-22 concluded the principleé
deducible from said judgments. The relevant excerpts of said para-22 read

thus:-

“99  The conclusions which are deducible from various decisions
of this Court referred to above are: :

(i) Departmental proceedings and proceedings in a.
criminal case can proceed simultaneously as there is
no bar in their being conducted simultaneously,
though separately.

(i) If the departmental proceedings and the criminal case
are based on identical and similar set of facts and the

! - charge in the criminal case against the delinquent

< employee is _of a grave nature which __involves
complicated guestions of law and fact, it would be
desirable to stay the departmental proceedings till the
conclusion of the criminal case.

(i) ~ Whether the nature of a charge in a criminal case is
grave and whether complicated questions of fact and
law are involved in that case, will depend upon the
nature of offence, the nature of the case launched
against the employee on the basis of evidence and
material collected against him during investigation or
as reflected in the charge-sheet. B

(iv)  The factors mentioned at (i} and (iii) above cannot be
considered _in _isolation to stay the departmental
proceedings but due regard has fo be given to the fact
that the departmental proceedings cannot_be unduly

: ; delayed. |

’ (v)  If the criminal case does not proceed or its disposal is
being unduly delayed, the departmental proceedings,
even if they were stayed on account of the pendency
of the criminal case, can be resumed and proceeded
with so as to conclude them at an early date, so that if
the employee is found not guilty his honour-may be
vindicated and in case he Is found guilty,
administration may get rid of him at the earliest.”
(emphasis supplied). '

As far as challenge to circular dated 01.12.1999 is concérned, we may
note that apart from contending that said circular is void and illegal besides
contrary to law laid down bn said subject, no material has been placed on record

or brought to our notice to render the said circular illegal. We have carefully

erused the said circular and find that the basic object behind it is that in order to
urb the corruption cases and to ensure .that corrupt public servants “are
&jbur'w-ished, certain steps are required to be taken and the said circular is a step in

T the said direction. There is a need to the issue of tackling corruption to create a

i .
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(supra), Hon’ble Supreme Court surveyed and analysed all its earlier judgmehts
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' - / healthy atmosphere that corruption will not be tolerated. Effective and bro'_mpt‘

punishment of the corrupt is a sin quo non to change the present atmospheré‘of‘
cynical apathy in the organizations. The said circular in our consiqéféd vuew is
neither contrary to the law of the land nor it is void and illegal as contendeq. It
only lays down certain instructions and guidelines to take effective steps to rﬁeet
out the corrupt practices in every organization. The challenge made to the éaid

circular cannot be countenance.

9. , On bestowing our careful consideration to all aspect of the case
particularly when the facts as noticed hereinabove, are not in dispute ihat
applicant i_n OA 114/2005 w%'s"arre-sted‘by’CBl on 22.7.%002 _and"proceéd%ﬁ
under provisign.s_of‘-,Rule 14 6f CCS (C_C“A:)‘Rules. Furthermore it is not in disbu};e
that Cl'il'l'ii?l&ir ;Srocé\ed_ings. initféted, have not been concluded or reached at the
substantial stage. We méy al's:o note thé fact the charge levelled against Sh.
T.R. Prabhakar vide charge mémorandum dated 09.2.2004 is that he:
“demanded and directéd Shri Naresh Goyal on 22.7.2002 to handover b:"ibe
of Rs.5000/- to his Inspector B.S. Panwar for issuance of cenvét cértificate
.and Sh. B.S. Panwar demanded & accepted bribe of Rs.5000i- from Sh.
Naresh Goyal on direction of Sh. T.S. Prabhakar.” A perusal of above.
nowhere, leads to conclusion that either crimih_ai charge or departmental enqi;iry
involved *complicated c.|uestions‘ of fact & law, required a,nd' desired to éfay
deg’artmental proceedings till conclusion of criminal case. We find ju#tiﬁcatioir_:i fn
contention raiséd by respondents that onué which rested on abplicants to
establ_ish such aspect, has not been discharged by them. ‘We do not find that the
charge in crihinal case “is of a grave natﬁre involving complicated ‘questionﬁ‘ of -
fact & law.” As per principle laid down in _Capi.' M. Paul Anth,o/ny (supra).hdti'.(';_ed
hereinabove, we find that criminal case did not‘ proceed with speed and”'its
disposal is being unduly delayed for one reason or the other. In these
circufnstances‘, departmental proc;eedings which have been stayed almost one
énd a half year by now, should conclude at an early date. We are conscious of
the fact that proceedings in criminal base and departmental procieedfhgs opeféte

& indistinct anq different jurisdictional areas whereas in the departme'ﬁtal
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proceedings, where charge relating to misconduct is being investigated, the
factors operating in the mind of the disciplinary authority may be many such an

enforcement of discipline or to investigate the level of integrity of the delinquent

or the other staff, the standard of proof required in a criminal case. In criminal |

cases, the charge has to be proved by the prosecutioh beyond reasonable doubt,
while in departmental proceedings standard of proof is one of preponderance of
the probabilities. In Capt. M. Paul Anthony (supra) particularly para-13, Hon'’ble
Supreme Court observed‘ ‘that “little exception” may be where the d_epartmenfal
proceedings and the crin';inal cases are based on same set of factsand‘the
offence in both proceedinés is common without their being variance. In our
considered view applicant's case does not fall within e category of In,e
exception” as number of doc}uments as well as the number of witnesses re'lied
upon in criminal case, is more incomparison to departmental proceedings.

Moreover, the purpose of disciplinary proceeding is different besides the degree

of proof required in such proceedings. The very fact that the applicant

demanded illegal gratification is sufficient proof to proceed against him in
departmental proceedings. We find support in adopting this view from the

observations made by Hon’ble High Court in Brahma Prakash Kalra (supra).

R -
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10.  In view of the discussion made hereinabove, we are of the considered

view that in the facts & circumstances of present case, continuation of

departmental proceedings cannot be.said to be of such a nature, where the same

1Y

.need to be stayed pending adjudication by criminal court of the gas'e’s' filed

against the applicants. Thus OAs are dismissed and interim ordef_is vacated.

No costs.
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