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CENTRAL ADyiNlSTRATlVE TRIBUNAL
PRlNCirAL BENCH

OA Mo.1770/2004

iViA ^0.173/2006

N'cJW Delhi Ihis ^'lay, 2006

H^srf sie Mr. Justice M.A.khan, Vies Ghalrman (J)
Hon'fciS iVlr.M.D.03yai, ftSsintisr (A)

Shrl R.K. Rastogi,
S/D Shn Hari Dev Rastogi
C/a Shri A.K. Rastogi,
Resident of 155-A, Jawahar Gaii,
Shalidara, Deihi-110032.

Station Master Pilkavva, U.P.

Mortnarn Railway, New Delhi,

(By advocate: Shri P.S.ivladan)

Versus

1. Union of iiidia.

Tthrough the General h/lanager,
r-4ortuern Baroda House

New Delhi.

2. The Divisional Raiiway iVianager
Mortfisrr! Raiiway
MGfadabad, U.P.

(By Advocate; Siiri Rajinder Khatter)

ORDER

...Applicant.

.Respondents.
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By Mr. Justice M.A.Khan. VC(J):

Tiie applicant in tiie present OA prays for a direction to tsie respondents to

pay hirf! pay and ailovi/ances for the period between the date of his disn^issai

itorf! service and the date of the reinstatement in service.

2. Briefly stated, facts are that the applicant was working as Assistant Station

Pi'laster vJ:h the respondents when he unauthorizedly absented himself from duty

from 09.12.93 to 15.02.94. A disciplinary inquiry for major penalty was conducted

aca;:ist hin^ and he was heid guilty of the charge. The disciplinary authority

agreed with the finding of the inquiry officer and imposed the penalty of dismissal

Frorri service on 15.5.S5. His appeal and review were also dismissed. The

•applicant chaliengeKtnese orders by filing OA 2450/95, which was aWowecl on



28.6.99 and the impugned orders were quashed and the applicant was directed

to be reinsiaisd in service with consequential benefits. This oraer was

chai;e^^ged in Writ Petition No. 5209;S9 v^ich was partly allowed and the order of
the Tribunal reinstating the applicant in, service was upheld but the oraer of

payment of the backwages was set aside and a direction was given to the
respondent authority to decide the backwages for the intervening period, i.e. from
the date of his dismissal to the date of his reinstatement in service afresh. The
respondents by order dated 08.1.2002 (Annexure P-2) have rejected the claim ot

the applicant for backwages on the principle of "no work, no pay", ihe applicant
challenged this order in \AI.P.(C ) No.4834/2003 which was dismissed on
07.05.2004 as not mainialnable and holding that the remedy of the applicant lay

before the Tribunal. Thereafter the applicant filed the present OA on 20./.2004.

The aji^plicant assailed the order primarily on the ground that his claim had been

rejected without taking into consideration the rules and the order is non-speaKing

and thai claim has been rejected on the ground of principle of ^=no pay, no worr

vi/ithout recording reason for reaching this conclusion.

3. The respondents defending the impugned orders have stated in the

counter reply that the Divisional Operations Manager, Moradabad while

dismissing the claim of the applicant has taken note of the observation of the
Hon^ble High Court in Writ Petition that the applicant had not been completely

-# exonerated and he held that on the principle of "no pay no work", the applicani

was not enutied to the backwages for the intervening period. Accordingsy, orusr

was communicated to the applicant, which is under challenge in Ihe present OA.

It Y/as also submitted that the OA is barred by limitation as the applicant is

impugning the order dated 5.5.2Q03 and the OA Is not filed v^thin one year of the
passing of the order.

4. In the rejoinder, the applicant has reiterated his o'vw case pleaoed in tne

O.A.

5. We have heard the learned counsel for the parties and have perused the

relevant record.
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5. Learned counsel for ihe respondents has raised a preliminary obisction

that the present OA Is barred by time. Learned counsel for the applicant has

dra^s^! our attenlion io MA 173;2006 which has been filed for condonation of

delay in niisig ihe OA. Contention of the learned counsel for the respondents is

that this MA has not been fiied along v\^tn the OA and the same has been filed in

Januai-v 2G06 v^tiereas the OA vvas filed in July 2004. The MA for condonation of

delay cannot be dismissed simply because it has not been fiied along \aith the

OA and has been filed at a later date. The Tribunal by order dated 28.6.1999 set

the penalty order and directed the disciplinary authority for reinstatervient of

the applicant in service \Mth ail consequential benefits, in the Writ Petition No.

5209/99 the order of Ihe Tribunal was set aside only to the extent that the

bacl<wage3 were granted to the applicant. The Hon'ble High Court directed the

cornoetent authority to decide as to 'irt^ether the applicant should be given

backwages for the inten/enlng period and if so, to wtsat extent. The respondents

Issued the order dated 08.01.2002 rejecting the claim of the applicant. Instead of

ffiing OA for redressal of his grievance against this order, the applicant filed Writ

Petition ( C ) 4834./2003 v^iich was dismissed as not maintainable only on

7.5.2004. in MA 173/2004 nled for condonation of delay the applicant has stated

that a Writ Petition was filed before the Hon'ble High Court as the direction of the

Hon'bie High Court had been disobeyed and soon after the order of the Hon'ble

Court dated 7.5.2004, the sumnier vacation started and the applicant Hied

the present OA on 15.7.2004 so it is well within the time, it is also submitted that

the applicant was under an impression that the period during ^lich the Writ

Petition remained pending in the Hon'ble High Court would be excluded in

. accordance with provisions of Indian Limitation Act as per the legal advice his

counsel and, therefore, he cannot be punished for the fault. Applicant has

Submitted an affidavit in support of these allegations. Even othenA^se the claim of

the applicant pertains to his pay and allowances for the period between the date

of his dismissal to the date of his reinstatement from service and to do the
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substantial justice the period during which the applicant had sought remedy

aaainst the impugrjed order of the respondents dated 08.1.2002, by Tiling the

Petition, under a mistaken legal advice should be excluded from consideration.

The Hon'bie Supreme Court has iookad upon v^ith disfavour the technics!

objection raised by the pubiic authorities and tiie State iike bar oi iinnitauon lO tha

iusc cialrn of an employee. Accordingly, we do not find that the claim of me

apDiieant should be rejected merely on tachnical ground of delay in filing the OA.

Accordingly, ws condone the delay.

7. Coming to the merit of the applicant's case, we find that the competent

authoritv has dismissed the claim of the appiicant for backwages on the ground

that the Hon'ble High Court had observed that the applicant had not been

compieteiy exonerated of the charges of misconduct and he was not entitled to

ihe backwages for the period on the principle of "no pay no work". No other

reason has been given. The authority had not taken into consideration the

.relevant rule, yilch is applicable. In fact, the Hon'ble High Court remitted tne

mailer to the competent authority to decide as to v^hether the appiicant shouid be

palci the backvvages for the intervening period and if he is paid as to what extent,

it will be relevant to produce the relevant paragraph containing the observation of

the Hon oie High Court, which is as under;

"in the circumstances and facts of the case, the findings of
the Tribuna; to the extent, it set asidethe impugned orders of
Dunishment of departmsnt finds favour with us. However, we
do not find any justification In granting the delinquent tuil
back \\fsges for the period he -wzb kept out of service. The
delinquent removed from sen/ice on May, Iy95.
The enquiry proceedings are found vitiated basically on the
ground that the delinquent vvas not supplied v/ith relevant
documents which prejudiced his defence. We have been
Informed that after the orders of the Tribunal, respondent
has already been reinstated in sen/ics. The question,
thsfsfore. arises as to wnethe-r ne is entitisd to be granted
-full backwages In the Tacts and circumstances of the case ot
^A/hsther this issue can be left to be decided by the
Competent Authority. it is not a case ^Miether_ the
rasDondent v-/as conipletsiy exonerated in the disciplinary
proceedings or that he not blameworthy in the least.
Tii.e enquiry proceedings in this case are held to be vitiated
on a technicai ground of non-suppiy ofadditional documents
ftg ^esired by the delinquent. He did remain absent from 9'"



December 1993 to 15'" February 1994. in view of the
peciiiiar circiimstances of tliis case, ta our mind, i;he
concerned authority should be vestsd with power to decide
y^ether the employee at aii deserves any back wages for
the intervening period and if he does, to \A/hat extent. The
respondent having already been reinstated in service, we
find it expedient to ieave it to the Competent Authority to
decide as to •v'.^ietner the respondent be given back ••aib.qs for
the intefvensng period and if so, to what extent."

B. The competent authority keeping in mind the obse^^/ation of the Hon'bie

i-iigii Couii; and the reievant ruie appiicabie should have tai<en a decision in the

matter which has not been done and by a cryptic order the claim of the appiicant

has been rejected. Ruie 2044A ^Miich is anaiogous to FR 54A applies to the

railway sep,/ant3. it reiates to the grant of baciiwages \'i^ien the removai or

disinisssi from service is set aside by a Court, it has been reproduced at Page
V _

No.716 of the Raii\^y Estabiishment Ruies & Labour Laws Vol. 2001 5994

complied by Shri B.S.?\j^ainee ViAiich reads as under-

"Ruie 2C44A (F.R.54-A);- (1) Where the dismissal, removal or
compufsory retiremsnt of a Raiiv/ay ser-/ant is set aside by a Court
of Law and such Railv^ay ser./ant is re-instatsd s#.hout holding any
further inqiiinA the period of absence from duty snail be regularized
and the Raimay sen/ant shall bs paid pay and aiiowaness in
accordance with the provisions of sub-ruie (2) or (3) subject to the
directions, if any, of the court.

(2) (i) Where the removal or compulsory/ retirement of a Railway
servant is set aside by the couil so!e!y. on the ground of non-
cofTspliance ^/vith the requirements of Clause (2) of .Article 311 of the
Constitution and \yi'iether he is not exonerated on merits, the
Raii\/^y ser^/ant shall, subject to the provisions of sub ruie (7) of
Rule 2044, be paid amount (not being the wtiole) of the full pay and

^ allowances to which he would have been entitled, had he not been
dismissed, removed or compuisorlly retired, or suspended prior to
such dismissal, removai or compuisory retirement, as the case may
bs, as the competent authority may determine, after giving notice to
the Railway serx^ant ofthe quantum proposed and after considering
the rspresentatbn, if any, submitted by him in that connection
witnm such period (which snail in no case exceed 80 days from the
data on ths notice is sen/ed) as may be specified in the
notice:

Provided that any payment under this sub-rule to a Railway
servant (other than a Railway sen/ant who Is governed by the
provisions of the Payment of Wages Act. 1936) shall be restricted
10 a period of three years immediately preceding the date on which
the judgement of the court was passed, or the date of retirement on
superariHuation of such Rail^.-sy serK^ant, as the case may be.
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(ii) Thi pgflod intervening between the date of dismissal,
remova! or compulsoi>' ret'rarnant, as tne case may be, and the
date of judgement: of the court, shaii be rsguia.rizsd in accordance
with the provisions contained in sub rule (5) of Rule 2044 given
above.

(3) If the dismissal, removal or compulsory retirement of a
Railway sen/ant Is set aside by the court on the merits of the case,
the period inteo/ening between the date of the dismissal, removal
or compulsory retirement including the pe.nod of suspension
preceding such the dlsmissaL removal or compulsory retirement, as
the case may be, and the date of reinstatement shaii be treated as
duty or all purposes and he shall be paid the full pay and
ailov.^ances for the period to v^ich e ^A'0uld have been entitled, had
he not been dismissed, removed or cornpuisory retired or
suspended prior to such the dismissal, removal or compulsory
retiremeni;, as the case may be.
(4) The payment of allowances under sub-rule (2) or sub-rule (3)
shall be subject to all other conditions under M\4iich such allowances
are adrnissibie.

(5) Any paym.ent made under this rule to a Railway servant, on
his reinstatsment shall be subject to adiusiffient of the amount, if

'V any, earned by hlrn through an employment during the period
betvi'een the date of the dismissal, removal or compUiSor\f
ratiremsnt and the date of reinstatement. Where the emoluments
admissible under this ruie is equal to or less than those earned
during the employment e;se\'vhers, nothing shall be paid to the
Raiiv^y sen/ant."

9. Respondent authority has not been tai-cen note of the above Ruie and has

also not proceeded to decide the claim of the applicant in accordance with its

requiremenl;. The order of the competent authority, therefore, is not in

accordance ^th ruie applicable and the observations of the Hon'ble High Court

•i^ich are reproduced above.

10. Accordingly the order dated 8.1.2002 is set aside and the respondent

auirioriiy is directed to decide afresh the claim of the applicant Tor grant of pay

and aiiowancas for the intervening period betvi/een the date of dismissal and the

date of reinstatement in service in the light of the observation of the Hon'ble High

Court in the Writ Petition isio. 5209/1999 decided on 19.S.2001 and the Ruie

2044A. The order snail be implemented within a period of three months from the

date on wriich a copy of the order is received. No costs.

Davair 'fN.D. Davair ' ^ (M.A.Khan)
?^embsr (A) Vice-Chairman(J)

/kdr/


