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Siation Master Pikawa, U.r.
sorinam Ratway, New Ceini CGApplicant.
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Tihrough the Generai Manager,

morthern Raltway, Baroda House

Meaw Delhi
2 The Divisional Raiway Manager

Morthem "’a'“ay

Moradapad, U.P Respondenis
{Bv Advacale Shr Ragnder Knatler;
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By Mr
The asglicant i the present OA prays for a direclion to the respondents

'/\ . . \ . ) e » » o fo . . 1
@ pay him pay and allowances for the period between the date of his dismissal
Torn service and fhe cate of he reinsiatement i service.

2. Briefly stated, facts are that the applicant was working as Assistant Station

Master wih the respondenis when he unauthorizedly absenied himself from duty

P4

et

from 08.12.83 to 15.02.84. A discipiinary inquiry Tor major penally was conducted
pi Y

The disciplinary authorit

el

ad the penaity of dismissai
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= & aD and e veausanoes oroers wars oot
55 5.89 and the impugned orders were Que ashed and [he Sf'_‘:r;ﬂ(}‘a"ﬁ was directad
i ne remstated i service wilh consequantial benefis This order was

3

chisfenged in Writ Petition No. 5I00/00 which was partly allowed and ihe order of
me Tripunal reinsiating the applicant in service was upheld but the order of
sayment of e backaages was set aside and a direciion was given (o the

resnondent authority to decide Ihe Dackwages for the intervening pertod, 1.e. from

ine dale of nis dismissal o he dste of his reinstatement in service afresh. The

respondents by order daled 08.1. 2002 (Annexure P-2) have rejected the claim of
the applicant for packwages on the principle of "no work, no | pay’. The applicant
chatienged this order m W PG ) No.4B24/2003 which was dismissed on
07 0% 2004 as not maintainable ang heiding that tha remedy of the applicant lay
nelfars the Tribunal. Thereafter the appiicant fled the present OA on 20.7.2004
Tre apphcant assalied the order primarily on the ground that his claim had nhaen
rejecied without taking into consideration the rules and the orderis n on-speaking
and that e has been rejected on the ground of nrinciple of 1o pay, no work’
without recording reason Tor reaching this conciusion.

~

3. The respondenis defending the impugned orders have stated i ihe

[¢¥]

counter teply that the Divisional Cperations  Manager, Moradabad while

dismissing the claim of the applicant has taken note of the ohservation of the
Honsie High Court In Wit Petition thai the applicant had not been completen

2

venarated and he held that on the principle of "no pay no work’, the applicant
was ot enfiied to the backwages for the intery ning period. Accordingly, org ier

4

wae communicated to the applicant, which is under challenge in the pres ent OA.

5 owms aiso submitted that the GAls parred by Wmitation as the appicant is

rmpugning the order dalec 5 5 7003 and the O& is not fled within one year gl ihe
pagsing of the order

4. in the rejoinder, the appiicant has reiterated his own cass pleaded in tha
C.A

3. Ve have heard He earned counsel for the parties and have peruse ed ihe
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8, Leainas COUNSE! 7Or e Fe3iondents nas rasaed a rﬁ“—‘im“! 1ary {;i;;e tion
S t mrEesnt (14 e mmreeycl b Fin P anrmad cmtiseal F F I co -
iEl e Dresent UA s Darred DY ume.  Learned counset for the applicant nas

Grawn oul atiention o MA 173/2006 which has been fied for condonation of

¥
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deiay in iling the GA. Contention of the learned counsel for the respondents is
inat this #A nas not been Tiled along with the OA and the same has been filed in
sanuary 2006 whereas the OA was filed in July 2004. The MA for condonation of
deiay cannol be dismissed simply because it has not heen filed ajong with the

CA and has been Tiled al a later date. The Tribunat by order dated 28.5.1990 set

asiue the penaily order and directed the discipiinary authority for reinstatement of

vith all consequential benefits. in the Wit Patition Mo.

compeiant authority to decide as to whether the appiicant should be given

sacikwages Tor he intervening period and i so, to what axtent. The respondenis

Instead of

[aad

issued the order gaisd 58.01.2002 rejecting the ciaim of the applican

filing OA for redressai of his grievance against this order, the applicant filed Wit

Petition { C ) 4334/2003 which was dismissed as noi maintainable only on

7.5.2004. in MA 173/2004 fied for condonation of delay the applicant has stated

}
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that a Writ Petition was fiied before ithe Hon'ble High Court as the direction of the

monble High Courl had besn discbeyed and soon afier the order of ihe Hon'ble

-

52004, the summer vacation started and the applicant filed

e appicant was under an impression thal the period during which the W
Petiion remained pending In the Honble Hig
ance wilh provisions of indian Limitation Act as per ihe iegal advice his
counsel and, therefore, he cannol be punished for the fault.  Applicant has
subrmitted an afidavl iy support of these allegations. Even otherwise the ciaim of
the applicant pertains to his pay and allowances for the period between the date

of his dismissa: fo the dafs of his reinstaiernent from service and o do ihe
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periad during which the applicant had sought remedy

ne impugned order of the respondents dated 08.1.2002, by fiing the Writ
Petition, under a mistaken legat advice should be excludad from consideration.
he Honble Supreme Court has iookad upon with disfavour the technical
ohiection ralsed by the public author ties and the State like bar of limitation to the
appicant should be rejecied merely on tachnical ground of delay in filing the CA

Accordingly, we condone the delay.
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Coming to the merit of he appiicant’s case, we find that s

W
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avinoriv has dismissed the claim of the applicant for backwages on the grouns

compieiel sxoneraied of the charges of misconduct and he was not enillied 10
e backwanes for the period on the principie of "no pay no work”. No other
reason has been given. The authorily had nol taken inte consideration the

relevant rule, which is applicable

(L‘:

In fact, the Hon'ble High Court remittec ine
canier to the competent authority to decide as to whether the applicant should be

o

pa.d the packwages for he intervening period and if hie is paid as to what exient.

W witl be relevant to produce the relevant paragraph containing the observation of

ﬂ

rioehich is as under

e the circumsiances and facts of ine case, the findings of
s=p Tribunal to the extent, it s&t aside ‘"xe m,.‘u ed orders of
sunishrent of department finds favour with us. However, we
de not fnd any jstfication in granting the de siinquent Tull
nack wages for the period he wes kept out of 3 grvice, The
delinguent was removad o service on 15" May, 1855,
The enquiny proceedings are found vill ated basicaliy on the
ground that the detinquent was not supplied with relevant
decuments which prejudiced his defence. Ve have peen
winrmad that after the orders of ihe Tribunal, respondent
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y pesp jeinstated i servics. Tae s.,nest%cn
i  whather he is entltizd ! a be granted

§ and imstances of the case of
et o be deﬂ gd by the
i Authority it is not a case *vhetner ne
"i‘zeé’u was completsly exoneratad in the disciplinary
edings or that he was net Bamewerihy it the ! 91:
navicy proceedings in this case are heid fo be vitiated
achnica! ground of non-supply of addiicnal documen t;;
ired by the delinguent. He did remain absent from @

iis fle e

¢
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to 15" February 1954, o view of ths
stances of ihis case, o our mihdg, ihe
i xc,.‘-‘ xe vested with TEQWT ta gecide
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tervening period and ;7 he Gf.}l’:,‘a o w.,az ex’.em. The

dent having already desn s‘v:ia.mzazed ‘zﬁ saw,e W

as o whether the respondent be QWP ﬂack wWags for

tervening period and ¥ 0, 10 what exisnt.”
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8. ine competent avthority Kesping in mind the observation of the Hon'nie
g Couri and (e relevant niie appiicabie should nave {aken a decision m ine
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nas been rejectad. Rule 2

raliway servants. it relales fo the grani of backwages when the removal or
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it has been reprodured at Page
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10,718 of ihe Rallway Esiablishment Rules & Labour Laws Vol. 2001 2834

empied by Shri B.S Maines which reads as under:-

. dismissal, removs
retirement of a Ra i*w'ay servant {s sei aside by a Court
o such Ralway sen am is re-instatad without holding any
uiry, ihe period of absence from duty shail be regularized

HW/E i -ﬁ = 3 i &

(i} Where the removal or compuisery retirement of a Rallway
35t asite by the court solely. on the ground of non-
inliance with the recquirements of Clause (2) of Article 311 o
fs,.uunm‘ and whether he is nol exonerated on merits, me
ey servant shall, subject 1o the provisions of sub rule (7) of
2044 he neaid amount "*cat being the wheie) of the full nay and
iowances to which he would have baen entitled, had he not been
ed, removed or compulsorily retired, or suspended prior to
dismissal, removal or compuisory retirement, as the case may
5 the compeient authority may determine, aﬁer giving notice to
the Railvay servant of the quamum o u,,xas.,d and afier considering
ton, i any, s i‘:miit ed by him in that conns Cnﬂi‘?
nin P {which shall in no case exceed 60 days from the
g of which {he nolice is se ’&fﬂ as may be specified i ths
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Frovided that any payment under this sub-riie to a Railway
sgrvant (othar than a ‘.ai .'a.}" servant who is govemnsd by the
provisions of the Payment of Wages Act, 1936) shall be restricted
e 2 period of three vears immediately preceding the date on which
me judgemant of the court was passad, or the date of retirement on
superannialion of such Rallway servant, as the case may be.




al, ramoval or compulsory retirement of a
t et aside by the court on the merits of the cass,
the period intervening between the date of the dismissal, remaoval
or compuisory retirement inciuding the period of suspension
;'e,edz ig such ‘he dismissal, removal or compulsory retirement, as
ihe case may be, and the cat of reinstatament shall be treated as
duty of ail purposss and he shail be paid the Ul pay and
alizwances for the period to which e would have been entitled, had
ne nol been dismissed, removed or compulsory retired or
suspended poior to such the dismissal, removal of compulsory
slirement, as the case may be.
6‘
)

54‘- The payment of allowances under sub-rule {2} or sub-rule {3)
shall be subiect to alf other conditions under ﬂm!c‘? such aflowances
are agmissinie.
Ay Any payment made under this rule to a Railway servant, on
ris reinstatsment shall be subject to adjustment of the amount, i
any, samed Dy him through an employment during the period
netwesn the dafe of ithe dismissal, removal or compuisory
ratirement and the date of reinstatement. Where the emolumenis
admissihle under this rule is soual to or less ﬁa 1 those esamed
guring the smployment eisswhers, nothing shall be paid to the
Halway servant.”

5. ~espondent auihority has not been taken note of the above Rule and i

alzo not procesded to decide the claim of the applicant in accordance with its
requirement.  The order of the competent authority, therefors, is not in
accordance with rule applicable and the observalions of the Hon'ble High Court
which are reproduced above.

0. Accorginglv ihe order dated B.1.2002 is sel aside and ihe respondent

v

auinority is directed to decide afresh the ciaim of the applicant for grant of pay
and allowancas for the intervening period debween the dale of dismissal and the
date of reinsialement in service i he light of the observation of the ,on ‘ble High
Court In fhe VWi Peiiion No. 3208/1998 decided on 18.5.2001 and the Rue

Z044A. Tre order shail pe implemented within 2 period of three months from the

date on which a copy of the order is recalved. No cosis

(M.D. Dayai) - {(Fi.A Khan)
Member (&) Vice-Chairman(J)
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