. Pipe Line, Loni Border,_ o o .
~ Gaziabad, UP S ~....Applicant

| (By Advocate Shn An|| Slnghal)

2. Jt. Commlsswner of Pollce,

~Const. Pradeep Kumar No: 3,695—T, ,
S/o Shri Jagdish Prasad,

| (By Advocate Shr| Ashwam BhardwaJ)

Central Administrative,Tribuhal
Principal Bench

" OA NG. 184/2004
© With -
 OANo.289/2004
New Delhi; this the‘ 5 fday'of? January, 2006 -

Hon’ble Mr. V K Ma]otra, Vlce Chairman (A)
Hon'ble MF. Shanker Ra]u, Member (J)

. ‘OA No. 184[-200 A
Sohanbir. . SR '
Constable of Delhi Pollce

(PIS No. 28902265) .
R/o F-40, Raj Puri Colony,

-versus—

Govt. of NCT of Delhl through
1. Commiss.ioner of Police,

Police Head Quarters,
L.P. Estate, New Delhi.

Traffic, PHQ, o
- LP. Estate, New Delhl

3. | Deputy Commnsswner of Pohce, :
- Traffic (NR), PHQ, T

I.P. Estate, New Delhi. E ...Respondents

(By Advocate Shl‘l Om Parkash) |

OA No. 184[ 200

R/0 V|Ilage & Post Office Ristal,

P.S. Loni, Gha2|abad -201 009. "+ ..Applicant .

lversus-

;
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Govt of NCT of Delh| through

' 1 "Commlssmner of Police, -
Pollce Head Quarters, _
Indraprastha Estate,

New Delhn '

2. Jomt Commlssmner of Pollce, :
' Traffic ; Delhi, L
Pollce Head Quarters;,
: Indraprastha Estate,
New Delh|

3. . Deputy Commlssmner of Pollce,'
Trafﬁc (NR), Delhi, s
Police Head Quarters, .

Indraprastha Estate, SR
New Delhi. =~ .. "...Respondénts -

e
i
|

(By Advocate Shrl Harvnr Slngh)

[¢] R, D E R ORAL
By Mr. Shanker RaJu, Member (J)

As cause of actlon in both the OAs emanates from

o _common order mvolvmg |dent|cal questlon of law, these OAs '

~_

| are »bemg"dlsp,o_sed of by- thlS comm_on.order. |

- 2. Béin’g ‘aggrieVed by‘ an Order Idated 27 09.2002 passed
" by the d|5C|pI|nary authorlty lmposmg upon appllcants a
major penalty of permanent f0rfe|ture of two years approved
sérvice en'tal__llmg reductlon |n pay and treatmeént of
suspéhsion'-periOd as not .spent on duty and al‘sothé
a"p'péi'lat'e order dated "'3.10.'269_3‘, maintaining punishment,
- 0:As ar';e fi-led' by the applicants an'd a di}qu'ute was raised as
. to non apphcatlon of Rule 15(2) of the Delhr Police

'(Punlshment & Appeal) Rules 1980, |n S0 far as vrgrlance

R*s ' rald by the PUbIIC Grrevances Cell, (P G Cell) on an enqurry
.- A/‘/- :"‘\ \
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disclosed alleged commission of a cognizable-offence,in -

discharge‘ of duty in 'demahding 'and' accebti"ng of illegal

money, the matter was referred to the FuII Bench of then
Trlbunal on a reference as to rellance on earller statement of -
a wutness m the prellmlnary enqunry (PE) when he is not‘
-avallable in the departmental enqmry (DE) whether to be:' |
taken on record and also whether there should be an order to . -

initiate PE on a dlssent The ma]onty of the Full Bench

answered the reference by holdmg that in- anti corruptlon

, ralds and V|g|Iance enquwy would- transform mto a PE if on

the facts and curcumstances of each case there is an order to

hold such an enqunry by the competent authorlty only then

_ Rule 15 (2) of the Rules would have apphcatlon

posted in’ Ashok Vlhar Trafflc C|rcle were found by the P. G
Cell Team to be taklng |llegal money as entry fee wnth :

- recovery from apphcant Pradeep Kumar (OA- 289/2004) T he~

PWs:

“I RN Tamchon, ACP/T North charge =~

you that: on 18.8.2001 7O ASI Murari. Lal
No.822/D, Const. pardeep Kumar No: 3695/T &
Constable Sohanbir .-Singh No. 946/T, while
posted in Ashok Vlhar Traffic Circle were found
present at’ Lawerence Road" about’ 150 Meter
towards Lawerence Road from Britannia Chowk
‘Traffic -Point in front of Modern. Bread (Food)
industries-.and found. mdulgmg in malpractices
by collecting illegal -money from commercial
vehicles. At about 1.55 PM,. Const. Sochanbir
Singh and Constable Pardeep Kumar signaled
to - stop ‘the vehicle No.UP-85- D-9259 and:
asked the driver Prem Pal S/o Raj Pal Singh

3. Brlef factual - matnx suggeStS that apphcants Wh"e o

followmg charge has been framed after examlnatlon of 8"'
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'R/o anlage Nagarla PS Tappal DlStt Ahgarh
: C/o NK' Enterprises,: Lawerence Road Delh| to
‘ 'vget dowh and took h|m to. ZO/ASI Murans Lal

d manded & Accepted ‘Rs. 150/- i.e. Rs 100/-
hallan’ money -and Rs: 50/ as |llegal entry
-money who further gave Rs. 50/~ lllegal money
_to - constable - .Pardeep - Kumar “No. 3965/T
-Constable Pardeep Kumar was - red handed by,
PRG téam and- lllegal entry money of Rs 50/-
(S.lgned GC currency- note) was recovered from
: }h’i’s rlght pocket of trousers anngwnth addltlonal
- amount of Rs: 380/ collected |llegally and kept

i haphazard manner S

O"”ASI Muran LaI s Constable Pardeep
Kumar -No. 3965/T Constable Sohanblr Smgh
NG.946/T had - assembled - at the spot * with
common . malafides intention to coliect illegal
e t"ry money from commercnal vehicle. 20 ASI
i Lal “instead -of restrammg . Ris-
.'s bordinates from mdulgmg in- lllegal actlwtles
h; .,.hlmself involved: actlvely in. -collection. of
lllegal entry money from commercral vehlcle

The above acts on- the part of the ASI Muran
- Lal ‘No. 822/D - Const. Pardeep Kuriar
No-3965/T & Constable Sohanblr Singh
’ No 46/T had. assembled at the spot with
- coi mon malafides intention to collect illegal .
, en' ry money from Commerc:al Vehlcle Z0 ASI
Murafi; Lal mstead of restralnmg “his
.'subordmates from mdulgmg in lllegal actlvrtles
he" hlmself ‘involved  actively. in" collectlon of
‘lllegal entry money from Commercral Vehlcle

4, The publlc wrtness, i e drlver of the truck to whom :

srgned currency notes were glven has" not supported the

prosecutlon and on cross exammatlon by the Enqmry Ofﬁcer

| (EO) leadmg questlons had been put to hlm Thereupon, on |

‘ exammatlon of two DWs the EO has made the followmg

dlSCUSSlOl‘l and conclusmns

“None of the PWs has stated that he/they had
- seen ASI Muran Lal the ZO acceptmg a sum of

o " wnth the dnver dld not say so Even the
_ .drlver the decoy drlver (PW8) demed thisg in hig
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deposition. Whatever had been stated by the
PWs, i.e,, Inspector of. PRG. team was that the
driver had given Rs.50/- to Constable ‘Pardeep
Kumar under. the: drrectlon of the Z0 WhICh is.
- not proved.by any evidence- on record. No
‘money was recovered from the ASI except the
‘compounding money, i.e., Rs 4400/ for the 44
chaHans ' : :

It has been stated by the member of the PRG
team including. ‘the Inspectors that no
- commercial vehicle was found at the 'spot. No
enquiry, at all, was made by the team from the
- drivers. of the trucks/vehlcles about the alleged
' malpractlces of the ZO & the staff nor .any
- number of commercial vehlcle was taken down..
This has been ‘stated of PWs Insp J.L: Sethr
Insp. V P. Dahlya :

B

~ A total of Rs 380/ Wthh was personal money
of Constable :Pardeep Kumar- (Iater returned)
was recovered. ‘The’ ‘charge that illegal money,
i.e., entry fee was being collected falls to
ground as nothing had been recovered nor any
commercial vehicle was found. The Ccharges
agamst ASI Muraru remalns unsubstantlated

Constable Pardeep Kumars allegatron that he
. was® beaten up by the PRG team members. is o S
(o after thought. Had it been so, he would have - = - .
" ledged a .report - -with the. Senior officers. : S

Though PW8 -the driver-.had denied giving
- Rs.50/- to-Pardeep Kumaf, yet the recovery of

_Rs.50/- allegedly ‘given by the driver to him

lends credence to the fact that he did accept

Rs.50/-. -  The allegatlon Ieveled .by the

defaulter that the money was put in his pocket

is after thought, .as the PRG -officer had no

enemlty with- him: and no . rellance can be

placed on the testlmony of the DWS. Had the .

money been, planted, he. would have lodged. a

compliant to the higher-officer. The very fact

that no such complalnt was lodged proves that

the defence evidence adduced on record is a

tissue of white lies. Flat lies do not win the

case. - The -charge . of recovery of Rs.50/-
N accepted by him is proved. - However, the

BRI charge. that the Constable ‘was collectlng

S A, “illegal entry fee” from the commercial vehicle
A L) is not proved :as‘ho commercial vehicle was -
AN _ar spotted at the aIIeged place of occurrence. S

| \ // ‘As regard, Constable ‘Sohanbir Smgh itis on
T record that he and- Constable Pardeep Kumar
W had stopped the: truck bearing . No. UP -85- D
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: 9259 (Tata) for blowmg up pressure horn for
-.‘”’hlch the. driver was’ “takeén to the ZO. ASIL
© Mitari Lal. - Further he: (Constable Sohanbir)
5"p‘posed to'be’ at the Malendra Park T-
pomt which was situated at a dlstance of 1-1/2
km From the alleged place of occufreénce. His
‘eserice. at the spot, when hé was supposed to
- at- hIS own point,- proves his malafides
_nntentlon -1t i5 inevidence that hé was. found
,out the scenes of occurrence, Further it is
hlghly |mprobable that he could have come for
lunch in the scorching heat:of month of August.-
: The plea taken by the constable that he was
roughed up: by “a: report to-. Senior officer
-|mmed|ately about the - alleged roughing. up.
, Though nothing has been recovered from him.
Yet his complrcnty/collaboratlon W|th Constable
'Pardeep is proved from the very fact that he
left his place of duty W|thout permlssmn of the
_TI ‘(as stated- by. PWI) -and had- actively
assocnated with Constable Pardeep Kumar in
stoppmg the trucks. The charge in $o far as it
_ relates to hlS compl|C|ty is proved ”

5. fhé'di'séipliha‘ry"auth'o'rity', on the basis of the aforesaid,
lmposed a maJor penalty agamst appllcant Pradeep Kumar,

Constable by presummg h|s culpablllty on account of

' recovery of srgned currency note of Rs 50/- and against

conclusnon of h|s mvolvement |n the mlsdeed

' 6 The appeals flled by appllcants were also turned down

by 3 common order

7. L‘ea-'rnécil 'counsel‘of }a-p'pllcan'ts' Shl‘l Anil ?S"ing'hal and Shri
Ashwanl BhardwaJ assalled non compllance of Rule 15 (2) of
the Rules by contendmg that as per Standlng Order
No/102/94 lssued by Commlssroner of Pollce ‘a P.G. Céll is

created to be headed by an ACP in each dlStl‘lCt wh|ch deals

/ .
wrth the complamt f|led by publlc and in thls course, a

g

i




N

- With

OA No. 184/2004- -,

OA No. 289/2004

general order 'is'impl'ied. as to conduct enquiry into the |

I

complamt where prlma facne evndence of corrupt|on is found -

and to submlt eanIry reports In: the above backdrop it IS o

_ stated that |n..the ra.-ld conducted by the P G. Cel‘l an order of

the competent authorlty IS to be deemed by virtue of the '
Standlng Order, as such, lf the enqunry is conducted, Wthh -"
has all the mgredlents of Rule 15 (1) ibid where quantum of‘
default evudence and documents are collected in case ofA
disclosure of- cognlzable offence allegedly by a pollce ofﬂcual
in dlscharge of h|s dutles prior approval of the Addltlonal"
Commlssmner of P_ohc_e concer.ned.when not_glven, vrtlates o
the enquiry. A rehance has been placed on a decision of the‘__‘ ;
High Court in WP (c) No. 2965/2005 dated 23. 3.2005 in the ;

~ matter of Union of Indla- V. Ravmder 'Smgh, where no:n,,-f

compliance of Rule 15 (2) of_’_t‘he Rules, punishment was set

< : aside.

8. Shri Ashwam Bha‘rdwaJ co'ntended that the case is of‘.v
'no eVIdence and no mnsconduct’ and durlng the course of
ean|ry PW 8, i e the truck drlver has not stated any thing |
|ncr|m|nat|ng to |nd|cate any demand or acceptance of brlbe-'l'-.
by Constable Pradeep Kumar but the EO assumed the role of.

a prosecutor and w1thout any Jurlsdlctlon put leadmg:' .

. permissible. -

questlons\ to . the : ~prosecut_|on _wutnesses, whnch is ,not

9. ° Shri Bhard"Waj'Would' co_nte_nd'that the a_'lleged currency’

. note‘sr'of, Rs.10(5)/-:,.and' 50/~ 'Were.:_lj never _produced .and =
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.e'xh“ibite‘d in. DE’ and for such non eXthlthl‘l lég‘al

; evrdence has come forth to substantlate the charge and to

' fortlfy thlS plea a decrsron of the DlVlSlOl"l Bench of - thrs -

Trlbunal in OA- 329/2002 Sura] Bhan v. The Govt of NCT

of Belhi through its- Chlef Secretary & Orss. decrded on

- 33. 10 2002 has been relled upon

ST T

A - x

NyoL
~ {_/

10 Learned counsel Shri BhardwaJ stated that whereas the

charge agamst appllcant is of recovery of currency notes of -

RS. 50/ as |llegal entry fee charged from the truck driver, yet
the EO while concludlng d|d not prove the charge of collectlon
of |llegal entry fee as such what has been recovered has not
been establrshed to be a brrbe money as |llegal entry fee and
in that event holdlng appllcant guilty is wrthout any
mlsconduct attnbuted to: h|m and on ‘no ewdence Learfied

counsel would contend that whereas the charge of collectlon

- of |llegal entry fee has not been establlshed by the EO, yet

the drscrpllnary authorlty in hlS frndmg establlshed the charge.

agamst appllcant constable Pradeep Kumar of collectlon of_

illegal money from commercral vehlcles is on a dlssent and

drsagreement where due process of law has not been»

followed Wthh amount to denlal of a reasonable opportumty

to appllcant in. contraventron of prmcrples of natural justice.

11; Whereas Shri Aml Slnghal relled upon the decision of .

the Madhya Pradesh High Court in Unlon of Indla v. Mohd.

lNaseem Slddlque 2005 (1) ATJ 147 to contend that in a

'drsaplmary proceedmg,' the EO apart from seeklng"

(‘_{, P

FEa
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clarification cannot, by way of cross-examination, put Ieading.,
: questlon ‘to the w:tnesses wh|ch will. be in the form of filling
' : up the gaps and the enqu1ry |s not falr as EO had assumed"- |

_ the role of a,prose;utor_ L

12.  Shri Singhal stated‘ 'that decision of the Division Be-nch_'f

in OA-2827/2003 - ASI Sher Singh 'v. Govt. Ncr of Dellii

& Ors., decrded by the Trlbunal on 7.7. 2004 covers the_‘

'aforesald issue.

- 13. Learned counsel by placmg rellance on a. decnsnon in:

OA- 1779/ 2004 - Satyawr Smgh v. Govt. of NCT of Delhi e

through Comm:ss:oner of Police 1& Ors. by a D|V|S|on
o

| .Bench of thns Trnbunal deC|ded on 3.8. 2005 contended that_'_: L

mere recovery of money would not be a legal evndence to

: lndlcate |t to be a bribe: money, as such placmg reliance on- a
- decision of the . Delh| ngh Court in Kundan Lal v. Delhi
- Admlnlstratlon, Delhl & Ors., 1976 (1) SLR 133, |t |sf" |

stated that apphcant Sohanblr has been pumshed on.:'

surmises..

-if4.. Shri Smghal stated that whereas the EO WIthout any

. charge framed as to presence of appllcant at dlfferent place

. from his duty place has not been alleged yet the same. has._'.' ..

been establlshed agamst appllcant Moreover mere»‘

presence of apphcant W|thout any over tact as to’ elther :

demand or acceptance of brlbe merely on common |ntent|on~- o

cannot form the basrs of elther fmdlng of gunt or pumshment :

- . As such in nut sheII what has been reflected is, that appllcant- .
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§‘l’
has been pumshed on no evndence merely on susprcnon and
surmlses, Wthh |s not correct in the llght of the decrsmn of

the ngh Court of Andhra Pradesh in Unlon of Ind:a V. G

K_ri'shna,' 2005 (3),ATJ A359.

15 On the other hand respondents counsel Shrr Om
Prakash and Shn Harveer Smgh have vehemently opposed

the contentlons and stated that appllcants are punlshed as

per th’e.procedure_lard doyvn and,there is no-Ieg_aI mﬂrmrtyln ‘

the procedure I't.'is -al‘so"stated- that' the"re is sUfficlent Y
evrdence to establlsh the gurlt of appllcants and in the matter |

of reV|ew the Trlbunal cannot assume the role of an
a'pp'ellate‘ authOrity toﬂre‘—ap,pri_se the evidence. Shri Harveer
Smgh has also taken almost |dent|cal pleas and stated that
doubtful lntegrlty rs on the basrs of pumshment and all the
contentlons ralsed by appllcants before the appellate
authori't‘v_‘we'r’e taken note'.of,'and a"s th.e charge was gra-ve, )
the- -pun'iShrinent ’i'mp.ovse'.d s Acom;mensurate with  the |

misconduct.

_16.' We have carefully conS|dered the rlval contentlons of

17. In the matter of'disciplinary proceedifgs the séttled
"p”l‘ir‘iéipl”e Of law is‘ notappreciation- of evidence but what i3
based on su_spr_cr_o.n and'»;surmlses, extraneotis matter and
whether | .the. ‘findihg ~"reco’rd efd'-' 'p_as's:es “the ‘test of‘. a corhmon

by, reasonable prudent man. Any evidence not admissible in law
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is to be dlscarded We fortlfy our. conclus;on by a deusuon of -

the Apex Court ln Kuldtp Smgh V.. Commlssmner of’ R

Pollce, T 1998 (8) SC 603

18. In a recent decusron of the AP Hrgh Court in &G.

Krlshna s case (supra) held as under

S B In NAND KISHORE V. STATE OF. BIHAR
- AIR 1978 SC. 1277, it was held that the

S dlsc1pl|nary proceedlngs ‘before a. domestic A
)2 . " Tribunal- are: of quasn-Jud|C|aI character and,

- therefore,zlt is ‘necessary that the “Tribunal
-should arrive at its: conclusnon’ on the basis of
some evidence, that is to say, such’ evndence
*Wthh and, that too, with some degree of
deﬁ_nlteness _points ‘to . the guilt “of - the
delinquent and does. not leave the matter in a
‘suspicious state as mere suspicion cannot take
the place of proof even in domestic enquiries.

- If, therefore, there is no evidence to sustain
the charges framed -against the delmquent he
cannot be held to be- gunlty as in that event,
the findings recorded by the Enqunry Ofﬁcer
wouId be perverse :

- . 12. The: ngh Court in cases of departmental
i " enquiries and .the flndlngs recorded therein
does not exerC|se the powers of appellate
Court/authorlty . The Jurlsdlctlon of the High
Do . - Court “in such" cases .is. very . limited, for
: : instance where -it:is found that the domestic
‘ ‘ enquiry is vitiated because of the non-
- observance of - prmcnples of natural JUStICG,
denial of reasonable opportunlty, findings are
based on no - evndence and/or the punlshment
is totally dlsproportlonate to the  -proved
misconduct of an employee (See INDIAN OIL
CORPORATION Vs.’ ASHOK KUMAR ARORA
(AIR 1997 SC 1030) :

_13 A broad dlstmctlon has to be malntamed
between ‘the decision’ Wthh is perverse and
) those, which.are: not. -If a decnsmn is"arrived

LN ~at on no evidence-or it is thoroughly unreliable
AR PN or no reasonable person can act on it, the
L Order would be perverse. But, if there'is some
y . \ evidence on . record, whichis acceptable and

' which . could be . relled upon, how. so ever

i , . compendious it may- be- the concIus:on ‘would
- not. be treated as. perverse and the fmdmgs

b
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ld. no”"‘.ibe mterfered wnth (See KULDIP
GH VS, 'COMMISSIONER OF POLICE (AIR
9-5C 677) :

It' |s clear from .th'e'“ afo sald decnsnons
¥ departmental proceedln
'dl,SClpllnary authorlty is the sole Judge»of a fact
,and in cdse-an appeal is presented to the
. appellate authorlty, the appellate authorlty has

perverse and WhICh are legally untenable The
.adequacy or madequacy |s no permltted to be

vaen sO far as. the lmposmon of the penalty or
pu, shment concerned - uriléss the
ment or penalty |mposed by the

sUCh that it shocks the conscience of ngh

re ;IeW of belng expected to be flexrble and ltS
' dlmensmn not closed, ‘'yet the Court if éxercise
of the power of “its judicial review is. not
rried with the ‘correctness of the flndlngs

m de so:10ng as: those Orders are reasonably

vsupported by evndence and have beén arrived.
at through proceedmgs whith canriot be -

d  with for. procedural - |llegal|t|es of
ilaFities which vitiate . the - process by

'fa

:lmary enquiry is. not a. criminal trial. The
ard of proof requrred to ‘be" proved is
nderance of probabllltles and not proof
d.: reasonable doubt.. -1t has to beé
a embered that. the Jud|c1al review s
directed not against  the ‘décision; - but is
‘~onvf»|\ned to the exammatlon of the decrsuon

, C urt lt should not normally substltute ltS own~ -

qof'fact on- the basns ‘of Wthh the orders are.

ch the decusron ‘was arrlved ‘at. The

Wlth

‘o, 184/2004

2.

s
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¥ .. making process. In the words of Lord Haltom . -
‘ ~ In Chief Constable of the North Wales Police v. .
Evans (1982) 3 All ER 141 it was observed -

:“The purpose of Jud|c1al review. is | .to. ensure L
“that the. individual receives fair treatment, and .

- not to ensure that the .authority, " after -
according fair treatment reaches, on a matter
which it .is. authorized by law to decide for = -
itself, a conclusion which is correct in the eyes
of the “Court.” .

19; In the above" conspe,ctus, in case of .So'hanb‘ir, what has

P .
LR - N
‘.
~

' been established by thev.'E'('j is. his‘ 'presence a't the scéfié‘ o'-f .
occurrence Ieavmg hrs place of duty and hIS collaboratlon_.."_
: wnth Constable Pradeep Kumar in stoppmg the trucks The_v'.
disciplinary authonty pumshed _h|m also b.e;ng.:a party to the
misdeed as co-'d'éfault'er;wi.th-.Consta;bIe ‘P'radeevp.“ :""Ho'yvev"er
| 4

_in the charge framed agamst appllcant there iS'no reference.- .

" to hlS havmg Ieft the place of duty and found present at the. e

o

| spot rather vwhat has been alleged is. assembly at the spot-, o
wnth common malafldes |ntent|on to collect lllegal entry fee
from the commercral vehlcles It is trlte- law that unless a:: '
charge is framed agamst a delmquent and after a reasonable
-opportunlty to defend the same is extended and on |ts proof

| whether can be punlshed but |f the charge is not framed
same: cannot be estabhshed and formed basns of gunlt in .

| |mp05|t|on of punlshment The EOI W|thout frammg theg
charge held " the - same establlshed and the dlsc1plmary -
authorlty |mposed the punlshment WhICh is a punlshment on'""" o

extraneous matter and the same cannot sustam in. Iaw o

Moreover in the wake of the fact that the EO hlmself had not__ '
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proved the charge of collectmg |l|egal entry fee from-:

commerCIal vehlcle as: no. commeraal vehlcle was stopped at
the alleged place of occurrence and also the fact that nelther

any demand nor acceptance.'of any mo‘ney has either beén

: j alleged or- establlshed agalnst appli'Can.t, from,the Scan of

{

ev1dence recorded we do not fmd any -overt act made by
apphcant in furtherance of collectnon of :'ill’eg‘a'fl amount. As.

. such on. merée- susplcmn, surmlses and conjecturés ofie

annot be pumshed

| ) 20 In o far as Constable Pradeep Kumar |s.concerned he
, has been all‘eged to have recelved |llegal money of Rs.50/-
from drivér l?"rempal Wthh has been found m the form of
| S|gned currency note from h|s possessnon, the allegatlon of
the P R G. team was collectlon of ||Iegal entry fee from the' |

trucks Durmg the course of enquury drlver Prempal dld not |

‘support h|s earller statement and as per Rule 16 (3) of the
Rules |b|d what is admnssrble lS the statement recorded
durmg the course of enqunry where no. allegatlon of demand

and acceptance of currency note of Rs. 50/ by Pradeep

Kumar has been alleged Mere recovery of Rs 50/ when thlS.

. note has- not been corroborated and connected to be a brlbe

money cannot form baSlS of . elther f|nd|ng of guilt orf

punlshment agamst appllcant as held in Kundanh Lal’s case

: :'(supra) by the ngh Court that even if there is. a presumptlon

R3Y ol
4 /.

recovery of money could not |tself be wnthout any more
i

evudence transform mto the character of br|be

OA No 184/2004 '
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21. In the above backdrop, onceithe EO has held that'

‘ Constable was not collectmg any lllegal entry fee from the~ o

commercnal vehrcle as no commercral vehrcle was spotted at’f |
 the place of occurrence the very basrs of charge of lllegal
entry fee goes as not substantrated by the EO ltself yet

holding _appllcant-'gunty on the b'asis‘ that Rs. 50/- currency'

note has been recovered from h|m is. ltself not a legaly'»‘,i:
J R evrdence to’ hold hlm gurlty Ih .D.E -a .perverse flndlng is '.
‘. judged on the touchstone of crlterla of a common reasonabie.f

prudent man. Even applymg the sald test no prudent man‘ '.

would have come: to the conclusnon of mvolvement of-

appllcant in any |Ilega| transactlon The dlscrplmary authonty . |
punlshed appllcant merely on suspncron and surmlses and toy:'
mamtam the lmage of pollce in the eyes of publlc, Wthh_ h

cannot be counte_nanced.

'22. We have no. hesrtatlon to hold that in respect »of both-_ e
appllcants, the cases are of both no mlsconduct' and no-i‘
_ewdence. | e -

123, Another infirmity, 'whtCh has Viti;gted the orders, is .'thlat':r_ | o
though under'RuIe A1'6"(.3.)-of' the Rul‘es. there isf no a'uthority» e

. or Jurlsdrctlon upon the EO to cross- examlne in any manner}-y» |

the prosecutlon Witnesses, yet PW-8 the truck drrver who S

\ has not stated any thmg agamst apphcant has been DUt "
|ead|ng questlons by way of cross- exammatlon by the. EO to
| \s -:_-;;-' f,” up the gaps in the enqurry and has thus assumed the roIeA‘. g

L ofa prosecutorwhrch, -r_n'absen_ce__ of a'presentl_ng o.fﬁcer,act“_ S o
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" of the EO 'I'i%‘ei‘aves_'np doubt in the miind that hé .was'biased and

'thv‘e_“.eaniry proceedi‘ngs‘_ar'e:vitiate‘d. The above conclusion

|s fortlfled by the decision of the Trlbunal in Sher Singh’s

' :case (supra) as weIl as decnsmn -of the D|V|5|on Benich of the

M p. ngh Court i Mohd Naseem s case (supra)

24, Léa‘v’ing other :grounds'_dpen, these OAs succeed on thig

A "Ilmrted ground alone

,Apphcants are entrtled to all consequentlal beneﬁts mcludlng

A removal of their names from the secret Irst No costs.

25.  Let a copy of this order be kept in files of both the OAS,

. N | Nb]
( Shanker Raju).
Member (J)

‘San.’

| COREImED RO GC‘

(
~ Impugned -orders  are set aside. A%
) v ’-‘——"/,——-—"" .
( V.K. Majotra) £.1.06 .
Vlce-Chalrman (A ) | J y
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