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Hon'ble Smt. Chitra Choora, Member (A}
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New Deiri, this the 2310 day of August, 2008

Constabie (Driver) Pawan Kumai,

Sio Shri Bhoop Singh,

Rfo Village & P.C. Ladrawan,

District Jhajar, Haryana Applicant

y Advecate: Stay Zachin Chauhang
L B
V5.
1. Addl Convrsssioner of Pobics, Securily,

Police Headaouarters, | P. Estale,
M. .S O Building, \sew Deihi

2. Dy Commissioner of Police,
107 Bn, DAP,
Deitit.

3. L’ fuon of tnhdia, through

he Secretary,
M:mstry of Home Affairs,
North Block, New Dethi o Respondents

w

A

{By Advocate: Mrs Avnish Ahlawal, through proxy counsel Ms. Simran)

C RDE R(ORAL)

3y Justice B. Panigrani, Chairman

The appiicaint was apponted as & Constabie (Driver) i Delhi Police in the
year 1981, in g disciplinary proceeding, he was removed from seivice under rule

N A

28 {by of Deihl Poice {(Punishimenl & Appeal)

. 0
”,

wies, 1980, The applicant,
therefore, being aggileved by such removal order, fled a case in this Tribunal
)

being A Ne 386/88 challenging the validity of the order passed under rule 25

(b} of the aforesaid Rules uifortuliately, his claim was dismissed on 3.11.98.
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the Hon'ble High Count by fiing a CW.P

No 3449/2000 and the Hon'bie High Court vide its order dated 17.9.2002 upset
the order passed by the Tobunal by holding that ruie 25(k) of Dethi Poiice
(Fumshent & Appeai) Rules was uilra vires. The Hon'ble High Court even
mposed a cost of Rs 5000/~ against the respondents.  Pursuant to the direction
~wigh Court, the applican! was reinsieted in service,
Therefore, n this case, he has clarned Ui saiary Tom the date of his termination
il reinstaterent, on the basis of F.R.

2. Shiy Chauhéen, learned counse! appearing for the applicat has submitted
thal the appheant was unieasonably Xept out of service from 3.2.57 1o 10.3.2003
by invoking rule 2D (b} of the aforesaid Rules, which has been declared as
unconstitutional. Therefure, the icanl wouid be deemed to have been in
service from the date of teimination Hi reinstatement and as a consequence of
the sarne, he s entited to be given full wages for the aforesaid period.

2. Ms. Simran, learned proxy counsel appearing on behall of respondents

LN

has repeiied the ahove subrmission of 3hri Chauhan by stating that since the

appicant has not worked for the aloresaid period, therefore. he could no! be

ahowed Tull wages. Another imb of subimission advainted by Ms.Simran is tha
since the applicant’s removai from service was set aside on a technical ground
by deciaring ruie 25 (b) of the aloreszid Rules to be L‘itra vires, therefore, the
appiicant is not entitled ic salary.

4. Upon hearing the learned counsel appearing for both the parties and on
perusai of the record, we Tound that the appiicant was removed from service by
invoking ruie 26 (b of Delhi Police (Pumshment & Appeal) Rules, 1980. The
provisions of rule 2% (b) of the said Ruies have been declared ultra vires hy the
Hor'ble High Cowil.  The appicant chatlenged his removal order before this

Tribunat by g O.& No 395/09 Lyt his clairn was disimissed. Of course, it is

%
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true that the Hopdie High Court has set aside the oruer of the Tribunal by
geciaring rule 25 (b} of Deitn Pulice (Punishment & Appealy Rules, 1880 to be
ultra vires. However, neither parly can be Tound Tault with for the Celay caused in
nruseculing the iigation. 1 was on actount of law's delay that the matter of
disciplinary proteeding could niot coine to an erd. Since the applicant admittedly
has not worked from the date of termination il reinstatement, therefore, the
respondents cannol be saddied to pay entiie safary Tor the aforesaid peried.  In

he

re»

this regard, we rely upon the judgment repoited in 2006 AIR SCW 2216 in

case of U.P.S.RT.C. +. Sarada Prasad Misra & another wherein it was

observed.

"in oul opiion, however, the limiled grievance of the
learned counse! for the <Corporaticn s well founded.
Admittedly, the order of ltermination was passed oh
September 6, 1975 Admittedly, an application was made to
the Conciliation _Gificer Allshabad by the workman on July
17, 18382, that is, afler aboul seven years Tom the date of
termination  In the oircumstaonces, therefore, the Corporation
wopustified w rasing legitimate objection as regards payment
of wages for the said pernod  Since the respondent had
invoked risdiction of Labour Forum afier seven years, it
wouid not be appropriate to drect the appeiiant-Corporation
to pay weges for the intervening period. *

b There is no precise formula as to when the payment of full wages should
be allowed by the Courts/Tribunal. it depends upon facts and circumstances of
each case. The Court or Tribunal should not be rnigid or mechanical but flexible
and reaiistic. The delay caused in prosecuting the itigation before the Tribunal
and the Hor'bie High Court canno! be atlributable either Lo the applicant or 1o the
respondents. i was Law's delay Tor which neither paity was responsibie.

6. in this background, we, therefore, direct the respondents to pay 50% of
the saiary 1o the appiicant from the date of removal till the dale of his

reinstatement. No other ciaim put Torward by the apphicant can be allowed. This
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exercise be compieted within four months from the date of communication of this

order. With the above observation, the C A is disposed of.
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{SMT. CRITRA CHOPRA} {B. PANIGRAR!)
Member (A} Chairman
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