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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

O A 216/2004

With

OA1611/2004

'• New.Delhi this the 2nd day of l\/larch, 2007

Hon'ble Justice M. Ramachandran, Vice Chairman
IHon'ble Mr. L.K. Joshi, Vice-Chairmar? (A)

Rajesh Kumar Sah and Anr.
•i

(By Advocate Shri S.P. Sinha)

Union of India & Ors.

(ByAdvocate Shri K.R. Sachdeva)

Versus

Applicants.

Respondents.

1. To be referred to the Reporters or not?

2. To be circulated to other Benches of the Tribunal or not? No.
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

O.A. No. 216/2004
With

O.A. No. 1611/2004

New Delhi this the 2nd day of March, 2007

O.A. 216^9nn4

Rajesh Kumar Sah,
S/o Sri Suiya Narayan Sah,R/o Suraj Market, Ghatti Road
Begusarai-851101. '
(Bihar)

(By Advocate Shri S.P. Sinha)

Versus

1. Union of India through Secretary

2. Secretary,
Union Public Service Commission
Dholpijr House, Shahjahan Road '
New Delhi-110001 '

Applicant.

(By Advocate Shri K.R. Sachdeva)
Q.A. l(Sn /onn/|

^ Kumar Chourasia,
S/o Shn I.P. Chourasia,
Near Punjab National Bank

85 PO Belaganj,
Distt. Gaya,
Pin-804403 (Bihar).

^(By Advocate Shri S.P. Sinha)

Respondents.

Applicant.



Versus

1. Union of India through Secretary,
Ministry of Personnel,
North Block,
New Delhi-110001.

2. The Department of Personnel and Traini:ng,
through the Director,
Department ofPersonnel and Training,
North Block, New Delhi.

3. Union F^iblic Service Commission,
through the Secretary,
Dholpur House, Shahjahan Road,
New Delhi-110001. ... Respondents.

(By Advocate Shri K.R. Sachdeva)

ORDER

Hon*ble Mr. Justice M. Ramachandran. Vice

These two applications were heard together, as the

issues agitated were identical in material respects and as

suggested by the parties. We may refer particularly to the

facts as have been agitated in O.A. 216/2004 for convenience.

2. The applicant here had participated in the Civil Service

Examination held during the year 2001. He belongs to Other

Backward Classes (OBC) category. There is no detailed

counter affidavit touching the merit of the contentions as

have been raised in the application. It may, therefore, be

safe to go on the assumption that the factual details given in

the application are not disputed.

3. He had secured a place in the merit list published in the

^ Employment News of May, 2002, acopy of which is annexed
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as Annexure "B'. It is pointed out that 417 candidates were

recommended foJ- appointment, out of which 234 persons
belonged to the General Category. 97 to the OBC category. 47
to the Scheduled Caste and 39 to the Scheduled T«be
category. His position was 371. It is his case that 97 seats
alone were reserved for the OBC category carjdidates whereas
it should have been U3 seats goihg by the ratio of the
reservation. It is also contended that OBC candidates, who

^ were required to be given posting on the basis of their higher
position in the merit list, inexplicably have been grouped as
«g relaxation, and this exercise was totaUy
unpermissible. sirrce it robbed the OBC candidates who were
entitled to relaxed standard of their dues. The net result

according to the applicant, was that he was deniedappomtment, and this has given r^se to this application
wherem he has prayed for appropriate order to be passed for
du-ectmg the first respondent Union of India to allot him to a

itable service as per the rank he. had obtained and for

the matter had been rejected.

-^er to Arrnexure -A- the

rrt -~tereby had informed the applicant about their stand vis-.-
vis hrs claims arrd had told him that his

mat his case was not
acceptable and, in fact, at least 10 n
„ above,him in thement hst (between 332 and 3701 h ^

^ >^ad not been conferred with



§1-^ , appointment, for want of vacancies to accommodate them.
The principal submission centered round justifiably on

Annexure A'. Therefore, the veracity of: the contentions

raised by the respondents on the basis of stand disclosed on

this document alone, need be examined. In fact, our task on

such enquiry has been considerably lessened in view of the

authoritative pronouncement of the Honlble Supreme Court

on the subject. Also from the order sheets, we find that the

applications were adjourned at one point sine die from

17.10.2005 as there was consensus about the position that

the issue was pending before the HonTjle Supreme Court and

any decision will be premature. Therefore, it would have been

appropriate that such judgments were awaited.

5. By way of additionjal materials, the judgment of the

HonlDle Supreme Court, has been produced, as a document,

which is the decision reported in 2006 (4) SCC 550 (Union of

India and Anr. Vs. Satva Prakash and Qrs.K The counsel

had also adverted to one other decision, namely, Anurag Patel

Vs. U.P. Public Service Commission aiid Qrs.r2Q05 (9) SCC

742), which also is cited as relevant for disposing of these

applications.

6. The applicant in O.A. 1611/2004 is also an OBC

candidate. He had participated in 1999 Examination for

selection to the Civil Services conducted by the UPSC. The

final results were declared on 25.5.2000 and respondent had

published the list of 411 successful candidates. The
. • k
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applicant had secured Sgo-i. rank in the merit Ust so
published and he claimed that he received a letter, during
May, 2000, which ascertained his intention for joining the
foundation course. He had responded positively. But,
however, to his dismay, he had come to know that in spite of
his merit ranking, appointment was not being conferred on
him. He had promptly taken the grievance with the
Government whereupon he received a letter dated
25/29.1.2001 informing him that allocation on the basis of
merit position an^ the reservation parameters were correctly
earned out and although he was duly considered for
allocation in his tun,, it was found that he could not be
accommodated against any post, and ti,e application,
therefore, cannot be considered positively. It is averred in the
application that without any delay, he had challenged the
order before the Hon^le High Court of Delhi by way of Civil
wnt Petition No. 3306/2001. But when ti.e matter was taken
up on 21.05.2004, the Court had held tixat it had no
«tion to entertain ti>e claims.. His right to move an
appropriate appHcation before the ^bunal was reserved e.d

the application was to be filed within six weeks, limitation

would not be held against the applicant. The present
application was, therefore, filed immediately and hence it
could not have been ejected on the plea of being one filed out
ftime. Rightly the respondents had hot chaUenged the

^ application on ti.e ground of delay. this application also.



SM no counter affidavit has been filed and being one tagged on to

the connected case, was kept awaiting the Supreme Court

judgment on the subject.

7. In this background, we may examine Annexure 'A' in

O.A.216/2004 dated 13.05.2003 as well as Annexure ^A' in

OA 1611/2004 dated 29.01.2001, which is- almost on the

same lines. Applicant in OA 216/2004 has been advised

that he had given 11 preferences, and the candidates are

allocated on the basis of merit position and preferences

expressed by them. In the OBC category, there were 97

vacancies in various services/posts. In accordance with the

provisions of Rule 16, UPSC had recommended a list of 13l

candidates belonging to OBC category for appointment. It is

stated that the list of 131 candidates also included two

candidates belonging to Physically Handicapped category. It

is admitted that out of 131 candidates belonging to OBC, 34

candidates were recommended in the General Merit List and,

therefore, the balance was only 97, which v/ere to go to

reserved slots for OBC candidates. Annexure A-1, however,

thereafter runs as following :

"....However, out of these 34 candidates
belonging to OBC category recommended in
the General Merit List on the basis of Civil
Services Examination, 2001, only (6)i six
candidates belonging to the OBC category
were allocated to a service/post of their
higher preference without the benefit of
reservation and for the purpose of allocation
to a service/post they were treated as
general candidates and the slot to which
they were allotted have not been adjusted

%



gainst the reserved vacancies in those
semceCsj/postts)..". ®

Annexure-I appended purportedly contained the remaining 28
candidates and it is stated that although they were included
in the General Merit List of UPSC, they had claimed the
benefit of reservation as OBC candidates allocated to
services/posts as reserve^! candidates in view of their
requests. It is stated that this procedure was required, taking

^ notice of the ratio of the decision of the HonWe Supreme

'' SiS^i£^SMU^.DraXJfemul ,1996 (3)sec 253) and otiaer cases. In otiaer words, according to the
order, si. candidates included in the merit list alone could
flncl Places on their own weight. The others though in the
-ent list had the possibility of being superseded by OBC
candidates, who had secured too lower positions. However
mentonous candidates like them were to be given ahigher
position and this in ., was in consonance with the
preference shown by them. Thus, the suggestion was ti^at

. -Hstof2Spersons.weretobeconsideredasa.oup, Who,- sought for and obtained benefit of Reservation at that

/ r" "-^er ha. to be reduced; rom the total candidates belonging to OBC whose names
. appeared in the merit list. Hesultantly, only 9. more

cances alone would have been av^able for purpose of
commodating OBC candidates by adopting a relaxed

^ standard. Thus, ti^e contention highlighted in Annexure "A'
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is that the 28 candidates should have been considered as

allocated to post available for reserved candidates. It is,

therefore, explained that the candidates, including the

applicant could not be allocated as there was non-availability

of posts. It was not at all a case, it is urged, where his claims

were omitted to be noted but there was sheer inability for

accommodating him as no post was available.

8. As referred to earlier, though there is some difference in

the figures, almost identical contentions have been raised for

rejecting the claim of the applicant in OA 1611/2004. He

had given as much as twenty four preferences. There also,

six persons belonging to OBC categoiy alone could be treated

as general candidates and 24 candidates were allocated to

service(s) as reserved candidates since they could not be

deprived of legitimate claim for the reason \hat they were

included in the General Merit List and OBC candidates below

them could not have been permitted to overreach them. But

this exercise amounted to a reservation, and corresponding

number of OBG hands had to be dislodged.

9. The learned counsel for the applicant submits that this

methodology >adopted, was erroneous and although

inspiration is seen to have been drawn from the ratio laid

down by the HonTDle Supreme Court in the case of Ritesh R.

(supra), it is only a lopsided view. The accommodation

given to 28 candidates as shown in the impugned orders, who

^all belonged to the General Merit List was not areservation as

)



o .

coming within the purview of the relevant rules. The rules
refer to appHcation of a relaxed standard, and reHance is
placed on it out of context. In fact, 28 and 24 persons
referred to in the orders, were to be reckoned as persons, who
had gained entiy as General Merit Candidates. The internal
working arrangements for complying with the requirement for
accommodating more meritorious candidat;® at the higher

levels should not have been confused with principles of
eservation. By a wrong appUcation evidently adopted,

respondents have put innocent persons to prgudice'
Accord^g to the applicant, this wrong method has. in fact,
defeated th. candidature of alarge number of OBC over a
penod of time, of whom the applicants are only two
representatives.

10. For substantiating the contention as above, counsel
-fers to the decision of aDivision Bench of the DeUri High
court in Civa Writ Petition .0. 3Sai of 1...

-v^tportionappearinginparagraphisofthejud^enthad been so relied on, which runs as following:

Commission have to
regard to the relaxed . °®'dered having
their case, as
R^e 16 aforementioned
appended to Rule 16 in nn proviso
states that such ca^Hi^.f° '̂ rms
Other Backward aasLstJf''I"''"®

. recommended by the Comm- •. y me Commission without
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resorting to the relaxed standard, i.e., on
merit, shall not be adjusted against the
vacancies reserved for the respective
reserved category candidates".

11. We may also presently advert to the authoritative

pronouncement ofthe HonTDle Supreme Court, which, in fact,

had upheld the judgment referred to above. Against the

finding of the Delhi High Court, Civil Appeal Nos. 5505-07 of

2003 (Union of India and Anr. Vs. Satva Prak^sh 8r Ors )have

come to be filed and the decision has been upheld. Scanning

through the decisions on the subject, including Ritesh R. Sah

(supra), Union of India Vs. Viroal Singh Chauhan (1995 (6) ^
see 684, R.K. Sabharwal Vs. State of Punjab (1995 (2) SCC

745) as well as Indra Sawhnev Vs. Union of TriHia (1992 Supp

(3) SCC 217), the Court has held that the scope and purport

of Rule 16 (ii) was unambiguous that a person, who had his

claim in the General Merit List, has to be recognised on his

own right and merit. While appointment is given on the basis ^
1

of the ratio admissible to a reserved categoryhe necessarily,

therefore, required to be excluded. Erhphasis was given to

the proviso to Rule 16 (ii) of the CSE Rules, 1996 which runs

as following:

"(ii) The candidates belonging to any of the
Scheduled Castes or the Scheduled Tribes or
the Other Backward Classes may to . the
extent of the number of vacancies reserved
for the Scheduled Castes and the Scheduled
Tribes and the Other Backward Classes be
recommended by the Commission by a
relaxed standard, subject to the fitness of

^^^ese candidates for selection to the services:
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that the candidates belonging
T^h ®^<luled Castes, the Scheduled
^bes and the Other Backward Classes whohave been recommended by the Commission
wiftout resortmg to the relaxed standard
adw ® shall not be
fte vacancies reserved for
Sdfte Scheduled Tribesand the Other Backward Classes".

So as to rule out any ambiguity in the matter of
interpretation, effort had been taken by the Supreme Court to

show the impact of the Rule by way of Paragraphs 18,19 and^ 20 of the judgment, which llso, we think, would be relevant
to be extracted he^einbelow :

ns. By way of illustration, a reserved
g^tegory candidate, recommended by

Castes, Scheduled TViK Scheduled
Backward Classes Th?^the proviso to sub-rule (2) of'̂ eTeT""''

Comii^sio^ftout
standard will have th.» ""elaxedfrom the r^rvS^ .^? Preference

, rrr3»?^~-.r„"
k , <=®tegoiy candidate
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recommended by the Commission. by
resorting to the relaxed standard.

20. If a candidate of the Scheduled Caste,
the Scheduled Tribe ^d Other Backward
Class, who has been recommended by the
Commission without resorting to the relaxed
standard could not get his/her own
preference in the merit list, he/she can opt a
preference from the reserved category and in
such process the choice of preference of the
reserved category recommended by reso;rting
to the relaxed standard will be pushed
further down but shall be allotted to any of
the remaining services/posts, in which there
are vacancies after allocation of all the
candidates who can be allocated to a
service/post in accordance with their
preference".

The explanation of the law as above practically makes

Annexure ^A' in both the applications irrelevant and otiose.

12. The substantial reason for rejecting thp claims of the

applicants was the circumstance that a few of the OBC

candidates, who were in the General Merit List were

considered as having been appointed to reservation,

vacancies. This has been frowned upon by the court, as

Regular and illegal. Substantially, this is the position

spoken, to by the judgment in Anurag Patel (supra), we note.

There was no relaxation applied in their case and they were to

be considered as General Merit candidates. The number of

posts thereby occupied by them could not have been

subtracted from the total number of reserved posts available

to the OBC candidates.

13. It is evident that this alone had been done, perhaps on a

^ wrong understanding of the legal position. We have to Gdmpel

aSiETT'lMll. I Mt*.ill. JB r;.;U',„');H-'7SCS
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the Government to retrace these steps, at least in respect of
the appUcants, since they were vigilant about their rights.
Consequently, we quash Annexure 'A' in both the
appUcations. Resultant position will be that the appKcants

are to be treated as persons who had been illegally overlooked
in the matter of fteir appointment, having been selected by

the Union PubUc Service Commission and who require to be
conferred with appointment. We are aware that there may be

^ practical difficulties to accommodate them, since they were
selected, in the examinations conducted in 2001 and 1999.

But that is no reason for not accommodating them, "n^eyare
not stated to be persons who are medicaUy unfit.
14. P™. who had been selected along with them might

maproved /their career substantially. Therefore
^ applicants have to be placed at appropriate position, if

possible by accepting their preferences, or in any case
conferr^g on thein residua^ positions, duly talcing note of
Pnnaples of allotm^„t statewise and other attendant
requirements. -*^ey have to be accommodated at appropriate

P'ace in the seniority positions, as if they had come to the
service, fi-om the date on which persons below their respectiverps came to b, appointed.

be with notice to ^ected persons. They will be

U„ ^ benefits will be confined and^available only from the day they join duty.
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15. The applications are disposed of as above.

Consequential steps for advising them for appointment are to

be taken within one month from the date of receipt of copy of

the order. The rest of the exercises are to be carried out with

utmost expedition. We make no order as to costs.

16. Let a copy of this order be also placed in

O.A. 1611/2004.

(L.K. JOSHI)
VICE CHAIRMAN (A)

(M. RAMACHANDRAN)
VICE CHAIRMAN (J)
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