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CENTRAL ADMINISTRATIVE TRIBUNAL
' PRINCIPAL BENCH

O.A. 216/2004
" With
0.A.1611/2004
k New.Delhi this the 2nd day of March, 2007
Hon’ble Mr. Justice M. Ramachandran, Vice Chairman {J)
Homn’ble Mr. L.K. Joshi, Vice-Chairman (A)
Rajesh Kumar Sah and Anr. ... Applicants. -

(By Advocate Shri S.P. Sinha)

Versus
Union of India & O'rs. , ' Respondents.
(By Advocate Shri K.R. Sachdeva)
7
1. . To be referred to the Reporters or not? Yes
2. To be circulated to other Benches of the Tribunal or not? No.
l,‘ ) - 7_
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CENTRAL ADMINISTRATIVE TRIBUNAL
- PRINCIPAL BENCH

O.A. No. 216/2004
With
‘0.A. No. 1611/2004
New Delhi this the 2nd day of March, 2007

' HON’BLE MR. JUSTICE M. ACHANDRAN, VICE CHAIRMAN (J).
HON’BLE MR. L.K. JOSHI, VICE CHAIRMAN (A).

0.A. 216/2004

Rajesh Kumar Sah, '

S/o Sri Surya Narayan Sah,

R/o Suraj Market, Chatti Road, :
Begusarai-851101. ' Applicant.
- (Bihar) . - .

(By Advocate Shri S.P; Sinha)
| Versus

1. Union of India through Secretary,
Ministry of Personnel, Public Grievances
And Pensions, : ' ,
. Department of Personnel & Training,
" North Block, New Delhi-110001.
. s
2. Secretary,
Union Public Service Commission,
Dholpur House, Shahjahan Road, ' _
New Delhi-11000 1. ' Respondents.

(By Advocate Shri K.R. Sachdeva)

0Q.A. 161 1/2004

Arun Kumar Chourasia,

S/o Shri I.P. Chourasig,

Near Punjab National Bank,

Vill & PO Belaganj, _

Distt. Gaya, '

Pin-804403 (Bihar). - o Applicant, -

&(By Advocate Shri S.p, Sinha)
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& @“ _.&Pj | Versus

1. Union of India through Secretary,
Ministry of Personnel,
North Block,
New Delhi-110001.

2. The Department of Personnel and Training,

through the Director,

Department of Personnel and Training,

North Block, New Delhi.
3. Union Public Service Commission,

through the Secretary,

Dholpur House, Shahjahan Road, ;

New Delhi-110001. Respondents.
(By Advocate Shri K.R. Sachdeva)

ORDER

Hon’ble Mr. Justice M. Ramachandran, Vice Chairman {J)

These two applications were heard together, as the
issues agitated were identical in material respects and as
suggested by the parﬁes. We may refer particularly to the
facts as have been agitated in O.A. 216 /2004 for convenience.
2.  The applicant here had participated in the Civil Service
Examination held during the year 2001. He lgelongs to Other

Backward Classes (OBC) category. ~ There is no detailed

counter affidavit touching the merit of the contentions as.

have been raised in the application. ft may, therefore, be
safe to go on the assumption fhat the factual details given in
the application are ﬁot disputed.

3. He had secured a place in the merit list published in the

Employment News of May, 2002, a copy of which is annexed
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as Annexure ‘B’. It is pointed out that 417 candidates were
. recommended for 'appointment, out of which 234 persons
- belonged to the Genéral Category, 97 to the OBC category, 47

to the Scheduled Caste and 39 to the Scheduled Tribe:

category. His position was 371. It is his xca'-se that 97 seats

alone were reserved for the OBC category cé.r;didates whereas

it should have beén 113 seats éoi’ng by the ratio of the .

reservation. It is also éontendéd that OBC candidates, who

requiring relaxation, and thig exercise was totally

impermissible, since it robbed the OBC candidates who were

entitled to relaxed standard of their dyes, The net result,

according to the applicant, was that he was dehied

4. At this point, we m4¥ refer to Annexure ‘A’ the

impugned order dated '6/13.5.2003. The Government
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appomtment for want of vacancies to accommodate them.

The pr1nC1pal subm1s31on centered round Justlﬁably on

Annexure "A’, Therefore the verac1ty oi the contentions

ralsed by the respondents on the basis of stand d1sclosed on

| this document alone, need be examined. In fact, our task on

such enquiry has been considerably lessene‘fd in view of the

authoritative pronouncement of the Hon’ble =Supreme Court

on the subJect Also from the order sheets, we ﬁnd that the

apphcatlons were adJourned at one pomt sine die from.

17.10.2005 as there was consensus about tlie position that
the issue was pending before the Hon’ble Sun'reme' Court and
any decision will be premature. Therefore, it would have beén

appropriate that such judgments were awaited.

5. By way of additional materials, the judgment of the

Hon’ble Supreme Court, has been produced, as a docﬁment,
which is the decision reported in 2006 (4) SCC 550 (Union of

india and Anr, Vs. Satva Prakash and Ors.). | The counsel

had also adverted to one other decision, namely, Anurag Patel

Vs. U.P. Public Service Commission and Ors.(2005 (9) sCC
742), which also is cited as relevant for disposing of these

applications.

6. The applicant in O.A. 1611/2004 is also an OBC -

candidate. He had participated in 1999 Examination for
selection to the Civil Services conducted by the UPSC. The

final results were declared on 25.5.2000 and respondent had

published the list of 411 successful candidates. The

&




applicant had secured 390t rank in the merit " list so
published and he claimed that he received a letter during

May, 2000, which ascertained his 1ntent10n for joining the
foundation course. : He had responded positively.  But,
however, to his dismay, he had come to know that in spite of

“his merit ranking, appointment was not being conferred on

him. He had -promp'tly taken the grievance with the
Government whereupon he recelved a letter dated.

\;“ 25/29. 1 .2001 1nform1ng him that allocatlon on the basis of
ment position angd the reservation parameters were correctly
carried out and although he was duly considered' for
allocation in his- turn it was found. that he could not be
accommodated against any post, and the application,
therefore cannot be cons1dered positively. It is averred in the

| application’ that W1thout any delay, he had challenged the .
order before the Hon’ble High Court of Delhi by way of ClVll

: Wr1t Petition No. 3306 / 2001. But when the matter wag taken
- up on 21, 05.2004, the Court had held that it had no

_]unsd1ct1on to entertain the claims.. His nght to move an

if the application was to be ﬁled within six weeks hm1tat10n ‘ f
would not be held against the apphcant The ‘present '
application was, therefore ﬁled 1mmed1ately and hence it |
could not have ‘been reJected on the plea of being one filed out

- of time, R1ghtly the respondents had not challenged the

bﬁ apphcat10n on the ground of delay In this apphcatlon also
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no counter afﬁdavit has been filed and being one tagged on to

‘the connected case, was kept awaiting the. Supreme Court
judgment on the subJect |
7. In this ,background, we ‘may examine ',Annexure ‘A’ in

0.A.216/2004 dated 13 05. 2003 as well as Annexure "A’ i

OA 1611 /2004 dated 29.01. 2001 Wthh is almost on the_

. same lines. Apphcant in OA 216/2004 has been adv1sed

that he had glven 11 preferences, and the- candldates are
allocated on the basis of merit position and preferences
expressed by them. In the OBC , catego_ry, ‘there were 97
vacancies in various services/ posts.l In accordance with the
provisions of Rule 16, UPSC had recommended 4 list of 131
candidates belonging to OBC category for appointment. It is
stated- that the list of 131 candidates a.lsg included two

candidates belonging to Physically Handicapp_ed category. It

is admitted that out of 131 candidates belonging to OBC, 34

candidates- were recommended in the General Merit List and,
therefore, the balance was onljr 97, which were to go to
reserved slot.s~ for OBC candidates. Annexure A-l, however,
thereafter runs as following :

“...However, out of these 34 candidates
belonging to OBC category recommended in
the General Merit List on the basis of Civil
Services Examination, 2001, only (6): six
candidates belonging to the OBC. category
were allocated to a service/post of their
higher preference without the benefit of
reservation and for the purpose of allocation
to a service/post they were treated as
- ‘general candidates and the slot to which
they were allotted have not been adjusted

.




against the reserved vacancies in those
service(s)/post(s)..”,

Amie_xure-I appended p'urportedly contained the remaining 2.8
candidates and it is stated that although they were included
o the General Merit List of UPSC, they had olaimed the

benefit of resérvation as OBC candidates allocated to

services/posts as reserved candidates in view of their

Tequests. It is stated that this Procedure was required, taking

notice of the ratio of the decision of the Hon’ble Supreme

Court, reported as Ritesh R. Sah Vs. Dr. Y.L. Yamul (1996 (3)
SCC 4253) and other cases. In bthcf Wofds, accor_diqg to the
order, six candidafes'mcluded 1n the‘nierit list alone could
find places on their own weight. The oth¢rs though in the
merit Hst had the possibility of being superseded by OBC
_candidates? who had ‘secured f.o,o léwer Positions. However

meritorious candidates like them were to pe given a higher

po‘sition and this, in fact, was in consonance with the

preference shown by them. Thus, the Suggestion was fhat
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is. that the 28 cand1dates should have heen cons1dered as
allocated to post aveulable for reserved cand1dates It is,
therefore explalned that. the cand1dates | including the
applicant could not be allocated as there was non-availability
of posts. It was not at all a case, it is uréed, {:rhere his claims
were omitted to be noted but there was sheer inability for
accornmodating him as no post was available.

8.  Asreferred to earl'ler, though there is some diffé'rence in
the figures, almost identical contentions have,_.been raised for
rejecting the clairn of the applicant'in OA 161‘11 /2004. He

had given as much as twenty four preferences. There also,

six persons belonging to OBC category alone could be treated

as general candidates and 24 candidates were allocated to

. service(s) as reserved candidates since they could not be

deprived of legitimate claim for the reason ‘that they were

-included in the General Merit List and OBC candidetes below

them could not have been "permittecl_ to overreach them. But
this exercise arnounted to a reservation, and corresponding
number of OBC hands had to be dislodged. |

9. . The learned counsel for the applicant sﬁhmits that this
methodology adopted, © was erroneous and although
inspiration'is seen to have been drawn from the ratio laid
down by the Hon’ble Supreme Court in the case of Ritesh R.

Shah (supra), it is only a lopsided view. The accommodation

~

-

given to 28 candidates as shown in the imp_ugned orders, who

all belonged to the General Merit List was not a reservation as

T



coming within til'e purview of the relevant rules, The rules
refer to application of a relaxed standard, and reliance ijs
" placed on it out of context. 'In 'fact, 28 and 24 persons
_ referred to in the orders, were to be reckoned as persons, who
had gained entry ag General Merit Candidates. The intefnal

| wdrking arrangemnients for complying with the requirement for

ré reservation. By a Wrbnégr application evidehtly adopted, -
respondents have put innocent persons to préjudic;e;
According to the .applicant, this wrong method. has, in fact,
: defeatéd- the candidature of a large number of OBC ovéf a

period of time, of whom the applicants are only two

reépresentatives,

their case, as ig evident from sub-ryle (i) of
Rule 16 aforementioneq. The proviso

~ Other Backward C asses, who haq been



resorting to the relaxed standard, ie., on
merit, shall not be adjusted against the
vacancies reserved for the respective
reserved category candidates”. :

11." We may also presently advert to the authoritative
pronouncement of the Hon’ble Supreme Court, which, in fact,
had upheld the judgment referred to above. Against the

finding of the Delhi High Court, Civil Appeal Nos. 5505-07 of

2003 (Union of India and Anr. Vs. Satya Prakssh & Ors.) have
come to be filed and the decision has been upheld. Scanning -

through the decisions on the subject, including Ritesh R. Sah

(supra), Union of India Vs. Virpal Singh Chauhan (1995 (6)

‘SCC 684, R.K. Sabharwal Vs. State of Punjab (1995 (2) SCC

7435) as well as Indra Sawhney Vs. Union of India (1992 Supp

(3) SCC 217), the Court has held that the scope and purport |
of Rule 16 (ii) was unambiguous that a _person, who had his
claim in the éeneral Merit List, has to be recognised on his
own ﬁght and merit. While appointment is given on the basis
of the ratio admissible to a resérved ca’cegcl)ry.,;x he necessarily,
therefore, required to be exclucied. Erhpha#is was given to B

the proviso to Rule 16 (ii) of the CSE Rules, 1996 which runs
as following : |

“(i) The candidates belonging to any of the
Scheduled Castes or the Scheduled Tribes or
the Other Backward Classes may to: the
extent of the number of vacancies reserved
for the Scheduled Castes and the Schedulegi
Tribes and the Other Backward Classes be

. recommended by the Commission by a
- relaxed standard, subject to the fitness of
?Lthese‘ candidates for selection to the services:

b




So as to rule out any ambiguity

11

Provided that the candidates belonging
to the Scheduled Castes, the Scheduled
Tribes and the Other Backward Classes who
have been recommended by the Commission
without resorting to the relaxed standard
referred to in this sub-rule, shall not be
adjusted against the vacancies reserved for
the Scheduled Castes, the Scheduled Tribes
. and the Other Backward Classes”. -

in the matter of

interpretation, effort had been taken by the Supreme- Court to

show the impact of the Rule by way of Paragraphs 18,19 and -

of ‘the jngment, Whic_h' é;léo, we think,

to be extracted hereinbelow :

1

“18. By way of illustration, g reserved

preference “say IAS” in the merit/open
category. For that, he may opt a preference
from the reserved category. - But’ simply
because he opted a preference from the

Castes, Scheduled Tribes and Other
Backward Classes. This is the mandate of
the Proviso to sub-rule (2) of Rule 167,

19. In other' words, while a reserveq

s

would be relevant



, recominende_d by the = Commission: by
resorting to the relaxed standard.

20. If a candidate of the Scheduled Caste,
the Scheduled Tribe and Other Backward
Class, who has been recommended by the
- Commission without resorting to the relaxed
standard could not get. his/her own
preference in the merit list, he/she can opt a
preference from the reserved category and in
such process the choice of preference of the
reserved category recommended by resorting
to the relaxed standard will be pushed
further down but shall be allotted to any of
the remaining services/posts.in which there
are vacancies after allocation of all the
candidates who can be allocated to a
service/post in accordance with their
preference”. '

The explanation of the law 'as above practically makes

Annexure “A’ in both the appliéations irrelevant and otiose.

12. The substantial reason for rejecting the claims of the |

applicants was the circumstance that a few of the OBC

candidates, who were in the General Merit List were

considered as having been appointed to reservation.

vacancies. This has been frowned upon by the court, as

ii‘reguiér and illegal. Substantially, this is ‘the position
spé)ken,to by the judgment in Anurag Patel (supra), we note.
There Was no relaxétiori applied in their case and they Wére to
be considered as General Merit candidates. The number of
posts thereby occupied by them could r;ot have been
subtracte& from.the total number of reserved posts available
to the OBC candidates.

13. Itis evident that this alone had been doné, perhapé ona

a3

LD\ wrong understanding of the legal position. We have to cdfnpel‘ '

-
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the Govemment'to retrace these steps, at least in respect of
the applicants, since they were V1g11ant about their nghts

Consequently, we quash Annexure ‘A’ 1n both the

applications. Resultant position will be that the applicants |

are to be treated as persons who had been illegally overlooked
In the matter of their appointment, having been selected by
the Umon Pubhc lSemce Comm1ss1on and who requiire to be
conferred with appomtment We are aware that there may be
pract1cal d1fﬁcult1es to accommodate them, since they were
selected in the examinations conducted in 2001 and 1999,
But that is no reason for not accommodatmg them They are
not stated to be persons who are medlcally unfit,
14.  Persons, WhO had been selected along with them m1ght
have improved . their career | substant1ally Therefore
applicants have to be placed at appropnate position, if
possible by accept1ng the1r preferences Or in any case

conferrmg on them res1duary pos1t10ns duly taking note of

pnnmples of allotment statewise ang other .attendant

requ1rements They have to be accommodated at appropnate

Place in the semonty positions, as if they had come to the
| service, from the date on which persons below their respectlve
ranks came to be appointed. The assignment of seniority

should be with notice to affected persons. They will be

1nclud1ngf fixation byt monetary beneﬁts will be conﬁne‘d and

X}\avallable only from the day they join duty.

’bg*



36

15. The applications | are disposed  of | as above. § o
Consequential steps for advising them for appointment are to -
be taken within one month frorﬁ the date Qf receipt of cdpy of
the order. The rest of the exercises are to be éarfied out with -
utmost expedition. We make no order as to cc?éts.

16. Let a copy of this .order' be aiso placed A'in

3

'0.A.1611/2004.

N

(LK. JOSHI) (M. RAMACHANDRAR)

VICE CHAIRMAN (A) VICE CHAIRMAN (J) 7 (i«

“SRD’




