
Ceatrai Admmistratii/e Trifousial

Principal Bench, Hew Delhi.

OA"i607/2004
With

OA-203Q/2004
MA-1y44/2004

'f'h.Nemr Delhi this the day of Juij'-. 2005.

Hoa'ble Sfeti Shanker Rajis, MsmbeffJ)
Hoa^ble Shri S.A. Siagh, 3$ember|A|

OA-1607/20Q4

1. Harish Chandra Upretij
House No. B-4/ 13,
Sadatpur Colony,
Street No.2,
Karawal Nagar Road,
Dsnii-94.

2. Rakesh

1289/m, N.H.4,
Fmidabad,
Har3^iaaa.

3. All Mdia Association of itivestigators
tlii-oiigil its Geneaal Secretajy,
WSSO (FOD), Level No. 4-7,
East Block No.6,
R.K. Puram,
New Delhi.

(through Iifrs. Praaathi Prasad,Advocate)

^l^erstis
1. Union of India througii

its Secretaiy,
Ministry of Statistics & P.I.,
Saxdar Patd Bhavaii,
Newr DeUu,

2. Additional Director General,
NSSO (FOD), Level 5-7,
East Block, R,K. Puram,
Ne\¥" Delhi.

V (through Sh. Rajesh Katyal, Advocate)

.AppHcaiits
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OA"2030/2004
MA°iy44./2004

1. Ajay Saxena,
Sr. Investigator,
IfSSO (FOD)
2nd Floor, CGO Complex,

Saiijay Place,
Agra(UP) 282003.

2. Rakesh Kumar ThapHyal,
Sr. investigator,
NSSO (FOD)
CGO Complex,
NH IV, Fai-iclabad-121001. Applicants

(through Mrs. Prasantlii Prasad, Advocate)

i^erstis

1. Union of Mdia tkrough
its Secretary,
Ministry of Statistics & P.I.,
Sardar Patd. Bhavan,

New Delhi,

2. Addl. Director General,
WSSO (FOD), Level 5-7,
East Block, R.K. Puram,
New DeSlii. ...Respondents

(tlirough Ms. Jasbir Kaur, proxj'- for Sh. Tiger Singh, Advocate)

ORDER

Hon'ble Shri Shaaker Raju, Member(J)

An identical question of law raised in these OAs is gi-ounded on

same set of facts, hence OAs are disposed of by this common order.

2. Applicants in OA-1647/200, who are working as Field

Investigators in FDO Division represented tlirough an Association, have

assailed respondents' order dated 09.06.2004 and Office Memorandum
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dated 30.06.2004 where on proraotion to a non-functionai grade, tlieir

pay has been soughtto befixed under FR 22( l)(a)( 1).

3. In OA-2330/2004 applicants, who are Field investigators, have

assailed the orders of fixation of pay on promotion to non-functional

gi"ade under FR 22(1)(a)(1).

4. It is no more res integi-a tiiat on a challenge by the AH India

Association of hivestigators in OA-351-2003 to tiie restructuring \vhefeby

subordinate Statistical Seniicea (Qroiip-C) Rules 2002 and 4 tier

structiire mcluding t\s/o functional and non flinctional scales have been

upheld but for the purpose of gi-ant of ACP, by an order dated

27.06.2005 ill OA-1845/2004 and OA-2770/2003 obsei-ved that

promotion to a non functional cannot be treated as a regular promotion.

For the purpose of grant of ACP, matter has been remanded back to the

department for reconsideration.

5. Learned counsel of tlie applicants stated that after constitiition of

SSS, respondents by an order dated 21.05.2004 laid doxvn duties and

responsibilities of each grade including Grade-IV. Grade-Ill, Grade-II and

Grade-I of Statistical Investigators and it is stated that tlie duties and

responsibilities so laid down are inter-changeable and for want of any

definite assigtimetit of liigher duties and responsibilities from function to

non-functional scale, the same caxmot be treated as promotion for the

purpose of application of FR 22(l)(a)(i) and in that event placing reliance

^ on O.M. dated 22.05.1989 of Department of Personnel &Training that
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when an amendment to the post doe not involvB assnmption of duties

and resi^onsibiitties of grater importance, pay is to be fixed under FR

22(a)(2).

6. Learned counsel has relied upon a decision of the Principal Bench

in Sureftdef Kiimaf ¥s. The Secfetary & Ofs. (OA-1678/2004) decided

on 26.05.2005 where placement in non-functional post has been found

to be a promotion.

7. In tlie above conspectus, it is stated that tlie orders issued by the

respondents are not legally tenable as executive instructions and

statutory rules have been violated and these instructions, which are in

conQictwith the FR 22{a)(ii), cannot be sustained in law.

8. On the other hand, respondents' vehemently opposed the

contentions and stated tliat once tlie validity of SSS has been upheld,

non-mnctional scales are held valid and movement in tlie grades would

be promotion. As regards orders cited by tlie applicants, it is stated tliat

those pertained to grant ofACP.

# 9. It is further stated that SSS Rules have not specified any duties

and responsibilities for the grade of SSS, as such possibility of some

incumbents in non-functional grade bdng assigned duties in the lower

fLinctional grade cannot be axv^arded.

10. The only ground to resist is that even ti^ro grades are non-

fiinctional, but once seniority is fixed and these constitute feedei'
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promotion to the fdnctional post, the same XTOiild be treated as

promotion and as such FR 22{l)(a)(l) has application.

11. On carefi.ll consideration of tlie rival contentions of the parties, FR

22(l)(a)(1) and FR 22(a)(2) are reproduced:-

'FR 22.(1) The mitiai pay of a Government seivaiit who
is appointed to a post on a time-scale of pay is regulated
as follows

(a)(1) Where a Government servant holding a post,
other ttaan a tenure post, in a substantive or
temporary or officiating cajjacity is promoted or
appointed in a substantive, temporary or
officiating capacity, as the case may be, subject to
the fLilfiUment of the eligibility conditions as
prescribed hi the relevant Recruitment Rules, to

V anothei- post carrying duties and responsibilities
of greatei- importance than tliose attaching to tlie
post held by him, his itiitial pay in the time-scale
of tlie higliea- post shall be Sxed at the stage next
above the notional pay arrived at by increasinghis
pay in respect of the lower post held by him
regularly by an increment at the stage at "which
such pay has accrued or rupees t^w-enty-five only,
whichever is more.

Save in cases of appointment on deputation
to an ex-cadre post, or to a post on ad hoc basis,
the government servant shall have the option, to
be exetrcised Twithin one month fi.'om the date of
promotion or appointment, as the case may be, to
tiavB tlie pay fixed under tiiis rule from the date of
such promotion or appointment or to have the pay
fixed initially at the stage of the time-scale of the

post abo\?B the pay in tlie lower grade or post
from which he is promoted on regxilar basis,
wMch may be rejSxed in accordance with tins rule
on the date of accrual of next increment in tlie
scale of the pay of the lower gi'ade or post. In
cases where an ad hoc promotion is followed by
regular appointment without break, the option is
admissible as from the date of itiitial
appointment/ pro.motion, to be exercised within



one month from the date of such regulai-
appoiatment;

Prodded tliat where a Govermnent servant
is, immediately before his promotion or
appointment on regular basis to a highei- post,
drais?itig pay at the maximum of tlie time-scale of
the lower pOvSt, his imtial pay ia the time-scale of
tlie higher post shall be fixed at tlie stage next
above the pay notionaUy arrived at by increasing
his pay in respect of the loxver post held by birsi on
regLilai- basis by an amount equal to the last
increment in the time-scale of the lowei- post or
rupees twenty-five, whichevei' is more.

(2) When the appointment to tlie n^s/ post does
not involve such assumption of duties and
responsibilities of greater importance, he shall
draw as initial pay, the stage of the time-scale
which is equal to his pay in respect ofthe oldpost
held by liim on regular basis, or, if there is no
such stage, tlie stage next above bis pay in
respect of the old post held by him on regular
basis;

Provided that where the minrmuTn pay of
the time-scale of the new post is hi^er than his
pay ill respect of post held by him regularly, he
shaH draw the minimum as tlie pay;

Provided fiirther that iti a case where pay is
fixed at tlie same stage, he shall continue to draw
that pay until such time as he would have
received an increment in the time-scale of the old
post^ in cases whei-e pay is jSxed at the higher

, stage, he shall get his next increment on
® completion of the peiiod when an increment is

earned in the time-scale of the new post;

On appointment on regular basis to such a
new post, otlier than to an ex-cadre post on
deputation, tlie Government servant shall have
the option, to be exercised within one month from
the date of such appointment, for fixation of his
pay ill the neiv post witli effect from the date of
appointment to the new post or witli effect fr-om

W tlie date of increment in tlie old post."
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12. If one has regard to the above, when a government sei-vant is

appointed to a post which does not involve assignoaeat of duties and

responsibilities of greater importance to tlie post, FR 22(1)(a)(1) has no

application and tiie same would not be a promotion and in strict sense,

FR 22(a)(2) would have appKcation.

13. In Siireadfa Kiimat's case (supra) while dealing "W-dth the ACP, the

foUowing observations have been m.ade:-

"17 The learned counsel for tlie respondents
has also submitted that tlie applicant had given
option to join the SSS and accordingly the
applicant and others who have exercised their

. VI option in favour of joimng the SSS, were
^ appointed in the restructured Grade-I SSS, i.e.

Rs. 7450-11500 xv.e.f. 1.4.2004 and this wiil
amount to promotion which wiH offset the
applicant's claim for first financial upgradation in
the ACP Scheme. The argument is not tenable. It
is the case of tlie respondents pleaded in the
counter-affidavit tliat tlie 5^^^ Central Pay
Commission has recominetided' lii^er
replacement scale of pay to the Statistical
Investigator Grade-I and Statistical Investigator
Grade-II. The recommendation was not for
promoting the existing incumbents of the post of
Senior Invejstigator Grade-I nor has any ordei' of
tlie government been r^roduced to show that it
was not grant of higliei- pay scale in accordance

^ with the recommendation of the Paj^
Commission but xvas promotion from the post of
Senior Investigator to the post of Statistical
Investigator Grade-I. The appointment of tlie
applicant to the post of Statistical Investigator
Grade-I in SSS in exercise of the option exercised
by bim does not amount to his promotion within
the meaning of the Scheme "

14. if one has regard to the above, the obseavation is clear to the effect

tliat appointment to S.I. Grade-I does not amount to promotion.



15. As regards aasigament of duties and allocation of work is
concerned, tlie foUowing is tlie decision.-

«Sub: Work alloeatioii amoag different ^ades of
Statistseal layestl^tors in FOD.

The issue ofallocation ofwork to the field cadi-es
in the Hght of the creation of Subordinate Statistical
Service (SSS) has been undei' the examination of tMs
Division for quite sometime, ia view of specmc
technical requirements of FOD in cormection ^yith
conduct of various surveys> culminating in collection
of quality data. It has now been finalized m
consultation with tlie field representatives, in such a
manner that tlie ongoing activities of FOD ai-e earned
out smootMy. Accordin^y. the data collection work as

I well as supervision (including field inspection and
W scrutiny) and management of NSROs/SROs, xvhich

hitherto ^vas entrusted to tlie Supsrmtendents,
Assistant Superintendents and Investigators in
different grades of Sub-ordinate Statistical Service.

2. The broad duties and the responsibilities of each
grade are as follows;

a) Generally the primary data collection work
in respect of Socio-economic Surveys,
RPC, MCPC shall be with Grade W
Statistical Investigators. UFS shall be
entrusted to Statistical Investigators
Grade III.

Senior most Investigators in Grade III
• available in the NSROs/SROs isoU take up

scratinylinspection/ supervision in
respect" of Socio-economic Surveys at 1^
level However, if there is shortage of
Statistical investigators Grade III at anj''
place this work shall be entrusted to
Statistical Investigator Grade 11.

c) Statistical Investigator Grade II shall be
enti-usted with tiie work of Agricultm-al
Statistics (ICS) and Industrial Statistics
(ASj). They shall also supervise tlie work of



Statistical lavestigator Grade III and
Grade W in Price Collection (RPS/MCPC)
and Urban Frame Snrvej^ as per
requirements.

d) Statistical Investigator Grade I shall be tlie
incharge of tlie SROs/ NSROs and tliey will
be responsible for tlie quality of data
including scrutiny, inspection supea^sion
and technical co-ordination of ^
schemes. However, in case of Socio-
Economic Sui*veys, they will be entrusted
with tlie second level
scrutiny/supervision. The management
functions in the NSROs/SROs sh^ be
entrusted to senior most Statistical
Investigator Grade I/II available in each
office.

e) The ad-hoc Superintendents, who are
presently ftinctiomng as iii-chai'ge of

^ NSROs/SROs before the implementation
of the Sub-ordinate Statistical Service ^d
who could not be inducted, into Statistical
Investigator Grade I of Siib-orctinate
Statistical Sei-vice, will continue to
function as in-charge of NSROs/ SROs, till
regular Grade I Statistical Investigators
are posted. ^Similarly, senior most
Assistant Superintendent who could not
be inducted tti Grade II may be entrusted
with the supenasion of SE work. In
ejdbreme case of exigencies, tliey can be
enti-usted ivith the work of crop cutting
experiments.

3 may, however, be kept in mind that the
posting/transfer of Statistical Investigators in different
offices by the Sub-ordinate Statistical Service Cadre
will be done according to posts allotted to different
offices in tw^o grades i.e. Grade DJjlll and Grade II/1. It
could be possible that in a particular SRO/ NSRO there
may not be adequate number of field staff in di&erent
gi-ades in order to take up the ivork asindicated above.
In such cases j the work vrfU have to be managed
according to broad guidelines given above, with the
idea that as far as possible, primaiy workwill be done
by the junior ofacials whereas the senior offici^s may^ have to be allotted with the work of supervision etc.
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liowevei% an such arrangements may be purely guided
by tlie interest of the Organization and efforts should
be made to complete the work of different sui'vej'-s as
per tlie targets having promsion for
inspection/supervision/ scruthiy/ etc."

16. If one has regard to the above, tliese are intei--changeable among

the gi-ades. We do not see any definite assumption of duties and

responsibilities of loighei' nature of assignment to the chai'ge irom

functional scale to non-functional one. The condition precedent for

invoking FR 22(l)(a)(l) is assumption of duties and responsibilities of

higher nature, which is lacMng. Accordingly, decision of the respondents

to invoke fixation of pay Lmder FR 22(l)(a){l) tlirou^i tlieir O.M. is

^ cei'tainly in violation of FR as well as DoPSsT O.M. dated 22.05.1989.
17. It is trite law that any administrative instruction or executive order

cannot supplant the rules and cannot be in conflict xvith it.

18. Iti the light of the above discussion, Original Applications are

partly allowed. Impugned orders are set aside. However, the
respondents are at Hberty to re-examine the entire matter, mthe H^it of

our observations while taking a decision to fix the pay of the applicants

in non-functional scales, by passing a detailed and speaking order within

six montlia from tlie dateof receipt of a copy ofthis order.

19. Acopy of this order be placed in the court files of botli tlie Original

Applications.

mjL( (ShantofHajuj
* ' ' Member(J]

/w/


