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HON'BLE SHRI R.K.UPADHYAYA, MEMBER (A)

1. 0.A.N0.140/2004:
M.A.No.134/2004:

Vidhva Ram & Ors. _ f-;Appliqénfs'“( , ‘
VS, . T e e :“ ’ " s ) . . P

Union of India & Others ' .. Respondents - - = |

2. 0.A.N0.1542/2004: . o S

~ Balram Singh L f.;y, Appllcant,f S
. : Vs . 7 5 AT

Union of India & Others ..{ Respondents ﬂq;f' g
3, 0.A.N0.1557/2004: T L K
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M.A.N0.1251/2004;

Raj Kumar
Vs, e
Union of India & Others
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Ashok Kumar SqngralOMAB““g . Applicants\k
Union of Indla & Others .. Respondents
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M.A.No.1113/2004; e
Rajendys Singh & Ors. e Applicants _
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Union of India & Others ‘o Respondents
0.A.N0.1310/2004: .
M.A.N0.1114/2004:
Ram-Chander & Ors. . Appllcants .

vs. ey i o “?
Union of India & Others e Respondents

. . \}‘ Ty

.0~A-N0-1327/2004=_mwm%thwwWW;WWMWWMMWM“wwﬁhw e

M.A.No.1122/2004: : ‘ -
M.A.No.1123/2004:

Vijay Kumar & Ors. - ..%Applicantsn
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M.A.No.1125/2004:
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0,A.N0.139/2004:

32.

33.

34,

Present:

M.A,N0.133/2004:

Jai Singh % orthars

vs.

Union of India & Others'

O.A.No.243/2004: .
M.A.N0.212/2004:

& Others _
Vs,

Desh Raj

Union of India & Others

0.A.No.1367/2004: _
M.A.No.1145/2004:
M.A.No.1146/2004:

Ravinder Singh & Ors.
\4-
Union of India & Others

O.A.No.
M.A.No.
M.A.No.
M.A.No.

1427/2004: .
1203/2004: L
1204/2004:
1266/2004:

Bahadur Singh & Ors.
vs.
Union of India & Others

Note:
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mResnondents;

= gt

..Applicants

"mkééﬁohdents

Applicants

.. Applicants

e S

Applicénts

. Respondents

Details of the memo. of parties are in th

" respectivé OAs.,

Ssh. K.C,Mittal,

Eg -

counsel for applicants_ in

I Respbndentsqwh

e
T a?
(U

o

OAs-1465/04, 1466/04, 1470/04, 1471/04, |

1507/2004, 1510/2004, 1512/2004,.1517/2004

1527/2004, 6391/2004, 1225/2004}-1278/2005;j3;_ R
1292/2004, 1293/2004, 1294/2004..1309/2004: ‘
1310/2004, 1329/2004, 139/2004, 140/2004 anddw:. s
243/2004, : e {
Shri R.K. Shukla and Shri C.K. Shukla, . .
learned counsel for applicants in OAs- 1572/2004,
1483/2004, 1485/2004, 1493/2004, 1511/2004 )

1327/2004 and 1427/2004. ’

Shri Rajiv Kumar, learned counsel for o

applicants in OAs-1461/2004 & 1367/2004 - ,

Ms.Varuna Bhandari Gugnanl,,learned counsel for -

applicants in OAs-1271/2004 & 1351/2004 _ S

Sh. Sachin Chauhan, counsel for appllcant 1n OA-1557/04.

shri B. Dutta, _learned. Additlonal 501101tor General
dlonngth Ms. Geeta Luthra, Ajesh Luthra and Shri ,

. Saurabh _Ahuja. learned counsel_fo: respondents in all
OAsS . =5 . .

ORDER
Justice V.S. Aggarwal:-

The Delhi Police Act had been enacted in the

vear In exercise of _the powers conferred under

1978. ...

Section 147 of the said Act, different rules including
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. the Delhi Police (App01ntment and Recrultment) Rules,

1980 and the Delhi Police (General Cond1t10ns of

Service) Rules, 1980 have been enacted. . Fo _wpropern,

administration, the Union Terrltory has been divided”n

into different police Districts. Every police

District has number of police stationé..MIhere is an -

officer incharge of the,police_headﬂinf;eachdwRolice.

Station. ' S

2. On 18.9.1998, the Addltional Commlssioner

of Police had written to the Joint Seoretary, Mlnistry '

I7
of Home Affdlrs reouesting that in order to make :
new Pollce Statlons whlch had been sanctloned, 500
more Constables would be requlred from Central

Para-Military Force on deputation. The,saidf_letter

reads:

"Sir,

It was agreed by the M1n1stry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the - Govt. ..
of India to . start functionlngj, ,
immediately, 500 Constables from CPMF
will be given on deputation till" Delhi

Police raises its own force to man thesel;
Police Stations. )

2, It is, therefore, 'requested
to kindly intimate the names of 500
Constables, who are willing to come ‘on
deputation. to Delhi Police, at the
earliest so that action for completing
the formalities regarding their -
deputation to Delhi Police is completed
promptly. A copy of - the  terms and
conditions for deputation in Delhi Pollce
is enclosed for ready reference.,

Yours falthfully,
sy
(S K. JAIN)
ADDL. COMMISSIONER OF POLICE: W
.. HEADQUARTERS ;" -DELHI.™ -~ .o

V. .
C it

}
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. .. There upon, the Joint Qegretary,Mm;nlervmmw_i

oﬁ Home ATFairs had written to d fferent Paggumllltary- ?? -
Forces like  Border SeéUVitY Foroe? Central Reserve fkfﬁAi ;
Police Force, Indo-Tibetten Border Police énaiCehtFal"g;i ﬁ
Industrial Security Force vide. letter dated 25.9.1998. ' . |
It reads: ) . »'f' :- ' - ; E ?

“Dear Sir, : - T .

Kindly recall my. - telephonic
reguest sometime’  back . regarding S : ,
deputation of constables from your force .. . -, L
to Delhi Police to operationalise the P E
newly created 17 Poliqe.Stationq; As the _ -
Delhl Police will take some time to raise- . o
itz own manpower the Para- Milltary Forces. !
may provide  about | 500.. Constables on
deputation to Delhl Police as per  the
break up given under:

CRPF 200
ITBP 100 , 3
CISF 100 - . - .
BSF 100 . : 3

It is reqguested that nominations .
of Constables for deputation to - Delhi oo 2
Police may be sent immediately. A copy '
of the | terms  anhd conditions for t‘ \
deputation to Delhl Police is enolosed. : ; Sy ;

o Yours 31ncere1y S L
N . . N v".. S i i ‘i

SO g

$a?/-" IR C o : 3

(0.P. Arya)” . oo ¥

& on different _dates which ahé;baéically,in;‘v'! .

i . o

IR R 1 i
RPN A AR A N S DI

the vyear 1999 followed by 2001, largé .number of |
nersons  saerving inHdiffereut;Pana—MilitarxmForcés_@eré'"j
taken on deputation to Delhi Polioe. We take. llberty

in reproducing the representative order dated 5 1.1999_Hw;,”

whereby certaln Constables from Central Reserve Pollce J}ﬁ,g_

y

Force were taken on deputatlontwﬂﬁgwﬁ_“;qvg;wm;gﬂ-@,‘j - i
"In  exercise of = the * owers'f'"f R %
conferred by the Commissioner of: Pollce,H_,ji ; .
Delhi, the Addl. Commissioner of.Police,. . - " % |
Estt., Delhl . ls . pleased.. to_. take. the . .- :
following Constables on deputation’ frdml'f'k ERE A !
C.R.P.F. .. to _ Delhi. Pollbe only. . for_..a -5 oy - 1
period of one year w.e.f. . the date they P T |
Cresume  their duties in.Delhi Police, -‘on. .. e )
the usual terms and condltlons: R R !
-y

}
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Applications. They all- pertéin to - théL» same”
controversy oTf repatriation ,‘mto_“ Lhelr f parent.
depair-tment. Some of the appllcatlons were flled after"'
the earllier filed 1oplicatlonsg. beoame r;pe_ for

hearing. It was_ pon51deredw,wthat:;sinoéhg commorn

questions were involved, therefore, they shou;diﬁeard

S.__.By_virtue of the prese nt appllcatlonhv we

OropOse to dispose of umihe,«above sg;d . Original -

and decided-together. ~ R

5. All the applicants are assalling the order
repatriating  them to theirﬂpareﬂt department. The

order in OA 140/2004 reads:

"Subidect:~ Repatriation of_deputafioni$ts
to their parent Department.

It has been. decided to repatriate
all the police personnel taken on
deputation from .. BSF/ITBP/CRPF/CISF ' to
Delhl  Police, on 3rd of February 2004 to
accommodate candidates already | selected
for the post of Constable and -awaiting .
call letters since January, 2003 A list
of the deputationists is enclosed :

) The deputatlonlstb/constables mdy;~
be  informed immediately against, thelry"

nroper receipt that | Lhey w1ll " beg}fﬁf; 
repatriated on 3rd of Feb.  .2004" to their .. . -

parent  departments_ and . no . further“‘
extension will ‘be qranted' © .. The;
acknowledgement  in. toke en, of having noted
the contents of this letter by . thez
individuals may be kept on, reoord o

54/,
(D.S. NORAWAT) /i -
DEPUTY. COMMISSIONER OF POLICE -
HPARS: (ESTT+ )z DELHI,

various grounds, hamely, that the order so pdsqed is - -

discriminatory. lhe ,applloahts dre decmed have

been absorbed in Delhi Police as per Rule 17 of  Ehe-

belhli Police (General Condltlons of Serv1oe) _Rules,

1380, In any case, Lhey cannot be repatrlapedf andA“

7. The $aid"‘order is -beingt-" alied on .
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— o —
have &  right to be considered - for. permanent
absorntion. It has aiﬁg“beenhggaentedTrﬁhat Clarge
numbeir of vacancies are avallable and the respondents”

plea to the contrary is not correct.

8.  Needless to  state that in the replies

filed, respondents have controverted the assertions

made by the applicants. They assert that. there - has
beer  suppression of facts in some of . the . matters.

Therefore, those apblioants‘shoqldtnot,be heard... The ;

Jurisdiction of this Tribunal to hear the'abplioations

s alse belng challenged besides‘thewmeriﬁs _of _the . .7

matter, contending that applicahtszhave'no-right or“;ZF
T |
¢laim in  this regard, which we shall_.'take~ up !
hereinatter, :
9. The' - first ™ and = foremodt guéstion, . ..
: " ' oy
therefore, that arises is: -
IY. TO EFFECT SUPPRESSION OF FACTS:- . ’ b
0. On an earlier occasion, OA.139/2004, - OA
140/2004 and OA 243/2004 had been ¢6néi@éhéd by‘.this
Tribunal, It was noticed by this Tribunal that: 4z of .
the applicants had earlietr filed an appliéaﬁion in
this Tribunal which was dismissed and this fact has. Q

heen suppressed, Sinoe%qthe,,other_ applicant$12h§d
joined them in verifying the Qfong chts, ‘thefefofe;
the entire applioations,were dishissed. Y‘Applioants
filed Writ Petition (Ciwvil) Nos.9562—9640 of 2004,

The Delhl High Court recorded on 31:5.2004:
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-\ -
. ALl theese phetitions.. belng,,_w
_identical _in_nature and arising. outuof a
COMMORn. . _ Trlbunalﬁw_nmgrde; _______ d15m1551na

petitioners’™ OhAs are disposed of by thils
cammon order. L ... . T

Fetitioners are oh deputation to
nelhi Police and have been ordered to be
repatriated to thelr respectlve parent
departments. They challenged, this 1in
their r@spechve 0As befare the Tribunal
on the plea _that_ they had. a _right Lof
absorption _1n Delhiu ~ Police. . The .
Tribunal, however, . instead_ of _dealing. . -
with thelr case on merlt reﬂeoted _thelr -
Oi&s on the ground that 42 of  them. had "
suppressed the dismissal of OAs #iled by
them earlier on the same subjpptimatter. '

Fetitioners grlevanoe is . two
fold.  Firstly that they .- “had - claimed
absorption in Delhil Police onh | .several
grounds and secondly_ that even 1f it was
assumed that 42 of them had suppressed
some information.  and had =~ approached
Tribunal with unclean hands, ‘the O0As
filed . by. others could. .not have been’
dismissed for this. e

We find merlt 1n fhe plea beoause
aven 1if it was accepted that 42 out ~ofl
these oetltioners had approached Tribunal -
with unclean . hands, it could: not: have.
constituted a basis for dismissal of OAs.
filed by other pestitioners. Thelr olalm
for absorption was required” be’ i

considered -on . _merits.. - It seems; thatwa;qu g
Tribunal had falled to. take. this_in.. . ... ¢
regard and _ had rejected, the OAs: of all

petitioners -on this basis, The- Tribunal*'p;;qn}?vy

order, _therefore, _can’t. suataln,and:
set aslde. Petitioners  0As . 139/04,
140/04 . & 243/0qm,sha11‘;rpv1venwand, be
considered afresh by the Tribunal and
disposed of on merits  by. appropriate
orders. We are informed that <similar
matters are coming_up before it tomorrow.
Parties are, therefore,, K —directed - to
appear . before _the Tribunal on 1.6.2004
and seek oonsideratlon on thelr, revived
OAs also, e s e ¥ L
Dasti,
s

11, Keeping _in view, the sald flndlngs,¢ if_

becomes unnecessary to probe further 1n this regard

12, . On. behalf_ of the respondents, it was
pointed that even the Delhi High Cqurt'felf that 47 of

them who  =uppressed the facts_ had_ apprOached . the,

o e Ay e e =
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Tribunal | with ,umoleanedwhands&mandwthehgfo}é;;;jhéir

claim  should be dismissed.. We_ have.no hesitation. in

rejecting the said argument because the. Delhi High

Court had only stated that claim on merits .should be .

decided. Keeping in view, this important finding.which

is the npenultimate finding, the . above  said  facts

recorded, "even_ if -itwwasmacqeptédpthatm42Muouﬁ;mef

these petitioners;had_approaohed_Tribunal,withgunolean

hands™. cannot be bighlighted by the respondents.,

13, ”Our,mattentiopmmin_this,,Eegafd,'by_'the
respondents was drawn, besides.above said facts, to DA
1271/2004, . Learned  counsel  for the\vreséondents
contended that there is a misstatement on facts of
possibly change of the last page_ of_ the,“relevant
clause illegally and therefore, the petitidn,_hust

fall.

14, Perusal of the said OA revealed thﬁéi iF-w
was  Filed on 15.5.2004. _  The_ applicants thel"eln K
C“allehéed the order of 14.5.2004 which hés;n§i:'§venlf,
Passed on that date. Tt was eIQquéntlx expléiﬁéd'thétf{

when the petition was filed on 13.5.2004, it was =

returned by  this Tribunal and ,thereafter ‘itﬂ wasg

re-filed and this plea of the resﬁéndén§é shoq}ﬁ ;noi J”£”

he accepted. MNMJ..M,NMN;W,NL;ﬂwM;M”“hl, e e

: : o | .

15, We have no hesitation in rejéCtiﬁg'jthe'i'f

sald argument. . ~~w~w~mwuwﬂmwMMh;m“”..ﬂuf';;t,f%f"_LT%
6. Rule 5 of the Central  Administrative.. b . .

Tribunal (Prooedurel_RuleshMJQBI_réadé,aslunderﬁL ,,,,,, ;

"5, Presentation‘and'scrﬁtiny,bf %

applications.- (1) The Registrar, or the r

officer authorised by him under rule 4,
shall endorse on every application the

\/
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date__ on which it is presented. or deemedz
to  _have._ been presented: under thﬁt rule o
ahd,shall“siguﬂﬁhe ndursement “@w. : '

EE N

% Do Cond

(2) If, on _ _ scrutiny, the :
application 1is found to be. in order, it -
shall be duly registered and _given . a , - R
serial number, ' P o B ~

P T

(3) If the . application;. Lo
serutiny, is  found to be deFeotIve and i

the defect noticed is formal in . nature,““ﬂyh P
the  Registrar may allow the party to ’ :
satisfy the same in -his presance, and if .- ;
the sald defect is not formal in nature, ‘ B

the Registrar may allow .the ‘applicant’
such time to rectify the defect as he may
deem it [where an application is
recelived by registered. post,,g the
applicant shall  be informed of the
defects, 1f any. and he shall be required
to rectify the same within such time as
may be stipulated by the Registrer]t

[{4)(a) If the applicant fails to
rectify the defect within the time ‘
allowed under sub-rule (3), the Registrar '
-may, by order and for reasons to be
recorded 1in writing, decline to redister
the application and ,blace the matter

before the Bench - for - appropriate W Wﬂj
orders, 1" o a P +
17. Perusal of the same elearly'éhowsmlthaﬁ Tl

when there are certain. defects in the petition, . the
same can only be removed. Without;the pérmission ,of

the Tribunal, the relief olause-boﬂld hdi:bé ohanged; o

or interpolated. NeceSSdry applloation for amendmentﬂ.

Y

o, m\xmwow :vik; anq‘.;ﬂ; BT

must be Filed. It has not been done so ’jIr elthervp,ﬁf-'

way if the application. ‘was filed even before :the i
impugned ordet Was paesed _1t mu«t he taken ot be
without merit and in any case 1f there 1s any ‘changei

g e chegeeiac T Tdeadag e 8

which is not permlttedd_ in. ldW; ‘ EHé]t petltlonw.
necessarily on this“'esbeci“hgs to fail.-j”H;Q;CeF;ﬁf?ﬁ"
keeping in view.the findings whidh-weﬂrhev alleady-f ’I
referred to above in the Writ Petltlon filed .we, must;ﬁ}fﬂ

delve on the merits of the matter ig;,,ef“ f:fgw s

IT) WHETHER THE FENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION'



8. The question as_to whether ths Trlbundl
2‘-.

has  the luilHdICLlQh to.entertain_ the. ,PpplicathNS\
pertaining to members of the othehAArmedeorces who!
are on deputation, the learned  counsel  for. ‘the _

applicantswhad,drawn‘oqrnaﬁtentipnmto;thewfaCt,fhat;in

an earlier application filed by Sh.. Satender Pal and

Others (0A No.3202/2001, decided, on 11.11.2002), this

Tribunal had dismissed the application'h01ding:

. ... We _have _ _ considered these
aspects. It 1s a well known fact that
cause of action is bundle of facts, which.
constitute cause of action. In this
case, the gquestion  of . absorptlon s
involved. For the purpose of absorption .
it 1is a. well-settled principle. that  the = ¢
concurrence  of .. borrowing depaerent S
lending _ debdrtm ent, as,hmwell as _ _the.
enplovee is required unless the

- concurrence of all these three parties is
there, the @mployee cannot be absorbed in
the bo:nowlnu department.. In the case
the leading department has not diven the
NOC  despite the: fact that the borrowing
department has written letter.for this
purpose for  granting  of NOC . by, the
present  department which is a BSF. and ‘. .
employees are also that of BSF. <o. the:
court cannot assume the: jurlsdictlonr to
give any direction to. the BSF autho:ltiea
as  Sectlon 2 of the AT Act- does. not
empowar  the court  to - entertdln-f'thib
netition of member of any Armed Forces
seeking  a elief against Armed.’. Furces,
Besides thdt since the parent. depdrtment

Cltself  has not_given the NOC rather they - i

fave Cdteqorlcally refused to give -NOC . -
and  rather BSF authorities had’ requebfed"

. the Retoondents - to - relieve the -
appligants, s0 | they are. repatrldted as
per Annexure R-6, R-7. g

19.

salcl

-

No. 740672002,

salid | order primarily on the qround that 31noe ﬁthe :
order had been passed by _the. Intelllgence Buredu, any

challenge Lo it \QUdrgly 1@11 within Lhe jurisdlction

ot the lr'bun 1 and theleupon At de held

The applicants therein had ohéllenged the.

order of this Tribunal . by flllng T CWE

The Delhi chh Lourt had set aslde Lhe;4ff‘{

B e TP

T T
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Wh,mntWQ;mfindmw§ub$tangﬁwiaaqme;mnlgﬁ“
.becauseumpeti;ion@mgWWQA@w;w§§;w;ﬂigeoted .
against orde};._da-tedwl_[_.,ljj_,,zqoZﬂ_@%;nge_;gg,_r:gwmm~
A Lo OA)H.Das3§QWanW%the&@I&m;;mhereby
petitioners wérertommbe.ordereduvtod be
repatriated. The - Tribunal was crequired

to  examine the validity of .this order

.....

first because it had taken over the issue

of NOC. - Since this order was passed - hy .
the IB, any challenge to it.squarely fell -
within_ the jurisdictionwofwthewtribuna;! o
AThereforeauthemgrﬂanmpa§§ﬁdﬂbx;it\washing‘ .
its  hands off cannot sSustaln and is  set !
aslde. . ST '

The Tribunal s resultantly
directed to revive 0A."3202/2001 * and.
consider it afresh and dispose it of - by .
passing appropriate orders under law, .
Parties to appear before it on 2nd
December, ZODZhM:Meanwhiledupetitioner's
Present status in IB which was protected :
by  the Tribunal vide interim order dated = *
28.11.2001 shall not be disturbed til}
disposal of thelr 0A within foup months
of First appearance of parties, "

20, We know from the decision in the case of

Ls CHANDRA. _KUMAR v. UNION OF INDIA AND.OTHERS, 1997

SCC (L&S) 577 that the Supreme Court in unambiguous

terms  held that right.to'seek,judioial_reyiéw is one

of  the basie structure of the Constitutioh “and all

decisions of the_<Admihistrative_Tribudal‘ would be .

subject to the scrutiny before the.Divisién géﬁCh'fof g

the High Court within whose,jurisdictiohfthejfribUnaIJ

concerned  Tell., Keeping in view the'éaid fihding"bf'f$

the Supreme Court, we have hot the least hesit

r

conclude  that the decisions of the High:Courisrbwould

bind this Tribunél“becausewthis‘Tribqﬁal,ha$’allwindia*

jurisdiction.

i

21. However, respondenfs’}fiéarﬁedf,@ounsel
contended that the question raised about‘fﬁé‘iph@re@t;;‘

lack of iurisdiction of this‘Tribunal,-had*hbt Dbeén?

adgitated or raised beforejthe_Delhi High';Court: and,

Lation to. . .
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Tribunal and the guestion. raised. by fhe respondents.

can s2till be considered.

)

of  the Supreme Court inwthe‘c

ANR. v. SYNTHETICS & CHEMICAL LTD. & ANR.. Q1991) 4

SCC 139, The Supfeme Court held that. even' the

decisions of the Apex Court which are sub silentio on

conseauently, the said decision cannot bind(c?f this

27, gur attention was drawn. to the decision ,

, of STATE. OF u.p, ~'&_

certain Tacts and law would not . be  a  binding

enni

nrecedent. The Supreme Court held: . S sé*FW”T““

LR B A e

YT, Does this principle extend and
apply to a conclusion of law, which was
nelther ralsed nor preceded by - any
consideration. In other words dan such
conclusions be considered as declaration of
law? Here agailn the English courts and -
jurists  have carved out an exception to the
rule of precedents. It hdb been explalned
as rule of sub-silentio. ."A decision passes’
sub silentio, in the technlcal,senee Cthat
has come to he attached to that phrase, when
the particular point of law involved in the
decision 1is not perceived by the dourt .or
nresent to’ iteﬂmhnmindLT;W;(Salmond'ﬂ on

Jurisprudence  12th  Edn., =~ p.153). ° vIntzﬁff
Lancaster Motor__Co, - f(London)--Ltd. _-v.

Bremith Ltd. the Court did not feel  ‘bound: .
by the earllier decision as_ it was: rendered ' )

‘without any argument, without reference. to

the cruclal words of the rule and' without
any citation of. the authority‘,‘ It was'*
approved © by  ~this - Court in T Muhicipal -
Corporation of Delhi v. Gurnam'Kaur.. The .
bench held that?,‘preoedentsrwsub—silehpio

and without argument are of no moment . ' The - "
courts  thus have - taken recourse. Yo this
principle  for relieving from. 1nJustice
nerpaetrated by unjust . precedentsi’ . T4
decision which 1is not express and. is not
Tounded on  reasons npor it proceeds .on
consideration of issue cannot be deemed +to ' ,
he a law declared to have a binding effect ., -
as is contemplated by-. Artiole Lotary ‘
Uniformity _and consistency . are ,oor .of
judicial discipline. But that which escapes

in the judgment without_ any occa31on 1s not
ratio decidendi. In B.Shama Rao V. ‘Union
Territory of Pondloherry (AIR 19867 SC 1480)

it was observed, "it is trite to sav that a

decision is hlndlno“not because . of- oﬁ}
conclusions but in regard to its ratio and S
the principles,  laid down__ thereln S Any L

declaration or onclu»ion arrived without

viagn -

i

i
;

M
i
u
i
4
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annlication of mind or preaeded wlthout any .
reason cannot be deemed_to be declar: tion.of

law or authority of”qﬂgenexal nature: blndlng; .
a3z @ precedeant. | Restrained inwd13>ent1ng or._
ovatruilng is Fu;,“bdke of ‘stablllty and
uniformity But rigidity beyond ‘reasonable
Limits is inimical to the growth of law.” ..

.0

23

highlighted., o g e

B i R LR USRNSSR A BSOS SO

Z4.  The Adm:nlqtrative Tribunals had been setﬂ

S 3 - '3'1

up  primarily to deal w1th the serv1oe matters.,x4the“lﬁ

Administrative. Tribunals Act had been pabsed and the

Administrative 1r1buna1>“ draw all thelr powers Trsmv
the bprovisions of Admanlxtratlve Tribunals Act 1985ui
The Tribunals are creation of the statute dnd 1F hé'
“Act  does not give the power Lo the Trlbunalq At 1acks

of inherent jurisdiction to hear the matterg in_;this‘

regard.

-~

Act, 1985 specifically provides -that. this brovisién of ,

Lt

the Act does not apply to cektaini»offiqeré'iaﬁdﬂr

persons. It reads as under: S

"The provlsions of this Aot shalli'figj

 hot apply, LOL-;MWﬁy‘qMW

(a) any member of the’ﬁéval “military
or alr’ forces or of any other
armed forces of the- Union,f

{(h)Y [ omitted ]

() - any officer or servant of -the.
Supreme . Court or. _of_  any High,
Court for courts subordinate
theretol;: . SRR

(d) any person appointed. ito.’ the
secretarial staff_of*eithér,HQusel
of Parliament of | ' to . the

] seoretarialn,staff “of any ‘State
Legislature or- a House thereof .
or,..in__the _case " of ! Union -

Territory having a- Leglsldture, ~f;;'

of, thdt Leglslature.uﬂ;ghmwA

H
1

It is this principle which - is being

2%.  Section 2 of the Adminiétrafﬁve Teibunals

——— TR 2w
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6. Section 14 of thé,Aot Further. tells ys

ahout the

Administrative Tribunal.

14,

jurisdiotion_

18-

and powers. of the _Centr al

—

It reads:—-

Jurisdiction, powers ahd_authority

of the Central Administrative Tribunal - (1)
Save as otherwise expressly provided in this

Act, the Central Administrative, Tribunal o
shall exerclse, on and from the appointed '
day, all the jurisdiotion,_ powers and
authority exercisable immediately before
that

day by all courts (except the Supreme

Court in relation to-

{a) recrultment,
recruitment, to

te  any civil service of the Union. or

civil

and

. Mmatters  concerning . e
any.All-India Service or. -7

conneclted with defence or in the defence

services,

being,
Tilled by a civilian:

in either case, a-post

(b} &ll service matters concerning-

(1) &
or

{(i1) & I
All-Thdia
refarrad

gppointed
the Union
the Union:

(1ii) &

refterred
appointed

member of any A11~India Serviééf

person [not being a member of.an. . ..

Service. .or a person -
te  in clause  (&)7 -
to any civil service of ..

or any civil post under
or : -

¢ivilian [not being a member of .
an  All-India

Service or a petrson
to  in clause (c)],
to any defence,,serviee&.

Or & post connected with defence,

and pbertaining
member,
connection with

person

to the service of . “such
or civilian, Jin
the affairs of the Union

or of any State or of any local or other

authority

soclety] owned
Government ;

(c) all service
zervice
of the Union
Appointed to

sub-clause
DErson
by &
other authority
sociaty )
of  the Centra)l
appolintment,

matters
in connection with the- affairs

any service or
referread te  in

within the‘territory'of"lndia
or under the control of the
of  India or of any

Government‘
corporation - Tor
or controlled by the .

pertaining - to
concerning a peﬁson.f
post -

sub-clause (ii) or

(i11) of clause (b), ‘being a .
whose services have been
State Government or any local . or

placed .

ar any corporation [or

or other hody, at the disposal

Government. for such

o .“;_
post under the Union or to a post
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[Explanation.- For The removal of dogbtsq it

is hereby declared, that referenoes to
"Union" in this. . _sub- Seotlon shall “be-.
construed as 1ne1ud1ng references also Lo a.
uniaon territorv.l . . e X

(

§ Lo

7) The Central Government mey, by

notification, apply  with effect from. suoh,-
date as may be speoxfled in the notiflcetlon_

the

provisions of sub-section (3) to %1oca1

or other authorities within the-territSfy of

of

India or under the control. of the . Governmentath;;
India and to corporations -lLor sooiet1es1.ﬁ
owned or controlled by Government, not being . !

a local or other authorlty or - oorporatlon~

[or

soclety] conLrolled or, owned by awstete‘vff

Government

Prov1ded that 1f Lhe Centrel Government vﬂif >f
considers it expedient’ so to do for ~the. .

purpose of facilitalting transition’.to = the-

sSCGh

of
of,

eme as envisaged by this Act, dlfferent,r
dates .
sub-section in respect of different;olasse8%¢

or different categories. under any _.class ...

may  be  so epe01f1ed under\ - this .

local . or ... other __authorities. . or:

corporations [or societiesl. . 5. ..

(3)

this
Tribunal shall also exercise,,on and from

the

Save as otherwise expressly provided. in
Act, the Central " Administrative

date with -effect from which. . .the

nrovisions of this_sub-section apply to any
local or other authority or corporation [or
societyl, all the jurisdiction, powerS' and
authority exercisable immediately, : before’
that
Court) in relation to-

(a)

{(b)

Saction

Tribunal
not apply to a member of an Armed Force.awSectionggrhq :

also opened itself w1th'the wordsg;Seve,asi otherwise .-+

N

date by all courts (except the Supreme

recruitment, _ and__ _matters_ concérning

recruitment, to any service er;poét;,in
connection with the affalrs.-of such.
local or other euthorlty or corporation"

lor socletyl: and.

all service matters concerning a person .

(other” than a  person treferred. to - in

clause f{a) or clause (b) of sub-section

(1)1 appointed to any. service or post in

connection with the affairs ‘of ‘such

local or other, authority or corporation.
lor society] and . pertaining’ .to - the -
service of , such_person_ in _. connection

with such affairs." N .

~ i

27. A condoint _readlng of Seotlon 2 and -

{n.(\

14 would show as reeoondents argued that thls'?

may have no Jjurisdiction. beeduse the Aot doe««,
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expressly orovided - in  this Act, ™. Th%ﬁefon@; the
nrovisions of Section 14 are subject”to,tQQ,provlsions

of Section 2 of the Act.

Z8. However, as already pointed above and .
held  in +he case of L. . Chandra Kumér,j(supra)- that:

once the otder- of-.. this Tribunal . are- subjebt to

judicial review, the decisions of the High Court would NIV

hWind this Tribunal. It odnnot he sLated that the

order of the High Court was sub Qllentio because thls,i3'
Tribunal had invoked Section 2 dnd dlsmlssed ,the"'

application. But the Delhl High Court 1n;1Ls .w1sdom

has held that once the order passed by the :conuerned

officer is within the purview and jurisdlotlon of thls‘

Tribunal, this Tribunal has the jUFlSdethh to_-7:

entertain the application like true soldiér bow$7 his

head to the sald decision..

29, Respondents relied upon the.decision of."

the Supreme Court by the respondents in-fhe'oése"pf o

MAJOR M.R. PENGHAL v. UNION OF INDIA AND OTHERS, JT .

198 (5) SC 624. The said case pertains  to Postal

Department. The person was working on deputation with

the  Army. A temporary commission was‘ giveh.ﬂ The

guestion for oonsiderationﬁbefore the,Apek Court4 was

as Lo whether the Central. Admlnlstratlve Tribunal will

have Jjurisdiction to entertaln the- application or not. ’

The Supreme Court held that the saild person could not

he treated as Army personnel and_conCludeday U

"9,  As stated above; :although
the appellant was selected by the Postal
Department for appointment to the post of
clerk, but he _could not be. ‘given any
appointment due to want of vacancy.inuthe



N
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unit of  his_ choice. Under" quoh

clrcumstances,  the. appellant was. bffered

an aopolntment to. work Las_a_ olerk'ln the
Army Postal Service on the condlt;on that -
he would remain a. 01v111an employee_‘on
deputation in the Army. The “appellant’
accepted the aforesaid offer. and; “agreed
to the conditions. that! he. would . reverL to:.
the civil appolntment. . in.. Posts . and:
Telegraphs Department on., hi< release JFrom:
the _Indian  Army_Postal. Serv1oe.p With
these conditions. ‘the appellant oontinued
to  serve in  the Army - permanent
employee of the Posts and Telegraphs
Department on doputatlon and. was promoted
un to the rank of a Maijor in- the» Indian
AlTY . However, the appellant. was only
given a temporary commission. and ‘he

worked as  such,till. the date: when hlb:; .
relinguishment was - ordered. ‘ The_ﬂww

aforesald facts clearly. demonstrate that
the appellant has a lien w1th the. Posts
and TYelegraphs Department worklng on
deputation in the Indian Army . Postal’
Service and at  no point [of’ time the -
appellant became a full- fledged army
personnel. Since the appellant was not a.
member of the Armed Forces and c¢ontinued
to work as a civilian on deputation .to

the Army Postal Service, his case was .-
covered under Section 14(1)(a) 'of the .

Administrative Tribuhals Act. - In. that
view of the matter, the High Court was
right in rejecting the writ petition
filed hy the appellant, whereas the
Central Administrative "Tribunal

erroneously . accepted. the claim ‘of "the

appellant that he is an army personnel

We, therefore, uphold the ludgment‘ and
order of the High Court dlsm1331ng the
writ petition filed bhy. the appellant.
Since the appellant while holdlnq civil
post was working in the Army Postal -
Service on deputation,. ‘the. ‘Central |
Administrative Tribunal had. jurlsdlotlon
to entertain and decide . -the. foriglnal
application filed by the. appellani.y, We
accordingly set aside the 'order ‘dated
31=-1-1997 passed _ by = the ‘Central
Administrative Tribunal, Prlncipal Bench,. -
New Delhi, and remand the case to.it to
decide expeditiously Original Application -

No.1647 of 1896 of. the. ‘appellant,,‘on
merits, " - RS

3

30. However, prov1aions of Sectlon 2 had notj:l_f

heen considered_ and, therefore, the de01>1on of theT

Supreme Court in the facts of. the case oannot be held :
9

to  be the question in oontroversy W' therefore,_’

PRI g

hold Keeping in view the ratio deoi dendi of the Delhl. I

T T T T T T
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High Court that we have no option_but“tohgonclude_that

this  Tribunal necessarily must_have a. jurisdiction to

entertain the application.

TII) WHETHER THE APPLICANTS ARE BEING DISCRIMINATED:

31. Learned counsel for~thewappli@antslqued_::”
that in  the past, some of_the‘other .persons who  had -

been taken on deputation with ‘Delhi Pollce had been;:lbe

b

absorbed while the applicants are belng dlscrlmlnated;>'

He referred to us para 5.17 in OA ;140/¢004}~wherein_

names  of  such persons have been given who “had “been - 4

absorbed on 22.11.2000.

@

whether in the facts of the oase it can be termed -to-
he discrimination or- not. - Learned- oounsel relled upon'"m“”
the decision of the Supreme Court in the oase of STATE_

QF MYSORE AND ANOTHER v. _ H. SRINIVASMURTHY, AIR 1976"

SC 1104, Perusal of the said 1udgement reveals vthat"
question for cons 1deratloh before the Supreme CourLL”
was 1T the person was on deputatlon and abqorbed aud’

If it was to be so done from_the date fhe :damé “on

deputation. The Supreme Court held:

. "17. On_the other hand, it-is. an
undquuted fact that six other employeesg-
whao were similarly situated, _. were .
absorhed from the dates on Wthh “they.
Initially Joined duty, after deputatlon
to  the Polytechnics. It is not the. case
of the appellant _that_ this principle
whereby the abqorptlon in the Department,
of Technical Education was reldtcd back
to  the date on which a person 1n1t1a11y
came on deputation, was. . ever departed
from,  excepting in the case of the
respondent, This being the . case, . the
High Court was right in holdlnq that the
State Government had .evolved a prlnolple‘
“that if a person was deputed to the
Department of Technical Educationj-ffom,

37, The guestion for 00h51deratlon 1s as ,to‘




.

~another department | and_ he 5tayed OH,NIQMM“,
that other department for =N reasonable“
Lond time his | ab<01pt10n 1n that
department should be made -to.relate back .
to 1he date on which he was initially
sent. There was no  Justification
whatever to depart from. this. principle of
policy in the case of the rerondentq who ..
was, in- all material respects, . in . the. '
same situation as K. N. | Chetty._ Very
uLchtly the High Court. hdS held. thdt his
impcrmxxx)b] reversion” for a .. short
while in_ 1955_to. the parent | department
was  No oround to. hold that he, was _hot
similarly situated as K. . Narayandswamy
Chetty. This so~- ~called reversion to the =
parent Department for a. short. perlod Cin ,
1955-56 could not by anyl'reckonlng be .
treated _as a break in his: service, this .
period having been treated as.leave. Nor- .

did it amount to reduction in rank. - In ;
any case, Lhis reversion’ iwas not - .
ordered owing to any fault  of the o

respondent. It is not-the appuuamzﬂ&—/ o f
case that the respondent’s work in “the - -
pepartment of Technical Education was e
found unsatisfactory or that he was ‘hot . . "
otherwise suitable or gualified. to. hold . ‘vﬁ.
the post of lelorlng Instructor in .that ™ - .7
Depar tment. That he was suitable to be ;
absorbed in that post, 1s manifest from .
the recommendation of the Public Service =~
Commission and is 1mp1191t,.1n < the . e
impugned order,. itself L AN

w o

33.  That K is _nhot the. uontroversy ?Beféréuﬂn§ﬁﬁg,

Therefore, the cited deéisipn must ffb held o be‘

distinguishable. B _,ann;-i“;17*4£${7*;““

34,  This queqtion had been con51dered by

Tribunal in the case x)f ARJUN SINGH NEGI V.

INDIA & ORS.., O.A. No H66/2003. deolded 28 2 ZUUBL
Therein also 1t was agitated that two oLher persons the
heen absorbed permanently. It was held that 1t is always
in individual cases thdt has to. be looked 1nto on 1ts own_'
merits. In fact, the Supreme Couﬁt 1n the case of THE‘

STATE__OF HARYANA & ORS. V. RAM KUMAR MANN, JT.1997w(3)

SC 4%0 had commented upon the doctrlne of disorimindtion
The Supreme Court held. that Government 1n 1ts own redsonb
can give permission 1n 31milar cases- to, some ' of ‘thef'

emhlovyees to_withdrawwthe;rmre31gnathnsa_ The ,,doctrine

1
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of discrimination is founded  upon existence of an
anforceable right.. Artigleﬂwlﬂ,weuld,apply .only when

invidious discrimination is meeted out to equals.

o

35, In the present case before us,_ as is patent,

from the impugned order, all persons taken on deputation
are being repatriated. We have already reproduced above |
the said order. Once a common decision has been’ taken,

it cannot be stated that the. aoplioants*,arel belng«“

t

discriminated. merely because some other personq in thet

vear 2000 were absorbed. Equallty has to be seen amonq

the eguals. Once all persons on dpputatlun are belngwﬁff

repatriated Ffrom whatever Force, we have no h931tation ln

i

concluding that the applicants cannot state thdt they are
beling discriminated. Resultantly, wWe - reﬂeot , th&

argument.

Iy, IF_THE APPLICANTS ARE DEEMED TO BE ABSORBED

IN DELHI POLICE:
36, The arguments advanoed‘havey,beén{'that‘_
some of the applicants had been working foh”moﬁe thanﬁ

5 vears on deputation. The Rules prov1de for .

absorption and, therefore, it is contended that' the ©

applicants must be deemed to have beeén absorbed.~-

37. After the arguments had been. -concluded, -
the respondents pointed to us the deéision of - the Fu11~
Bench of this Tribunal in thé‘mattér Jof. NET . "ﬁﬁm'

CHOURSIYA  v.  UNION _OF __ INDIA __& __ OTHERS,

0.A.No.1801/2003, rendered on 5.7.2004. In the cited.
case, those applicants were working as Constables in

Border Security Force. They had . joined the.
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Intelligence  Bureau during the year'1996‘asf¢§ecufity

Assistant  (General) initlally formgwperlod th?fiVéf
years but continued on deputati@n. They were 'not,

absorbed and were repatriated . -to their . parent:

organisatidn‘ The following questlon had been . POsed,
for the decision of the Full Benoh » wfﬁﬂ,’ 7“?”

L

"1, WMether the dDDllbant oan be deemed'
to have been absorbed in I.8B. .under " the

respondents 1rrespect1ve of the 1nbtruotlons.“"'

an the QUbWebL7 '

z. Whether the applicant has a riqht to
be considered Tor abs sorption in. 1.B. w1Lhout~
the consent of his parent department7 )

3. Generally,"”
38. The Full Bench considered ~ various
precedents and answered the same._N“ .
1) Applicants cannot be deemed to

have been absorbed in IB under
the respondents lrrespective of
the 1nstructlons oh the bUbJeCtr

(2) The applicants have ‘no rlght to
be considered for absorption. in
IB without the oonsent: of . the "

parent department in terms of
instructions oontained 1n JB - OM
dated 13.1.1992.

kg .
(3) Does not arise.” . o
39.

[

Larger Rench, in its broad prinoiple, ;ihé‘ arqumentl‘

advanced that after the dDDllbaht\ had worked for more

than % vears and Lhererore, Lhey are deemed

abzorbed, must Tail.

40.  There 1is another wav of looklng at 'ﬁhektr

samne matter. The que«tlon of: deemed dbsorption doea

NS

P

not arise because Lhere 13 preolous llttle Zdn“qﬁhe{u

record  to indicate . that the consentlofh theﬂaparéﬁtﬁ.A.

department has been obtained. R

Keeping . inu,viewwthé de0151on of “the

O R RS
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41, It was urged that undethhé'Delhi Po]ice
Act,  Rules.  _have been_  fr glegwwgndkﬁwtherefore, in.
accordance with the Delhl Police (General“VCondltlonﬂ.
of  Service) Rules, 1980, there could,;be_”pérmanent_

ahsorption of the applicants in Delhi Police

42, The said argument shall be considered

hereinafter wherein 1t _1s contended that . the sald..
nersons have right of consideration for -being absorbed:

in  Delhl Police. Perusél of Rule-17 offbélﬁi?‘Pdiioé'}?"nl

(General Conditions of Service) Rules, 1980 .clearly '

shows that 1t does __not oontempléte',the deéméﬁ

ahsorption. Resultantly, the said arqument must fcailh5

N

43, Pertaining = to . the same ?.argumentg_

¥

raference  has been made to Lhe deClbth of RAMESHWAR

PRASAD v. MANAGING DIRECTOR., U P.-- RAJKIYA NIRMAN’

NIGAM LIMITED &.ORS.. TT 1999 (7) SC 44 which w111 be,A

in-appropriate.  We <ha11 deal w1th the sald deolsron'
hereinafter agaln but parab i dﬂd 15 oﬁ;the de01sion
in fthe case. OT Rdmeshwar Prand (supraf"

reproduced bhelow for Lhe deO of,»T"t‘;u:il:l't:y,._~

“14, We agree wifh*the 1earned"x
Counsel for the Respondent No.l dnd make"'
it clear that. an employvee . who on
deputation has_ ho rlght torbe, dbsorbed int- .-
the service where he ~is working ‘on . |
deputation. _ However. . in some cases it . .7
may depend upon statutory rules to ‘the

absorption of employees "on deputation.'*

contrary, It . . rules_. - proVide,qgforj i

- : - NS

nj
i,
s
"_ N
-l

then _such employee: has ‘a right. to . be, T

considered for absorption in’ accordance ¥

with the  said rules.__ As quoted_ above, .+ . -

Rule 16(3) of the Reoruitment‘ﬁuleéftof"f;fb

i U P'
Absorption of Government %ervants 1n,:fpn
Public UnderLdklngs Rules; 1984 Pruv1deb Lo
for abxorptlon of an employee who are. on-‘g
deputation. L

the | Wigam_ _and__Rule 5 of @ the .

R, B [ i s e et e e o



/'2’?-.”

150 L In. themu& present mgaseh_g}w>: %
considering. the. faclts..i ."WJ@(D rent :
that action  of. Féspondan I N S 1 Y1 A '

passing . the__order for _.repatriatio h. or. RS

ot

absorption qua._. the _ respondent waémf;__ o
unijustified and arbltrarys. . On the basiﬂ 'fq‘_ IR
of Rule 15(3) of the_ RecrultmenttJRules, oo

appellant was appointed on deputation in Bt
May 1985. He was_ relisved . from --his "7 -
parent department.on 18th November. 198% -

and joined Nigam on_19th Novemberl, . 1985, 7 5

Under Rule 5 of the U.P.: Absorption of ;

Government Servantsw"wﬂg 1n_ﬁﬂ, Public. 7. ;

Undertakings Rules,. 1984, he was requ1red\fj;j'”“'"‘
to file an application for his. absorptlonpig’?- ‘

in employment of Nigam. Thereafter on.. -

the  basis of letter dated 22.1Z. 198%: L.
written by the G.M. (HQ) and ;on® the = - -~ 7
basis of the letter dated ~30.12. 1987 -
wiritten by the G.M. (NEZ), he opted for .
continuation and ab\orptlon in. serv1pe of_;‘
Nigam by letter dated 31st” December 1987+ .
The General Manager. (N.E.Z.) by. letter.
dated 17th September, 1988 wrote to the
GM (H@) that appellant s service record -
was excellent; he was useful in-service o
and as he was about to complete 3 yeare o o
on deputation, appropriate- order of « = !
ahsorption be passed. HNothing was heard

from the General Manager. Further on.
19-11~1990, as_ soon as the appellant
completed S vears of deputation, his
deputation allowance. was - stopped. with

affect Trom that date. The appellant ,
continued in service without any break. x
#s per Rule & of the U.P. ~ Absorption of '
Government  Servants .~ in . . Public . ..
Undertakings  Rules, - 1984 . which was ' . .. '
admittedly applicable, provides:that “no . .
government servant shall ordinarily. be - L
permitted | to remain_on. deputatlon, for a. L

I i
period exceeding. 5 years. = (If . the .7
appellant was not _ to be dbSUlbed ‘he';b,é,ﬁ_ﬁ
cought to have been repatriated: in the - SRR
vear 1990 when he had oompleted S years . P
of service on deputation. By not doing . . . 1~
s0, the __ appellant . ‘is- Seriously S
prejudiced. The delay ot 1nadvertentg‘w;_;
inaction. on the part of the Officers “of ™ ™" 7
the Nigam in. not pd331ng approprlate- _
order would not. dffeot the ‘appellant’s’' = -
right to be dbsorbpd - S

\

rerusal of the . Tlhdlth ,das' well ;as‘ Lhe .ruleS'fﬁ

' e

applicable to the rexpondents before mhe Supreme Courtl -
« o AR
clearly show _ that there Lwas oo a tlme jlimlt ort b
. - Soer ' ,) !

deputation prescribed. Rule 4 olearly provided that
Mo | Government servant, shall. ordlnarlly bew permltted"

to  remain  on deputation for a perlod exceedlng flve

vears"

Thereafter, the eubeequent rule plonded For




ghsorption of such persons.  In the mathr berote the

i
a

Supreme Court, the persons were continulng,to,work and

in  fa

O

ce  of the rules referred to dbOVe ~paﬁticularly
Sub-rule (1) to Rule % of the Uttar Pradesh Absorption.

of  Government Servants inﬂPubliQ_Undertakinggijuleﬁy

1964, it was held that the_concerned ‘penéon: stand .- ;

absorbed in the service of Nigam..

Gir, That 1is not the positidnlIBéforé“vqé;f ?
There is no such rul@ oorrespundlng to Rule 4 oF fhe;}ﬁ
Rules applicable in  the mattér'before T%hé_ Supreme’
Court. In Tace of the,afofesaid;{‘thg plea thatﬁf'

applicants are deemed  to . haveu'“been absorbedTJ’?

particularly in those cases where they hdve worked Tohf

5 vears or more, must fTail. ﬁ ‘ S

45, Rule S5 of the Delh1 Pollce (App01ntment &

Recruitment) Rules, 1080 dealsw1th reorultment Lo the'

elhli Police and CJau«e (h) of the " saiiie: reads ggsjk

under : R  ":]"i‘$§3§fL'

“{h) Notwithqtanding g' anything}-“
contained “in these - Rules, “where rthe-
dﬁmnnlerator/Commiqsioner of Po]1ce is]'.A5
of opinion that it | is necessary. or. "
expedient 1n the interest of work so to
do, he may  make, . app01ntments to- .all.
non-gazetted categories of both executlve_
and ministerial cadres of Delhi’Police on
deputation basis by drawing . suitable.
persons  from any other State(s) or -Union: K
territory or Central Police Orgﬂniqatlon:“ o
or _ any., other _ force. _ Whe . such
appointments are mdde by the. Comqus1oner
of Pollce, the same shall be reported to.
the admunlstrator forthwith. _*‘Suoh"
appointment;,_onm,deputation,basis;*shalliy
alse be subject to .orders issued by.,the

5

g MMk den”

S
i
e
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Govt. of, Indla/Deihi Admlnlstratlon.rrom PRI
time _to time. qovernlng the deputation of.. .
uovernment servants. e o ' v
. Lo RN i
AL T - . 1 2‘
It permits taking persons . from 'Central o Polloe i
i
. e
Grganisations orh_any,‘othegwforce on _____ deputdtlon t IR
1 e
Delhi Police. Rule 17 of Delhi Police (General " i
% B i' sw . z ‘.4_‘;‘ . : ’L“
Conditions of Service) Ruleshm19801_whlch;has;Stﬁongly ;oo
TR SR
bheen rejled uponJ permits the Commissionér of Pblioe,'_  i?g~
Lo 1Ltlon pelmdnent ab&orptlon in De1h1 Pollce}wéf;ﬁ':kﬁ,
v uppaer and lower @ubordindtes wi1h the :consent 1and o
concurrence of  the Head of. the Poiicé,forcew;oﬁ;;ghe_é
’ oy - '.“;'“_'(. < T TN
State/Union territory, or .the-- Central = Police . -
Organisation. The said Rule reads: .
“17. Permanent absorption - of ' L
upper and  lower subordinates in -other . . -,
police forces and vice-versa.- . The - .~
Commissioner . of Police, . Delhi: “may .- = 7
sanction permanent ~ absorption in " Delhi . . % i
Police of upper and lower ,subohdinates, : C
except Inspectors from other States/Union - ;
) territories and Central . .-Police .
\J Organisations, with_ their consent and. .

' . with the concurrence of thelHead of the:' s
rolice force __of . the . State/Union ° - . .
territory, or the = Central .. Police . -
Organisation concerned. .. Slmlldrly the . .
Commissioner of Police, - may ;sanction:’ . Py
permanent transfer . of upper and. lower X ﬁ
subordinates of Delhl Police,f.exoeﬁt” . .
inspectors  with K their_ .. .consent. for. .~ . .
permanent absorption in'Police foroes of 0
other States/Union territories or Central C '
Police Organisation, subject Jto the . .
concurrence  of the Head of the Police” K i
force concerned. In the case 'of such o
permanent  transfer of an . Inspector - .of ‘
Delhi Police to any other’ state . or S
vice-versa, the. Commissioner of: Pollce,j_ ;
shall obtain the prior sapotion of the - 3
Administratore” i e o f(
46, There was some oontroversirhaised;be%dre :

us  as Lo if the applicants were taken on deputdtlonffff
. , §
‘ under Rule S(h) of Delhi Police (Appointment &

PROEL I P57 A

Recruyitment) Rules, 1980 or-nét,; The plea —_F the

DR

respondents to that effect must fall ;%; E nflf“«f o
‘ N

P SR S

o
|
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47. . This is the only enablingmpgéVisionpwbich
permits,_ certaln persons._. of the“MLentral ,wEolioe L
Organisation or State Police. to come on deputation and
serve  in Delhl Police. We have no . hesitation,

therefore, | in rejecting the_ . contention_ of the,,“

respondents to that effect,

. -

48, Learned oounselmwuforJMtherﬂépplicanté;,1”:i;
however, wanted to take his plea further that thiso}s . ﬁlf
an appointment to Delhi Police. He relled upon fho;'h %
decision of the Supreme Court in ‘the ﬂoéSé of :SIft? E?
ROOPLAL __AND __ ANOTHER Ve LI GOVERNOR TQROUGH CH¥EF} f'éf

SECRETARY. DELHI AND OTHERS, AIR 2000 SC 594. ;'Thé:‘

question before the Supreme CourL Qéé%" totallyi *'ﬁVéjf
different. Before the Supreme Court, the. oontroversy“” o
was as to if they were entitled to the beneflt of the; ﬁ ﬁi

service in  the parent department on absorptlon,{inﬂ'k

Delhi Police or not. Therefore, the d90151on of theofi W

Supreme Court 'in the case of SI Rooplal (supra) isﬂ*ﬁ”“;
distinguishable. :}
k., e ,F

¥%.  The applicants have been_ deputed ;on'» ¥

transfer, i.e., by way of deputatlon to serve in Delhl: -f?f
Police, The expre531on "he may make app01ntments
does  not imply that it ‘ i$~ an' appointment madefz

regularly in Delhi Police. Peruxal of the Rule' S(h)offf 1

clearly shows that dpp01ntment w; deputatlon,jf‘ﬁ ?
therefore, the expression appointment '1n the context;.
must  mean only conferment of power to’act in-fDelhi ;

Police as Constables or otherwise when they come on

deputation.

:\f-('_...‘ ’ -
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.50, Once the appointment. 13 ‘on. d?putatlon. At ).

N

carries all the rights_of denutatlonlsts rather than a .-

- .r‘i.” = T ."1’

regular emploves.,

51.  So far as the Rule 7. of Delhi Police s

(General Conditlons of Serv1be) 1980 ~;v:)f3".

concerned, 1t does not- confer any power or a right to

R i, -' LR

a person on deputation to be dbborbed :*It depends on

e

. IR ooy
\ the sanction of the Commlﬁzloner of Polloe. Certain L
| ‘a :,j
other conditions which we have referred to above need !
. S e
not be repeated. This duestion pertdining "to ‘ 1
interpretation of Rule 17, had: been a subjeot mattér' ;
of controversy in this Tribunal. It waé)’held that
. . o |
there is no such right in Ffavour of the deputationists .
in this regard. Those persons challenqedfihe‘déoision :
of this Tribunal in OA 254?/92 d961ded on_ 29. 8 19q7 ’
and the Delhi High Court upheld the qame holding Lhdt v
\< orders that have been_  passed  ‘in adminlstratlve j[
. S e
| exigency cannot be followed. = The Delhi High Court 'Ifg
reproduced  the findings uf thls-Trlbundl dnd dgreed 1.
with the same in Civil Writ No. %220/1@97 de01ded U
il
7.2.2001 entitled  CONSTABLE NAFE SINGH v. UNION OF:'~$;
, INDIA & OTHERS. The order reads: . . »EL“‘n*‘ ‘;35 ~}y_;
. Y. Paragraph Jﬂ of the _ 3
; lmouaneo Order is remroduced as below.iw AR
Ln“Rule AT of7 ; the
Conditions Rules. does hot” reooqn sa’
right in favour:of a._ deputdtlon st
absorption. It only gives, dlscretlo'
the Commissioner of Polloe to- ,sanut;on
permanent absorption of. oertain upperfandj
lower . subordinates in Delhl POl om
s other ~ States/Union territor,es .
£ ) ~ Central Police Organisatiofis, with. their:

consent and subiject to- thefconcurrenoe of.
the Head of the Policé, 1orue ooncerned T
Accordingly  the . cut - .8FfF ~date ., forf‘,,”'”
abhsorption cannot. be Tlxed on ,whluh ST
deputationist becomes . eligible fora
absorption, but _1it, would ‘be a” ddte L
which abborptlon is dec:ded to be mdde.‘ Lo
L ~5 N o T Siter s .

. N | R
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In the present case, this lrnbunal had
ear)ier diregteﬁwwlnwmﬁcgmmgn_,A?udmment
passed 1in, Q0.A.No.1421791 . .and.” csimilar
ather applioations“thataif;thewagg;1ant
rmé cle a representation, it _ would:', he
considered by the respondents and if the . . .
apblicant was  found to .possessy: .the .,
reguisite aqualifications under th ‘Rules: .
on  the date of the impugned ordel qf.“
repatriation, that is, on 2@.1.1991 - he -

may  he absorbed if othérwise round o

aligible for abs orotlong Admlttedly*
23.1.1991, . the applicant ‘had crossed’ the_
rage of 40 years and, therefore, if ‘he was.
not ahsorbed, he has no reasonable gorg'
valid ground to challenge the. arder “of
his repatriation.. We may also p01nt out,
a decision of the Supreme Court in“state
of  Madhva Pradesh and others vs.‘“ﬁgbhok
Deshmukh and another, 1988 (3) . .SLR. 336,
cwhich csays  that in  the -absence-of hias
and mala Fides, an order of repatriation-
made 1In administrative exigencies uannot

be challenged, We, therefore, findA
merit In  this  0.A. Aouurdlngly _1pp'
deserves to bhe dismissed.” -

We are . in. agreement with: the .

above findings of the Tribunal as it is:
settled law that a deputationist has no
legal and vested right to - rtresist

repatriation to his parent deperment”
The petitioner was repatriated as | far’
back as on  August 8, 1992 and: he.
continued to aglitate this gquestion before
the Tribunal as well as- hefore. thlsv:
Court, We do not. flnd any ground .to take

P

&
expressed by the Tribunal in ther present.

case. The petition is, therefqre.,19v01d
of merit and the same is’ dismissed -
accordingly.” :

This oprovides the answer to the argument’ so - much

thought of by the learned counsel.

57, In fTact, the &upreme Court 1n Lhe case of

STATE QF PUNJAB AND OTHERS v. . INDER SINGH AND OTHEng‘

(1wQ”¥ &  SCC 372, held that a person oni'depqtation

cannot claim permanent absorptioh on depuiatioh,post.f

& o

8. Learned counsel for the applicants . in

[%3]

fact urged. vehemently that once the rules pf&vidé:thét 

g paerson . on deputation can;he_taken dnd permanently

.-“
L . -

contrary  view fhdr, the wview" abfﬂﬁf"

[ 4005 U LR A VUSSP
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absorhbed, therefore, they have right to be considered
. . ‘.:'[.
and  once  that right is defeated and L%W"not__bging

given, the Articles 14 and 16 of the anSfitution are
viclated, Our attention in this regard was .drawn

towards the decision of the Supreme_Court_in_the case.

of C... MUNIYAPPA NAIDU v. STATE OF KARNATAKA AND

OTHERS.  AIR 1976 SC  2377. ~Therein 'also; the.

deputationlist Senior Health Inspectors were claiming a

similar  right of permanent absorption and the Supreme

0

Court held that such a right did not exist. It wa
held that there was no scone under the Cadre and

Recrultment Regulations for their absorption and it

was impermissible to do so. This shows that the clted

decizion  was confined to the peculiar facte that were

hefore the Supreme Court and is distingulishable,

S, In the.caﬁﬁﬁof STATE OF ANDHRA _PRADESH

AND _ANOTHER v. SADANANDAM_ AND OTHERS, AIR 1989 sSC

2050, the Supreme Court held: _

16, We are now only left with the
reasoning  of  the Tribunal that there is  no.
justification for the continuance of the old
Rule and for personnel belonging - to other .
zones  belng transferred on promotion  to
offices in  other zones. In_ drawing such
conclusion, the Tribundl has travelled beyond
the limits of lts Jjurisdiction. _ We need only
polnt  out that the mode of recruitment and
the category from which the recruitment to a
service should be made are all matters which
“e  exclusively within the domain of the
xecutive, It is not for judicial bodies to
1t in Judgment. over | the wisdom of - the
xecutive in choosing the mode of recruitment
- the categories from which the recruitment
shiould  be made as they are matters of policy.
decision Falling . exclusively .. .within.. the
nurview of the executive.. .4s ‘already stated,
the question of fllling up of posts by
nersons  helonging to other local catedories
o zones 1s a matter of - administrative
necessity and exigency. When the Rules
nrovide For such. transfers being effected and
when the transfers are not assalled on the
ground of arbitrariness or discrimination, the

@2 ¢

W (D

[
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nolicy of transfer _adopted. by  the -

Government cannotl bhe stru

or Court of Law." .. ... .

'k _down_by. Tribunals,

AR PRV PRSP %

]
Tt_isﬁobvipus“ﬁhat»SUQtem@mgqgntwhald;xhatwifmthere.iév
CEE

i

s policy framed, it should be_ adhered to. . But a%
would be noticed hereinafter, the pollicy is_subjeot'tb

change and in the present case, the policy adopted has

B

heen not Lo abhsorb any of the deputationists.

i

Resultantly, even the cited ocase will have. n
' i

application to the facts of the present case. !
i

i

. 1
55. Qur attention in. this regard was drawn to
the letter written from the Office of Commissioner of

Police in  the vear 2000 referring to the fact thét

there 1is a policy that after one vear, & person who

has served on deputation, can_be considered. e
: ;
|

56. our attention was further drawn towards

Page 6 of the counter reply in OA 1293/2004 that there

were certain guidelines in this regard.

. - |
57. on record, no such guidelines have been
produced., But the policy decision or guidelines in

¢

this regard can always be adijudicated on basis of the
material placed before us. As would be noticed, the

respondents have taken a decision not to absorb any .of

the deputationists. The reason given is that mdre
than 500 Constables have | been recrulted aﬁd,

therefore, Lthe deputationists must be reverted back.

It is obvious that there. is a change in the policy énd

o
what has been referred to above on behalf ‘of Lhe

i

applicants will cut a littie-ice'in'the_baokdrop . of

k
these Tacts, o I ﬂ
: i
it
i
A
k.
ki
Hi
a
. "
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= to  demonstrate that sufficient  numbe

A3
5E. In. that event, learned coupnsel faor . . the
annlicants fias  drawn  our | attention to vacancy

o of

nosts of Constables are still avallable. Even if the

new Constables recrulted. or absorbed, still there

woluld be

anplican

sutfficlient vacancles.

59, This is & policy decision.

ts had bheen taken on deputation as per

requiremnent. | We have already referred to_above

The

the

. that

the &pplicants have no right to be absorbed. - If the

respondents  do not intend to absorb them permahently,

they &

nhot  insist in this regard. In this vie

w of

the matiter, availability of the posts will not confer

a riaght

hrad ear
Court,

hefore

on the applicants,

1R NG

b

[m

0. In fact, most oF thevﬁfeéénf'.éhbli
lier alzo filed Petitions in the Delhi

Writ Petitions . No.9100-9226/2003 cam

the Delhi High Court on 27.1.2004. The
High Court dismissed the Petitions holding that:
"We have heard the counsel for
the petitioners, We do not find any
force in  the submission of counsel for
the petitioner.  The petitioners are
recruited personnel of CISF, ITBP and
CRPF. Their period of deputation to the
Delhil  Police was for one vear. Even

though 1t was contended before us that
Ministry of Home ATfairs has settled the
terms  Tor deputation Tor three years but
D21hi Police has taken the petitioners on
deputation for. a_ period of one vyear,
therefore, they cannot claim that they
are entitled for deputation to a period
of three  vears, Even otherwise if
certain posts are to be filled in Delhi
Police whether for the purpose of. new
recruitment  or in terms of the affidavit
which has been filed in Public Interest
Litigation in other writ petition that
itself cannot glve right’ to the

cants

High

e up.

Delhi



[ O SO S0

—~36~ : o

: , ;!. ' -

petitioners 1or aDD01ntmenf to suah nosts,. e - .
o for Turther continuation of demutatlon -f; : '
ot moreover these onoor*uﬁltleb of’

employment should  be | given to other.

neErSons who are  unempldved. and are
seeking employment as Constable_in Delhl,

Police. The petitioners who have alreadY;MMM. :
been workinga with the . respective . ..
paramilitary organisations have no vested ..
riaght for appointment or continuation of _
their deputation if respondent -do _not

desire the same. However, Mr. _ Bhushan
has contended that children of some of N |
the petitioners are _ _studying_  if_  the N :

transtfer order 1is oiven effect from ‘ :
2.2004, it would entail hardship to the '
children who are studyling in, o schools.
Mi . D.S. Norawat, OCP (Headquarter)
Delhi Police is present in the Court. He
savs  that ‘they will not implement the
transter order till 30.4.2004."
(EMphasis added) : ¥
This answers the arguments of the applicants. Because
as  Far back as January, 2004, their claim had been
redected,  keeping in view the hardship,  they were
granted stay to implement the transfer order till
4,2004. We were  inTormed. that__ﬁhereafteh the - 4
General Fleotions were placed. It was followed by the }
v ‘.; € 'v’ X
impugned orders. A fresh bunch of petitions have been
filed. Totality of their facts indicate that there 1s

no merit therelin.

61, For the reasons given aboyes the
aforesald Original Applications must be . held to be

without merit. They fall and are dismissed,
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At this stage, learned counsel for the appllcants request

that some time may be granted to challenge thls order. .We allow

t he appllcants time upto 19.7%2004. The 1nte11m orderlpassed in

individual cases would contirme till 19% 7f4004 o
Issue DASTI order. |

(R.K. Upadhvaya ' | Vi
Member (A) ) : ‘ ( 'S

‘Aggarwal
Chalrman
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