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1, O.A.No. 140/2004:
M.A.NO.134/2004 :

Vidhya Ram & Ors. .. Applicants
vs. , • ; I '

Union of India & Others ,. . Respondents..,, |

2, O.A.No.1542/2004; i

Balram Singh Appliqaint .• •' ,!
vs. • •. .r •;•••' • •

Union of India & Others . ... Respondents . ' ' j . ,
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Nagender Kurmi
vs.

Union of India Others.

4. O.A.No.1572/2004;

M.A.No.1311/2004:
M.A.No.1312/2004:

Krishan Kumar & Ors.

vs.

Union of India & Others

5. O.A.No.1461/2004;

M.A.No.1229/2004;

C.K.B.Chandaran & Ors.
vs.

Union of India & Others

6. O.A.No.1465/2004;

M.A.No.1258/2004?

Ashok Kumar & Ors.

vs.

Union of India & Others
i

7. O.A.No.1466/2004;

C.B.Dixit & Ors.

vs.

Union of India & Others
I

8. O.A.No.1470/2004;

M.A.No.1260/2004;' '>

Mukh^iyar Singh
vs.

Union of India & Others

9. O.A.No.1471/2004;

M.A.No.1259/2004;

Mohd. Rafivulla & Ors.
vs .

Union of India & Others

10. O.A.No.1483/2004;

M.A.No.1251/2004;

Raj Kumar
vs.

Union of India & Others

11. O.A.No.1485/2004;

M.A.No.1254/2004;

Suresh Kumar & Ors.
vs.

Union of India & Others
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. Kalu Ram & Ors.
vs., J.,1 ^ ZZl,

Union of India & Others.

13. O.A.No.1507/2004

M.A.No.1272/2004: '

Kalu Ram & Ors.
vs. .

Union of India & Others

14. O.A.No.1510/2004;

M.A.No.1269/2004:

Sidfeeshwar Prasad Singh & Ors.
vs,

Union of India & Others
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M.A.No.1270/2004
M.A.No.1271/2004

Balbir Singh & Ors.,
vs.

Union of India & Others
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M.A.NO.1268/2004;
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Union of India & Others
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.77. n.A.No.1278/2004;^
M. No,.,10 8 8 / 2 0,0,4 „„ —

Darshan. S,ingh. & ,.Ors
vs. ....

Union of India & Others

23 . O.A.No.1292/2004; ..
M.A.No.1100/2004 :
C.P.No.197/2004;

Narender Singh & Ors.
vs.

Union of India & Others.

24. O.A.No.1293/2004;
M.A.No.1101/2004:

Ram Naresh Yadav
vs.

Union of India & Others
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M.A.No.1102/2004;

Ashok Kumar Souigral
vs.

Union of India & Others

26. O.A.No.1309/2004;
M.A.No.1113/2004;

Rajend^o-Singh & Ors.
vs

Union of India & Others

27. O.A.No.1310/2004;
M.A.No.1114/2004;

Ram-Chander & Ors.
vs .

Union of India & Others

28. O.A.No. 1327/2004: „
M.A.No. 1122/2004;
M.A.No.1123/2004;

Vi jay Kumar & Ors.
vs.

Union of India & Others
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vs.

Union of India & Others
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31. O.A.No.139/2004;
M. A. No .,133/2004,;

Jal Singh ^
vs .

Union of India & Others

32. 0.A.No.243/2004;
M.A.No.212/2004;

Dash Raj & Others _
vs. .. . . ..

Union of India & Others

33. O.A.No.1367/2004;
M.A.No.1145/2004;
M,A.No.1146/2004;

Ravinder Singh & Ors,.
vs.

Union of India & Others

34. O.A.NO.1427/2004;
M.A.No.1203/2004 ;
M.A.No.1204/2004:
M.A.No.1266/2004;

Bahadur Singh & Ors.
vs.

Union of India & Others

..Appli.c.^nts,

.. Respondents

.. Applicants

Respondents..

Applicants

Respondents

.. Applicants ;

..Respondents

of parties are in their ^

Present

Note: Details of the memo,
respect ive OAs.

Sh. K.C.Mittal, counsel, for applicants., in
OAs-1465/04, 1466/04, 1470/04, 1471/04, ,
1507/2004, 1510/2004, 1512/2004,. 1517/2004
1527/2004, 691/2004, 1225/2004, 1278/200.4, ...^
1292/2004, 1293/2004, ,1294/2004 ._....1309/.2004
1310/2004, 1329/2004, 139/2004, 140/2004 and
243/2004.
Shri R.K. Shukla and Shri C.K. Shukla,
learned counsel for app.licants. in. OAs-1572/2004,
1483/2004, 1485/2004, 1493/2004, 1511/2004, ,
1327/2004 and 1427/2004 ,,., . ;
Shri Raiiv Kumar, learned counsel for
applicants in OAS-.1461/2004...&. 1367/2004
Ms.Varuna Bhandari Gugnani,.. learned counsel for
applicants in OAs-1271/2004. & .1351/2004 , ...
Sh. Sachin Chauhan, counsel for applicant in,OA-1557/04.

1

I

Shri B. Dutta,,„Jearned„.Add,it.io,nal._.S.ol,i.citor. General
alongwith Ms. Geeta Luthra, Ajesh Luthra and Shri
Saurabh.Ahujalearned counsel for. respondents in all
OAs.

ORDER

Justice V.S. Aggarwal:-

The Delhi Police Act had been enacted in the

year 19 78..... In exercise o.f...the, powers conferred under

Section 147 of the said Act, different rules including'

j-,.
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the Delhi Pol ice,,. (Appointment,,„and,,Recrui tment )_Iiules,'

1980 and, the .Delhi. Pol ice .(General. .. C.opditi.ons of

Service) Rules., 1980 have .been, enacted... For .proper

administration, the Union Territory has been divided

into different police Districts. , Every police

District has number of pdlice stations. ,,There is an

officer incharge of the pol ice .head,., in,each .^Ppl.ice

Stat ion. - . ' •

2, On 18.9.1998f the Additional; Gdmmissioner \

of Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in order to make al?'
new Police Stations which had been sanctioned, 500

more Constables would be required from Central

Para-Military Force on deputation. The.said letter

reads: , , '

"Sir,

It was agreed by the Ministry of
\I Home Affairs that in order to make 17 new

\ Police Stations sanctioned by the Govt.
of India to start . functioning ,
immediately, 500 Constables from CPMF;
will be given on deputation till' Delhi
Police raises its own force to man these
Pol ice Stat ions. ^ -

,. 2. It is, therefore, requested
to kindly intimate, the names, of 500.
Constables, who are willing to come on
deputation. to Delhi Police, at the
earliest so that action for completing
the formalities, regarding * their
deputation to Delhi Police is completed
promptly. A copy of the terms and
conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully.

(S.K. JAIN)
ADDL. COMMISSIONER OF POLICE!

.. HEADQUARTERS DELHI. "

h
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..... 3- ...„ T.here upon., the;,,,Joint. Secretary.,...,|vi.in.istr.y

of i;lome Affair.s....had„....wrItteri to diff.§r„e.nt. Ppra-Mil.ijt,ao •

Forces like Border Security Force, Central. Reserve

Police Force, Indo-Tibetten Border_Police and:Central'

Industrial Secur i ty.,,Force, vide.,lettec„ dated., 2998.,,

It reads: '

"Dear Sir,

.Kindly recall rny... telephonic,
request sometime . back , ,' regarding
deputation of constables from' your force
to Delhi. Police to, operationalise the
newly created 1 7 Police Stations,- As the,
Delhi Police will take, sometime . to raise-
its own manpower the Para-Military Forces,
may provide, about .... 500... Constables on
deputation to Delhi Police as per ' the
break up given, under.L

CRPF

ITBP

CISF

BSF

200

1 00

1 00

1 00

It is requested that nominations
of Constables. for deputation to • Delhi
Police may be sent immediately. A copy
of the . terms ,„.,and. conditions for ' •
deputation to Delhi Police is enclosed. ^ ,

Yours sincerely; , ...

(0. P.. Arya)"

4. On different,,.dates which, are;.basically, in:

the year 1999 followed by 2001 j ' large num.ber of

persons , serving in, ,differe<n„t ;:Par,a-|vi,i,lltary,.„ Fp.rc.es. were

taken on deputation to Delhi Police. We... take- libe'r.ty.'

in reproducing, the representative, order, date,"d-.5.'1.19-99"

whereby certain Constables from Central- Res.erve,,-Police

Force were, taken., on deputatio.n. ... J,.

"In exercise of ' ' the powers " '
conferred by, the.,.,Commissioner pf- Pol.-ice,..
Delhi., the Addl. Commissioner of .Police,, ,'
Estt., . Delhi,„.is:„,.p.leased,-.:t,Q_, take.,. ..the,...;
following Constables on ,deputation-'- from',.'
C. R. P.,.F,.., to Delhi.- Po,iice„.pnly,,.,,
period of one. year w.e.f. ,. the date .they '
resume, ,„their,..,d-uties_..in„;,Delhi,, Police,, ..-.'on.,
the usual terms and conditions:-" '

•• .[y.
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- - --V i r tue„.CLf on,we.. :

•propose to dispose o.f.__._ .the •,,_ above said ;Original • ^

Applications. They all- pertain to ; the., • same

controversy of repatriation . • to theirparent .

department. Some of the. applications were, filed after " '

the earlier filed applicationSj-. became ripe, for^' i

hearing. It was.,, considered..^.,.that!;.; since J.' common ' I

questions were involved, • therefore., they should'iieard ''
'

and decided •together. . ..

X ' .
b. All the applicants are assailing the order

t epatriating them to their., parent department. The

order in OA 140/200''+ reads:

Subject;- Repatriation of.deputationists
to their parent Department. . ' ' :

It has been, decided to repatriate • i
all the police personnel ' taken on '• '
deputation from BSF/ITBP/CRPF/CISF • to'
Delhi Police, on 3rd of February 2004' to V
accommodate candidates,, already selected '

^ tor the post of Constable and, •• awaitlnq :
call letters since January, 2003; A list
of the deputationists is enclosed; , •„• . >

The deputationists/cons'tables, may • -
be inrormed immediately against their- - ' '•
proper receipt, that they •'wil-i : be'
re.oatriated on 3rd of Feb. • -2004'• to •their ' • ii
parent_ departments... and V,. no '' further''
extension will be qranted. .'The -
acknowledgement . in.: token of having noted' • ' •
the_ contents of this letter;-•'by, •the''
individuals may, be kept on record.- ' ' - :• •

^ •

(D.S, NORAWAT) "
DEPUTY. COMr^lISSIONER OF POLICE '

HDQRS;- (ESTT; ) : ;-DELH-I.- S

.7= - The.,, said, ...order is being-.-assailed',' on - =
various grounds., namely/ that the-'order so passed' is'
discriminatory. The , applicants are deemed., -to have''
been absorbed in Delhi Police as per Rule.. 17. of . the - 1

uelhi Police. (General^.Conditions.-.of Service)' Rules/
1980, In any case, they cannot be repatriated.' and '' '

\

•l'-



i-k •

— O

nave , a . right to be considered •. for. permanent

absorption. It., has alsQ...beerL eisser ted that , large
number of vacancies are available and the'respondents'

plea to the contrary is not correct.

8. Needless, to , state that in the replies ,

tiled, respondents have controverted the assertions

made by the applicants. They assert that. there • has ' Ji:
' " 1been suppression of facts in some of 'the matters, '''ii •

Therefore, those applicants should .not,-be heard.'. The
' t' I"

jurisdiction of this Tribunal to hear the' applications ' •

is also being challenged besides, the...meri'ts _ofthe '.'i'

matter, contending that applicants' have no• right or

claiin in this regard.- which we shall "take Up • 'i '

hereinafter.

f

9. The- - first • and ' •' foremost "'"'question'j''5.!-\;i'

therefore, that arises is: ' ' ' 'V ?/-:

I)- IQ EFFECT SUPPRESSION OF FACTS.--

10. On an earlier occasion', OA .139/2004, : OA ! ..•

140/2004 and OA. 243/2004, had been considered by this ' '

Tribunal.. It was noticed by this Tribunal that-42 of • • .•

the applicants had earlier.filed,an application in

this Tribunal which was dismissed and this, fact has-

been suppressed.,. Sincethe ,.other , applicants •.had ^ '

joined them in verifying the wrong facts, therefore',

the entire applications, were dismissed. ,,Applicants

tiled Writ Petition (Civil) Nos.9562-9640 of 2004,

ihe Delhi High Court recorded on 31 .'5.2004;
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"All theese p.etltlms..l..b.ej.D.g^.
,.iden"ticai 'in n.at.ut.e_-aiLd_&LLgAJD^.jji.Ut.-of.'.a
common _ Tribunal ^.....or.der,,— disniissing
petitioners' OAs are,disposed of;by .this
common order. , - -

F^etitioners are on .deputation ..to .
Delhi Police and have been,ordered to be
repatriated to their respective parent
departments. .They challenged, this in
their respective OAs before the Tribunal
on the,, plea .,.that,, they_Jiad.„a,.,..,;right ._o:f;., ,.
absorption in Delhi,, Police. .....The
Tribunal,, however j..., ins.tead._ p.f ,.„.dealing , :.
with their case on merit, rejected, .their
OAs on the ground that. 42 ..of . them „ .had ,
suppressed the dismissal of .OAs filed,by-
them earlier on the, same subject matter..

Petitioners grievance . is , two
fold.,. Firstly.. that, they had • claimed
absorption in Delhi Police on : .several
arounds and secondly.,,that, even if.it was
assumed that 42 of them had suppressed, ,
some information.,and had ' approached , ,
Tribunal with unclean hands, the OAs '
filed, by., others could, .not haye been"
dismissed for this. . •

• - 'i

We find merit in the plea because' - '
even if it was , accepted that.,42 biit. ; of'
these petitioners had approached. Tribunal • •'

} , with ,. unclean.... hands,... it could-, not.'; have,
\ constituted a basis for dismissal of OAs.

filed by other petitioners. Their claim
for absorption was required 'to' .'-be'
considered on ;.,.,merits.- .It- seems.-..'.that,...
Tribunal had failed to-, take.,. •thi~s.-.,,,;in^^
regard , and,., had, .irejected..the_.OAs! of ,all , v
petitioners -on this basis,. , The'Tribunal ^
order-,.,., therefore, .... ca.n • t j,sustain.;, and j is/' • ' ;
set aside. Petitioners OAs '• ,139/04,' ' i
140/04, a 243/04... shall ..'.revive;;,, and,-, be; '"V ';
considered afresh by the' Tribunal and •' .j
disposed of on merits, by. appropriate ; ; j
orders. We are informed that ' simi-iar . •;
matters are coming.,.,up .before it • tomorrow. ;
Parties are,, therefore, , •directed to ' j,
appear, before the, Tribunal on 1.6.2004 '
and seek consideration on,their revived ,
OAs also.: ; -

;• . I

Dasti. " • ' • ;

11, Keeping „ in,' view.,, the .said,, findings,, ,:- ,it •

becomes unnecessary to probe further in this . "regard.' ;

• • ' • !

1,2,, , .On,,., behalf...... of ...the, respondents,.,„, .it.. was ,

pointed that even the Delhi High Court felt that 47 of

them who,,, suppressed, the..facts,..,, had,., approached , the,
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Tribunal... w/ith , unolea.ned..,. hands,^„ a.nd... t.herefore,their

clciim should -b® ,d.isi7iiss,ed..,„,...,We„,lnaye,.,,DO-..hesitation _. in'

rejecting tile said argument because the\ Delhi, High

Court had only stated that claim on merits ,should be •

decided. Keeping in view, this important finding which

is the penultimate finding, the above . saidfacts

recorded^even_,„.if _ 1t,,..was^,a,ccepted.., that 4Z ..out of

these petitioners had approached. Tribunal, with,,unclean

hands"., cannot be highlighted, by the respondents.

13" Our ,..attentio.n„..^in .this.,, regard . by the

respondents was drawn^ besides above said facts, to OA

12 71./2004. , Learned,, counsel for the respondents

contended that there is a misstatement on facts of

possibly change, of th,e,, last page,, of the , relevant

clause illegally and therefore, the petition , must

fail.

Perusal of the said OA revealed that it '

was filed on ,13.5.2004.-, The,,,, applicants ' therein ,

challenged the order of 14.5.2004 which has not ,•even• '

passed on that date. It was eloquently, explained that ',':,

when the petition was filed on 1.3.5.2004, ,it . was ' '

IeLurned by this Tribunal and . thereafter It ! was ;

i e-f iled and this plea of the respondents shoqild not i '

be accepted., _ '

15. We have no hesitation' in reje.ctihg , the' i'

said argument. • -

16, Rule 5. , of .the ,. Central Admin is t native.-i

Tribunal CProcedure),. Rules,.,..,l 98 7 reads, as, .under,.:.'

5. Presentation and scrutiny of
The Registrar, or theofficer authorised, by him .under rule 4,

shall endorse on every application the ,

(/
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. , date_ on . which_it„ is„.presented, or ; deemed,
to. , have,.,.been,, p,rgse,,nJ:e.d:,.,,un.,d,er,,''.th:aX^^^^^^
and.,shall._ sia.n_the_endorsemerit«,„ ..[j,,,,

(2) If., on , ,..scrutiny, the
application is found to be in order, it-
shall be duly registered and .'.given,,,a „ •
serial number, ,. '• '

(3) If the . application,..../..on-
scrutiny, is .. found, to be, defective^ and .r
the defect noticed' is formal in •'•..nature, "
the" Registrar, may . allow, the.,. party . to~ "'
satisfy the same in his presence.,/,dn"d 'if '
the said defect is not, formal in nature',
the Registrar may allow the applicant"
such time to rectify the' defect as he may
deem fit [where an application is
received by registered. post, . the
applicant shall be informed of the
defects, if any, and he shall be required
to rectify the same within such' time as
may be stipulated, by the Registrar].

[('+)(a.) If the applicant fails to
rectify the defect within the time
allowed under sub-rule (3), the Registrar
may, , by order and for reasons to be
recorded in writing, decline to register
the application and ^place the matter
before the Bench for • appropriate
orders. T' • ' '

1/. Perusal of the same clearl.'y''shows ' that!

when there are certain.,defects in. the p.etition, • the

same can only be removed. Without :the .permission , of.

the Tribunal,, the relief clause, bould n6;t'.be/ch:an'ged,

or interpolated. Necessary applicationX'f^.or./am

must be filed. It has not been done .s.O'.' • Vithe^^

way if the application was filed-• even-"' .before the'

impugned order., was passed., i,t...must,,, be. tak^nj ...to. . be

without merit and in any case if there is any change

which is not permitted;,.- in. 'law, ' the'"^^'petition',

necessarily on this- ' aspect"'has'•t^''-.fsii;n^

keeping in view, the findings, which" we..',:..•;have-,;, already-

referred to above in the Writ .PetUlon'-'fi.led,'^we/must,

delve on the merits of the. matter. •

II ^ ADMINISTRATIVE TRIBUNAI • HA.q ,

IM... TO ENTERTAIN THE APPI ICAtION:-:

'O

Y

••1."



L

^® "l"-''!® -question. as_ to., whether , tiTis,_,T(::.ibLiDal
has the iurisdi,c:t iQ,ir ..j:.o ,„.eaMr tsi/L-_J:.h.e.,.i^,ppl ica tions'
pertaining to members of the other. Armed, Forces who-'

are on deputation., the learned .counsel for.,,:the

appl icants..had, drawn .our. a,tte,n tion,„tQ;.the.. fact, that',in

an earlier application filed by Sh.. Satender,Pal and

Others (OA. Mo, 3202/2001 ,... decided, on....1 1..11.. 2002).,....this.

Tribunal had dismissed the application holding:

.. "We.._,have„ considered, these
aspects. It is a well known fact that
cause of action, is bundle of facts, which,
constitute cause of action. In this
case, the question . of, . absorption is
involved. For the purpose of absorption
it is a, well.-sett.led„ principle. that_.. the '
coricurrence of.,, borrowinci department,
lending ... department.,,,, as., well._.as, the ' "'"
employee is required., unless the • •
concurrence of all..these, three parties' is
there., the employee cannot be absorbed in
the borrowing „. department.., ' In the case'
the leading department has not given the
NOG despite the., fact that the.,, borrowing
department has written letter for' this
purpose for granting.. .of.. NOC.. by.,.,, the .x
present department which is a BSF. and
employees are also. that. of. BSF... so- . the • '
court cannot assume the' jurisdiction to
give any direction to.the BSF authorities
as Section 2 of the AT- Act- does.-'''not
empower the courtto.... entertairi -''"this
petition of member of any Armed Forces •
seeking a relief against Armed.Forces. ' ^
Besides that since the parent.'depeirtment

. Itself., has r)Ot._,given..,the NOC rather they' • i-'-
have categorically refused to give "• NOC '
ano rather , BSF authorities' had ' requested "'

. the .Respondents to relieve- ---the' -•
applicants, so .they are.repatriated as - -
per Annexure R-6, R--7, " ' : • • -

1--f" 1he 3PPlican ts , therein ,had. challenged the.

said order of this Tribunal-,by - filingCWP

No. 7')0b../2002. The Del hi... Hi gh. Cour t had set-as.ide th.e'
said . order primarily on the .ground that: since ;the

order had been passed by.,.th^...InteUigence:'Bureau,., any.'
challenge to it squarely fell within', the., jurisdiction-
oT the iribunal and thereupon,,!t„ was-held:' •-
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substance in. the- nip^
because _. petltloagKs_,OA,;::Was-Wre^^^
.. to OA,),, , pci:ss§cL.,b_y. the^-IB '-wherehv
petitioners werfe_..to_be ordered""to "be
repatriated, The-Tribunal was required' '
-o examine the validity of -this order "

the TR ;.nS h Order was passed by '
w?h?^ challenge to.it squarely fell

, nererore,, the ,e£,der..pa§^sed by it washinn ' '

directer/''^- i« •. ' resultantlyJii yoted to revive OA ' 3202/200T • ?.nH
consider it afresh and dispose it of Sv'•
pSrUe® orders under lsw\ ' 'Hell ties to appear before it on' ?nri
December, 2002.,Meanwhile., petitioner's '' '
tay^^nle Tribur-1^"-which was protected
disposal disturbed till " "'nf f?r^! ^ within four months '-f Tirst appearance oi' 'parties."

20. We know from the decision in the case of
L mANDRA,KyHAR v. mO!LOF^DJa,Affi_OTHERS. ,997
see ,U,S, 577 that the supreme Court in unambisuous
terms held that right to, seek judicial .review'is one
of the basic structure of the Constitution and all '
decisions of the . Administrative Trlburial would be
subject to the scrutiny before the.Division Bench /of ^
the High court within whose,Jurlsdlctionrthe'Tribunal '
concerned fell. Keeping m view the said fihdlna of
the .Supreme Court,, we have not the least ^Ssitakon' w
conclude that the decisions of the High.Cour,ts would
b-d this T.-lbunal, because, this, tribunal ,has .ali:;i„aia.
jurisdiction, •

Zl. However, respondents',.' leaVned;: counsel
contended that the question, raised about'the;ir,Herent
lack of jurisdiction of this .Tribunal, had.'not >beSn'
agitated or '-^ised before the, Delhi High .,Court:' and.

I i!
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corrsequently, the said decision cannot bindthic .•
• Hi'-

iribunal and the ciyestip,n.,.r.^aj.$.ed.,.,.b:VL^the,^;.,„re.spondents .

can still be considered.

22, Our attention was drawn.to the decision

of the Supreme Court in . the case of STATE. OF U. P. • &

ANR.. V. SYNTHETICS & CHEMICAL LTD. & ANR. (1,99.1 .)... 4

SCO 139. The Supreme Court held that, even • the

decisions of the Apex Court which' are sub silentio on •

certain facts and law would nof.be,. a., binding

precedent. The Supreme Court held:.,_, ^-"t

"41. Does this principle extend' and
apply to a conclusion of law,., which was
neither raised nor preceded by any
consideration. In other words can such
conclusions be considered a.s declaration of
law? Here again the English courts' and '
jurists have carved out an exception to .the
rule of precedents. It has been explained'
as rule of sub-silentio. ."A decision passes '
sub silentio. in the technical sense'that'
has come to be attached to that phrase, when
the particular point of law involved i'n- the ,
decision is not perceived by the court ,or
present to' its. min-d,.,.(Salrhond .„''on, "
Jurisprudence 12th Edn.., • p. i 53 •'"In i •
Lancaster Motor__. Co... . : (.London) --Ltd.'. [/y. '.'
Bremith Ltd. the Court did not feel •''bound;'
by the earlier, decision as,, it' was rendered '
without a.ny argumentj without reference, to •

the crucial words of. the rule-and'V,without z-
any citation of, the authority'. ' It was "•••
approved by -this CourtIn; ; Marii'cipal
Corporation of Delhi v. Gurnam Kaur.' The.
bench held that, . ^precedents'. ...sub-silentio
and without argument are of no moment'.- ' t,he •
courts thus have . taken ..recourse, - to:..-, this
principle for relieving from, injustice
perpetrated by unjust . precedents;"'." ''-A'"
decision which is not express and is not
founded on reasons nor it procee'ds on
consideration of issue cannot: be deemed .to ' •
be a law declared to have a binding .effect'.
as_ is contemplated by- ''Article .'-M 4.1
Uniformity .. and consistency • are' core . of •
judicial discipline. But that which 'escapes,
in the judgment without..any .occasion- is. not •
ratio decidendi. In B.S'hama Rao v. '' Union
Territory of Pondicherrf y ' (AIR 1967:'SCM 480) ''
it was observed, 'it is trite'.to say .that' a...'
decision is bindi,ng,._ not..,, becauseof •' • i.ts,., •
conclusions but in regard: to 'its 'natio and'
the principles,.. laid.down_. therein;^.;';:AhyJ. '
declaration or conclusion arri.ved"-- wi.thoi-it

' n • r J
{• • !,-

-• ).
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as a , precedent. . ResJ;r.$.lnej:i.JLjx^digSjeri'tiog,-.or..., .;,L' •
overruling is for. .. sake of ..stabiirty, and
uniformity but rigidity beyond"'reasonable
limits is inimical to the. growth of|. law. " ,. ,

Z3. It is this principle' wh'icK • is- being';

highlighted. .. . ,, ^

24. The Administrative Tribunals-had--b.een -set. i

up primarily to deal with, the service .inatters. • Thfe ,'.

Administrative. Tribunals Act had .been passed-and' the;

Administrative Tribunals..,' draw, all^thei'r-.powers from-'

the provisions of AdministratiyeJ.rlbuna -I.SS.S,;;

The Tribunals are creation of the .statute.and if.' the'

Act does not give the power to the! Tribunal, -it- lack's

of inherent jurisdiction to hear the matters in ,.-this.'

recictrd. • '' '

25= Section 2 of the Administrative Tribunals •

Act, 1985 specifically provides itha.t-this provision of !

the Act does not apply to certain officers and;

persons. It reads as 'under'•

"The provisions of'.this -Act Vshail ' • ..i'
, not apply.,to'''- v""- j:

(a) any member of the naval/ military
or air, forces or.of any other
armed forces of the;Union; '

(b) [ omitted 3 - •

(c) • any officer or servant of -the.
Supreme,. Court,.. or of., any High.'
Court [or courts subordinate
thereto.1:. • •

(d) any person appointed, i.-to.' the
secretarial staff of either House,
of Parliament or . ' to the "

. secretarial,. ,staff..:..'of any. State .
Legislature or- a' House;;, thereof •
or, in..„the case.of;,ra;:,.Union • -
Territory . having 'a- . Legislature, -,
of that..Legislature.," •
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26^. section 14 of the.Act further:_tells us

. ^"•'"^^cJiotion .and, powers of.;-,th^. _Cen.tral
Administrative Tribunal. it readsr- '

n-F 1-hl^^ Jurisdiction, powers and authoritycf the central Administrative Tribunal - (U '
Ac-1 expressly provided in this ' ;
shVh ewro^"p'''̂ ^ AdmUrSstratlve. Tribunal ' : i
day an thS" aPPolnted ' ; • i
auMiority exeroisable^ ""immediately '̂'befS?e :

: , .h
(a) i-ecruitment, and, , matters oonoernlno' ••

eciuitment, to any All-India Service or ' •
to any civil service of the, union or a "f'• • :
X-rr under the Union or to a post • ' '
I^ 'vire- "I", i". the defence • i
fliiec; b^ a Swiiia":®"'®''^ :, i :

!b) all service matters concerning- ' , :V • I Z- ; '
(5) a member of any AU-lndla Service,.- ' ' • /̂

t"ot being,a,member of .an. AAll-Itidia service, or" a person • " " •• • '
referred to In clause '
appointed to any civil service' of •, •' T/

iK: UnSin" V"' -.ivil post, under " ; • "" . V
® member of " '

refei I^ed Service or a person^rcieired to m clause fc)! •'
appointed to any defence services
or a post connected with defence, . • .f

and pertaining, to the service of • 'such ' '
member., person or civilian
connection with the affairs of thi Unionor or any state or of any local o? other
authority Within the-territory-or °n^
o y^dfa 'or T/'"' GovernLn? " • •
•=oriAtvT^ ^ corporation • Tor' ' i- -.leLy] owned or controlled by the
bovernment; py tne . _

"r.-

by' sSre^Se^rim^^t'ranrJocal '̂o? "
°C.?L oorpora«or [or-society,! or other body, at the disnoLi

rppcJS™ent?'"' Government "for 'such "• ; • • "
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[Explanation.- For the removal, of .doubts,....it .
•is' hereby declared,, that ,. refererices_..toj_

"Union" in this. ..„sub-sec,tion,., sha,ll-. be-. ^
construed as including ,references^ also., to,,,
Union territory.! . . j; :•

(2) The Central ' Government , riiay i,:;'byV ;
notification, apply with .effect froi^., such , •
date as may be specif ied in the notif.icatio.n.. , .
the provisions of sub~s'ecti.on. .('3) tp ,,,local . ,
or other authorities within .the; ter.ritory of
India or under the control^,of the .Gove.ijnmep^t:^^.^
of India and to corporations-.lor' soc:i6tiesl ^ .
owned or controlled by. Governmentnot being
a local or other authority or-, corporation
[or

Govei

local or otner aurnority or;, cor purdLj.un -.
society] controlled or, owned by'̂ a State' •

ernment; • • '' i; ; ;

^ Provided that if the Central Goyernment >•
considers it expedient' so to do, ,for' . the. '; ..
purpose of facilitating transition:/to • the'
scheme as envisaged,,by, thi..s.,A.C-t, . d.ifferent ,
dates may be so specified' underV-this ' /
sub-section in respect, of different, classes,, ., ,
of or different categories , under' any .. class.. I
of, local, or other authorities."... or .• , •" ^
corporations [or societies]. - - • •

(3) Save as otherwise, expressly provlded.in •; .
this Act., the Central '.Administrative
Tribunal shall also ,exer.cise,., on and,,- from , • i
the date with effect ;from . which. ... the , • . • •
provisions of this .sub-section. apply, to any
local or other authority or corporation [or • '
society], all the jurisdiction, powers' and . '
authority exercisable immediately, : befoKe' !

\ that date by all courts (except-,,the' Supreme i
Court) in relation to- . - 'v ' . '

(a) reoruitmento and matte.rs.....concerning
recruitment.., to any service or.',post;, in
connection with., .the .,, affairs .••-'of, such. '
local or other authorityor corporation, . • '
[or society]:, ,and,.,..., „ ' ' '

(b) all service matters concerning a^person .
[other' than a . person referred tc in
clause (a) or clause (b) of sub-section
(1).] appointed to any_ service or post' in
connection with the affairs 'of s:uch !
local or, other„„authority,or, corporation •
[or society] and . pertaining' .to, the • " ,
service of, such... person .in connection
with such affairs." ••

n j

27. A con-joint,, reading-,of. ' Section 2 and .• j

Section 14 would show as respondents .argued 'that this •

^ j
Tribunal may have no jurisdiction...because;*.the Act dde&

not apply to a member of an Armed ;Force;.':<:}.vSection, ,, T4->! • :!-

also opened itself with the word^;;;-"Save'','as., otherwise .-.i
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expressly provided • in this Act,'.. Therefo.i;e, the

provisions of Section 1are subject .to .tt],e ..provisions

of Section Z of the Act. •

28, However, as already pointed above , and:

held in the case of L. ,, Chandra Kumar ... (supra) that

once the orders of--., this Tribunal,-, are-; subject.' to,, r'

judicial review, the deci'sions of the High Co.urt-would

bind this Tribunal. It cannot be stated,.- that .the

order of the High Court was sub silentio, because this ,

Tribunal had invoked Section 2 'and., dismissed '.the :

application. .But the, Delhi Hig'l, Court in/its ' wisdom^

has held that once the order passed-by the, „concerned. ,

officer is within the purview amd jurisdiction of this

Tribunal, this Tribunal.' has the jurisdiction to •

entertain the application like true soldier bows • his

head to the said decision,.. , '•

> i

!

29. Respondents relied upon the decision of

the Supreme Court by the respondents in the case .of '

major M. R. PENGHAL v. UNION QF._XNinA-J^P--^Mj^^ ;

1998 (5) SC 624. The said case peirtains toPostal

Department. The person was, working on deputation with

the Army. A temporary commission was given. The

question for consideration„before the.Apex Court, was,

as to whether the Central.Administrative Tribunal will

have jurisdiction to entertain the- application or not.

The Supreme Court held that the said person could not

be treated as Army personnel and .concluded/ - .v ' ' ,

"9. . As stated above, although
the appellant was selected by the Postal '
Department for appointment to the post of .
clerk, but he .could not be., given any ;
appointment due to want of vacancy . in- the ij
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unit of his, choice,.,. Unde.r^; sudj^i.." • • ~ - .s . . ^ ^ W I J W a. _ \-y I I • , . c* I ,

oircLims.tances,,.„ t|:ie,,.af)Dell^:txi;.J^a^lb^ '
an appointmen.t., to.,. w,pj:k_as„a;,j?_ler'|;,,_in., th.e:L.
Army Postal Service .on ..the „condit^pn,. that" ,
he would remain a civilian, employee '.on
deputation in the Army.'. The - appellant" •
accepted the aforesaid offer, .and,i,^ agree.d.,, ,
to the conditions. that; he...wou.l.d •reverb: to-';-
the civil appointmerit:^.\. iri.-„,. pos,tsJ_ and',; .V',
Telegraphs Department on.,,;'his.,.xel© '̂.se.Cfrpm;',
the Indian . A.rmy..,,.Postal/,.;:,..ServiceV^„. With;
these conditions, the appellant' continued?;
to serve in the. Army , >as;.: a. ^ permanent
employee of the Posts and' .Telegraphs ' "
Department on deputation and.was promoted'
up to the rank of a Major in ••the;i' Indian''.
Army. However, the appellant,, was , o.niy,
given a temporary commission, '^and he •
worked as, such., till, the. date-,,. when„ his?
relinquishment was • ordered.;, .The'
aforesaid facts, clearly.,;demonstra"te:'that- ,
the appellant has a lien with the. Posts'
and Telegraphs , Department ' working on
deputation in the Indian Army. Postal'
Service and at , ho point ;of' time the•
appellant became a full-fledged - army •
personnel. Since the appellant'was not''a'.' V
member of the Armed Forces 'and continued '
to work as a civili'an on deputation .to
the Army Postal Service, his case was' '
covered under Section ,r4(1)(a) i.of the \
Administrative Tribunals Act. In-, that'
view of, the matter, the High Court was
right in rejecting the writ petition
filed by the appellant, , whereas the
Central Administrative Tribunal
erroneously .accepted, the claim Hot the
appellant that he is an army personnel.
We, therefore, uphold the ' judgment: 'and' '
order of the High Court dismissing ""the
writ petition filed by. th.e atjpellant.' ••
Since the appellant while holding civil' •
post was, working in the •Army "'-Postal
Service on deputation,- the,, :'c'eritral
Administrative Tribunal' had', jurisdiction -
to entertain and decide . .the.-:;,driginal^
application . filed,.by, the.,appellantt.. - We;' '
accordingly set aside the'' prderV^date'd'''
31-1-1997 passed... by' the 'Central
Administrative Tribunal, Principal'. Bench', •New Delhi, and remand the case to.it to
decide expeditiously Original Application • •
No. 1647 of 1996,_..of th«^.. appellant,, - on- '' •
merits," ' .... . ; ' .,

30. However, provisions of Sectipn ,2 .had'not

been considered., and, therefore,;' tlid'dec'i;$ipn.,of:-the'
Supreme Court in the facts of. the, case ^cannot be.-held

to be the question in .controver'sy,Wey/ ' thet-

hold keeping in view the' ratio deci ;dendi ;|pf',/the;.,'Delhi

1. II
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High Court that we have no option. but.,to.. c:onclude. that

this Tribunal necessarily, must,.have .a.,jurlsdiotion to

entertain the application. ' '

m ^ .!^.HET.H£,R,XHE..AP£^^^^ are being DISCRTMINATEn;

31. Learned counsel for „the,„appli'cants, urged L '

that in the past, some of. the, other... persons .who, had •' /'

been taken on deputation with Delhi .Polic'e -had ' been • --v

absorbed while the applicants are being discriminated..,!.
He referred to us para 5,17 in OA 140/2004 > wherein

names of such persons .have been .gi.ven who'.,'.had . been • '
. . t • " - I '

absorbed on 22. IK 2000. ''' . '• •• • .. '

32. The question for consideration is as .to

whether in the facts of the case.it can be termed -to-

be discricnination- or- not.- - Learned'-'couhser relied Lipoh

the decision of the Supreme Court in the case,' of STATE '

OfJYSORE M.D,another v. ._ H. SRINIVASMURTHV. ATP -

SO 1104. Perusal of the said judgement reveals that'

question -for consideration, before the Supi4me Court. '
was it the person was on deputation and absorbed ..and '

if it was to be so done from the date .'he c.ame -on '

deputation. The Supreme Court held: ' - '

.,'17. On .the. other hand.' it \is. an •
undisputed fact that six other employees, ^
who were similarly situated, -were
absorbed from the dates on' which''' they '
initially joined duty, after deputation
to the Polytechnics. It is not the,.case
of the appellant . that.„„. this principle
whereby -the absorption in the Department
o-i Technical Education was rela-t:ed., back
to the date on which a person initially
came on deputation,., was. ever departed
from., , excepting in the case of the
respondent. This being the .,. case,the
High Court was right in holding that the
State Government had... evo.lved a"principle
that if a person was deputed to the'

Department of Technical Education from.

i;''
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another deoartnient,, _and„he„stay,ed^v.pxi...v«.Axu-.^-v
' that other' departrnent..J.or::.a...._^^^

long time his ..absorption in that
department should be made to., rel^.t.©. back .
to I'he date on which he was initially
s^nt," There was . no ' justification ...
whatever to depart from., this ,principle, of
policy in the case of the respondent, .who _,
was, in- all material .respects,....in... the..
same situation as K.,,, N... Chetty. . .Very
riahtly. the High, Court, has. held.'that ..his
"impermissible reversion" . for a short ' „
while in.. 1955_ to,, the parent... department
was no ground to hold, that,he .:was .not
similarly situated,as K. „. Narayanaswamy
Chetty. This so-called reyersionto the ' ,
parent Department for a. short, pe.riod... in

"v 1955-56 could not by any t~eck6ning . be . ,
treated .as a break, in. his •service,' this .
period having been treated as. leave.. Npr ; ,
did it amount to, reduction in rank'. • In
any case, this Reversion' ^was not
ordered owing to any fault .of .the
respondent. It is not the
case that the respondent's work in the •
Department of Technical Education was ^ -
found unsatisfactory or that he .was not,. ,
otherwise suitable or qualified/to , h.pld,
the post of Tailoring Instructo.r in .that'•
Department. That he was,suitable to be
absorbed in that post,, is manifest from
the recommendation .of the. Publi'c. Service ,,
Commission and is implicit-;:;'in . .the
impugned order,, itself." - ' ,• .

\ I
J

33. That . is ^not .the . .'controv^.er;sy •."b'efore: '!y,s'if>';.

Therefore, the cited decision 'must.. be . •held . to ^::be'" •

distinguishable. . . L.c:..,.- " v. 1,.;.'. p

34. This question' had ;been-'c.o.nsidet:^edby- ithe:: : •,

T'f i buna 1 iri the case....of^ARJUN SINGH NE6I-• v,,-• ••UNX0N..11JQ£".

INDIA ORS.. 0. A. No..4,6 67,2003.. decided ' on -,28. 2. 2003.., '

Therein also it was agitated that two other persons .havje

been absorbed permanently. It was held, that- i.t is alway^.'

in individual cases that,, has, to.. be looked :in.tp.. on its; own .

merits. In fact, the Supreme Coui^t. ih the'case .of |'IHE

STATE OF HARYANA &ORS. V., RAM KUMAR MANN• JT 199 7.:' ^( 3,)
SC 450 had commented upon the doctrine-of' discrirninatip

The Supreme Court held,.,that_Go,ve,r.,D,men,t ,'̂ ln.,, its_.6wn:,reasons

can give permission' in simiiaf , cases •to .;.is.ome of the"

employees , to. withdraw....th.e.ir^.resignatlpns-,.. The,, doctrine
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of discrimination is founded , upon existence, of an

enforceable right.. Article_J, 4. would. afD.p.ly .only when

invidious discrimination is meeted out to equals. !

1

35. In the present case before us,.as is .patent,

from the impugned order, all persons ta.ken on deputation- ;

are being repatriated. We have already reproduced above ,
• - ' : • 'f

the said order. Once a common decision has been' taken, .
... . I

*• ! '

it cannot be stated that the, applicants'L, ;are',. being.- •
• i

discriminated- merely because some other persons in the^i ,i •

year 2000 were absorbed. Equality has-to be seen .'.among i'

the equals. Once all persons on deputation, are' .being'--i,

repatriated from whatever Force., we have no hesitation' in.

concluding that the applicants cannot-state ^"thaf they are;-

being discr iminated. Resultantly, we- reject- thisi

argument. . , • . • ,
^ i'

IV. IF THE APPLICANTS ARE DEEMED TO BE ABSORBED , ;

IH DELHI POLICE: : . v

36. The arguments advanced'have;- been • 'that , •

some of the applicants had been work-lng for'more, than - '

5 years on deputation. The ' Rules, .provide for •.

absorption and, therefore., it is contended .tha.t' the "

applicants must be deemed to have been absb'rbed. • ' ' '

37» After the. arguments had: been-.-concluded. • ; ^

the respondents pointed to us the decision of - the Full-

Bench of this Tribunal in the matter ^pf,... NET ' RAM

CHOURSIYA v. UNION OF INDIA & OTHERS.

0. An No. 1 80 1 /20033 rendered on 5. 7.2004. In, the cited

case, those applicants were working as Constables i"n

Border Security Force, They had .joined the ' '

V
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Intelligence .Bureau during the year •1996 âs .-..Secur i'ty ""I
' ' 1 ' ' '

.Assistant, (General,,i.riitiany_fc):r;_a_peMiod,,..lo^^^ 'five' :

years but continued on deputation. They, w.ere not, ;

absorbed and were repatriated _, .to their .parent. . !•
organisation. The following, question...had., beenposed., , ,{

for the decision of the Full Bench:." ; •• •;-

"1. Whether the, applicant cah be deemed ,
to have been absorbed in. I.B. .iunder the . i
respondents irrespective, of .the, instructions. • V :
on the subject? ' _ • j

2= Whether the applicant has a riqht to
be considered for absorption, in- I-. 8. without-• ' i
the consent of his parent department? ' '

3= Generally. " •• • , • 1

38. The Full Bench considered various

precedents .and answered .the, same: - '

"(!) Applicants cannot be deemed to
have been , absorbed in IB under •
the respondents irrespective of
the instructions on the subj'ect. ,

(2) The applicants have no right to-. '
J ,. be considered, for.; absorp'tion. in .i
\ IB without the consentT,of, .the".

parent department . in terms of .•
instructions contained In-'IB- OM •. • - « •
dated 13.1.1992. ~ , • ' "' , •

(3.) Does not arise." ,• ' i - , |

^9. Keeping. in._ view.,..the'. decision Vof ; ;the .'

Larger Bench, in its broad principle,' :.5the .argument •i
advanced that after the applicants had-worked for more

than 5 years and therefore,' they,;;ai^e- diemed' -'to' Vb^e i'
absorbed, must fail,. _ ' • rK ' •-; - ;j;

There is another way. of, looking .at: the I' ;; i.-
same matter. The question- of• deemed--absorption^^ •••'doei-"'-'' I' ^

not arise because there is precious little\\on'-.ithe.-.;v,'---l^

record to indicate . that,, the consent of/' the paren't ^

department has been obtained. ' - a' - ' --V -

.-l'
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<ri , It was urged that under the ^pelhi ,Police ,• j

Act; Rules have,been framed .and. ,ther„efore,.., in.
•' I .

accordance with the Delhi Police (Generai,,.„_Cpnditions •

of Service) Rules., 1980, there could be, ..permanent. .

absorption of the applicants in... Delhi. Police..

42, The said argument shall be;, considered •

hereinafter, wherein, i,t,.., is con tended,, that, the . .,,said_;,.'. ,!

persons have right of consideration for.being absorbed'.' • ' y-

in Delhi Police. Perusal of Rule -.1 7 of;D'elhi'-" Policed' •,
. I ' '

' " i •

(General Conditions of Service) Rules, .-1980 . clearly '.
•

shows that it does not.. contemplatethe„ deemed • '

absorption. Resultantly, the said argument•must fail...

43. Pertaining,, to , the same.' argument,'!

reference has been made to the decision .of RAMESHWAR jj ,

PRASAD V. MANAGING DIRECTOR. U.P. RAJKIYA . NIRMAN' j : .' ,

NIGAM LIMITED &ORS. . JT, 1999 (7): ,SC 44^WhichV.wii;r^b^.,.^ .V
in-appropriate., .We shal.l.,deal with th#;;;-said..^d.ebisi-o.n;|.'_.!-

hereinafter again but par.as j 4 and. 15'.dS:;'the,,idecl.:^^^^^^^ -r

in the case. of.Rameshwar Prasad,)(supra.)^'.rai:,e"....beln'^,!' •

reproduced below for the,'sake of.. facility.;:;>.-^_4't: "

"14. We agree' with 'the.,.' 'iear.ried " ' •
Counsel for the Respondent No. 1" and make - '
it clear that, an employee, who-," is;. ;pn
deputation has., ho, right, .to.',;.,be.. ab'sorbed- in v• ; :jy
the service where he '• is- working -on. '
deputation, Howeverin,, some.- oases it- . ... ?
may depend upon, statutory .rule.-S^to ^the •1.
contrary, If rules,provide. ' .''.for . v ;• . • j- •; •
absorption of employees on deputa.tloh •
then , such, employee..; has,'a right.-, to:, be^'V'"-
considered for absorption'in" ado'ordanc'e
with the. said,, rules. As. quoted,, above, -i'- ' ; -
Rule 16(3) of the ReoruitmentJ-Rules .-. of' /.• - r .
the , Nigam and _.Rule,51.; of,; the,,;,., U..P.
Absorption of Government"' Servants ^ in •-vi
Public Undertakings. Rules-,...„V,98,4:- Provides:'{. •
for absorption of an employee who are'on. - ;•
deputation U.": •



;i' • •
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I

A.5,„ In..the PDesexi
..consider: i ng t.h.e f,spjLs,,.....i.t.&pp.ar'e,.Dt •
that actibn ,of.!,re'spbhdenN5:1,t:v.
passing...the__.p.r,SaL_tor..e.p^t.C'l.a^,lpnJ,. or..
absorption qua._. the _ respondehX. .was.....
un-iListified and arbitrary.-. , On the-' basis
of' Rule 16(3) of the„Reo.r..uitment;p.;Ruaes,. ,
aopellant was appointed- on;.deputation in
May 1985. He was,., relievedfrom.- his
Darent department on 18th •November..i_ 1985
and -ioined Nigam, on. ,1 9t,h , Noyembe.r;,;.:1 985l.,.,.
Under Rule 5 of- the U. P,; ...Absorption ..of
Govern men t Servan ts.. in." public
Undertakings Rules.,. 1984, he was required.,
to file an application/for.'his,,absorption,,
in employment of. Nigam.- Thereafter • '6h ,
the' basis of letter. , dated 22v 1 2. 1 987,
written by th€i G.M. (HQ) and on th^
basis of the letter... dated. 30'> 12/1 987
written .by the G.M. (NEZ), ,he opted.for
continuation and absorption, in. 'service.'of.
Migam by letter dated 31sfDecember 1987,
The General Manager... (N..E..Z..,) by^L.. le.tter."
dated 17th sSeptember, 1988 wrote'-to the
GM (HQ) that appellant's service record
was excellent; he was useful in-service
and as he was about to complete 3 yea.rs
on deputation, appropriate" order of
absorption be passed.. Nothing was heard
from the General Manager. Further on.
19-11 -1990,. as,_. soon as the appellant
completed 5 years of' deputation, his
deputation allowance, was - stopped... with-
effect from that date. The appellant
continued in service without any break.
As per Rule 4 of the U.P. ' Absorption of
Government.. ..Se.rvants in . .Public
Undertakings Rules, 1984 . which- was
admittedly. . applicable.,, provides-.,;that no
government servant shall brdinarily.,: be
permitted to. remairi.. orL,,deputatic)n,. for a
period exceeding . 5 ye.ars. • fif - the
appellant, was not., to be absorbed,. he,
ought to have been' repatriated: dn the
year 1990 when he had completed-.-.5 years
of service on deputation. -By no.t doing
so. the. _.. appellan.t'is .imperiously
prejudiced. The delay - "or' inadyertent
inaction.^^. on .the.:..par.t. of , the. Off icefs ; ,'''of
the Nigam in, not passing
order would , not.affect the
right to be absorbed. "

appropriate
appellant's.

Perusal of the, findings . as well -.as the', .rules;

applicable to the respondents- before 'the;:S'upreme/;go^^

clearly show that ,..ther.e _w.as'.ai,.t,ime.:-'.:llrn'i:t;.^^^^^^^ -i:

deputation prescribed. Rule-4 clearly provided.. ..that..,;

No Government., servan t,..s.hall,.,o.r.di.n,a.rily.,.' b„e.y.,:.. p-erm., '̂tS^.< '̂,;-1?; . .•

to remain on deputation for'a period exceeding . 'five-T;

years". . Thereafter,.. the„subsequent, rule ,-prbylded.:, for.' Ju

'It' '̂ s

5



absorption .of such persons... In.,,.the, rfiatte;r...,be.t.or;e the

Supr erne Coiir-1,... the,,. person.-s ,w,e,c,e cont.i,nuing, .t.o, work a.nd

in face of the rules referred to above -pa.r.ticularly

Sub-rule (I) to Rule 5 of the Uttar Pradesh Absorption,

of Government Servants in,.Public. Undertakings... Rules..

1984., it was held that the concerned ,, person, stand

absorbed in the service of Nigam.. .... J'. ;

44. That is not the position , before' , us.'

There is no such rule corresponding., to. Rule >,,of,.th<S.

Rules applicable in the matter before ' the Supreme'

Court. In face .of the, aforesaid,the.:, plea'that,

applicants are deemed , to • . have....' .been,,--';'^absorbed

particularly in those cases where they have'"'worke.d. for.'.

5 years or more., must fail.

V. APPLICANTS HAVE RIGHT TO BE CdMSIDERFIt

FOR BEIMG ABSORBED IN DELHI POLICE;.

1-

r. "iV

.} • ''I-
•ri: •

'' '' f
!'/-p

'ii. ".

:. . u

45. . Rule 5 of the Delhi Police. (Appointment &

Recruitment) Rules, 1980 deals with recruitment, to •:th:e.-'v' •'

Delhi Police and Clause (h)' of' the "same' reads --a's -

under; . , . ^

"(h) Notwithstanding , .anything:-
contained' in these - ' Rules',!. "'where ..•• the-,
a dm i ni s t r a to r / Comm i ss i one r ,pf •. Pp.1 ice' i s •
or opinion that, it is... necessary,,- or,
expedient in the interest .of' work so- to'
dOp he. may., make,,appointments-; to- .all-
non-gazetted categories of both executive
and ministerial cadres of Delhi''Police' on
deputation basis by drawing . suitable,
persons from any other Sta.te(s) or Union'
territory or Central 'Police'Organisation: "
or , any,, other force. . Where , such
appointments are made by the. Commissioner
of Police, the same shall be reported to
the administrator. forthwith. .'•Such'
appointments,. on deputation,, basis;,' shall, >
also be subject to .orders issued by',- the



\J

. '' i'','

Govt. of India/Delhi..Adr(:iihlstratl©n,-fr.oni •
• . time, ,.tQ,,/tiTne ..gpv^ecjlln.g .

governmei:it„.sei:vants. " ,

It permits taking persons ,from,,Central ,. Police,

Organisations or... any other,.fo.rce^on deput.ati6n_,,.to ,

nelhi Police. Rule 17 of Delhi Police _(General

Conditions of Service) Rules,.. 1980,* .which,'Has: strongly

been relied upon., permits the Commissioner of, Police, '

to sanction permanent,., absorption •in Del.hi' Poiice;:,. of.

upper and lower subordinates with the .iconsent .and

concurrence, of , the Head, of., the Pol ic'e/force.„„^of,tjie .

State,/Union territorya or -the-- Ceht.rai • police'

Organisation. The said Rule reads: . •-

"17. Permanent absorption of
upper and lower subordinates in other
police forces and vice-versa;.- The
Commissioner . of Police, '• Delh.i ' may ,;;
sanction permanent ' absorption in ".Delhi, .
Police of upper and lower .subordinates, !
except Inspectors from other' States/Union
territories and Central Police
Organisations. , with...,, their con.sent and
with the concurrence of the Head ,of. the
Police ..force of , , the..... State/Union ' '• •
territory, or the Central ; Police,
Organisation concerned,. Similarly the, ,
Commissioner of Police, 'may ,;Sah.cti.on j
permanent transfer. .. of. upper and'., lower '. ^
subordinates of Delhi Police, ' .except.,
inspectors . with. their„.. .consent., for,,.. . , ' '
permanent absorption in- Police- forces of
other States./Union territories or. Central
Police Organisation, subject .;:to the .
concurrence, of the. Head.,of the.. Police'
force concerned. In the case of such
permanent, transfer,, of, an . Inspector.-.of . .,
Delhi Police to any other' state , -or - •:
vice-versa, the Commissioner of- Police, .'.
shall obtain the prior sanction of the.-.. .
Administrator. " I - .

46. There was some controversy.'raised;-before

us as to if the applicants, were'•taken/.'-on- " deputation",

under Rule 5(h) of Delhi Police (Appointment. &

Recruitment) Rules,. .1 980^,. o.r:,..not.Th^! plea'..- of/'-the

resDondents to that effect must fail.

a- V •



<^7. , This is the only enabling.,.pr^yisio.D_w,hich
permits . certain perso,n,s.._ A.f ,.t..h.e_„Cent^ra.l ^Police

Oi ganisation or State Police.to come on deputation and

serve in Delhi Police. We have no,' hesitation,

therefore, : in rejecting... the cori.tent.ion_ ofthe.

respondents to that effect, • ' '

48. Learned counsel fo,r...„ the „ applicants,.,

hov^ever,, wanted to take his plea further .that this, is

an appointment to Delhi.Police. , He relied upon' the

decision of the Supreme Court.in the .case . of -SI.'

MQELAL...AWD....,,,A V. LT. GOVERNOR THROUGH HHTFF

SECREJA.RY.,—D.LLHI. AND OTHERS. AIR 2000 SC ,59 4. • • The

question before the Supreme .Court wa-s-'"' totally

different. Before the Supreme,,Court, the, controversy
was as to if they were entitled to the benefit of. the'

service in the parent department on, absorptidn ,.:in-

Delhi Police or not. Therefore;\the''de<ilsiori ''6f-' tSS'

Supreme Court in the case,'of, SI Rooplal V(supra). ''M,

distinguishable. " •

49, The applicants have, ,,,been . deputed ^on'

transfer, i.e.. by way. of. deputation to, serve in Delhi

Police. The expression "he may make' appointments." •

does not imply that it ' is an ''appc.lntW,t,J made:
regularly in Delhi Police. Perusal, of., the Rule,. 5(h )-••

clearly shows that_ appointment_is...:. on.,'j:'deputation,

therefore,, the expression 'appointment' in' the context,
must mean only conferment of power .to'act in •;Oelhi

Police as Constables or otherwise when they come -on

deputation.

'1

.;i
•i

' •

'!•

' >
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50 ..Once the. app.oi.n triten.t dep-utation j it..'
I. • ' ^ •

carries all. the rights of deoutationists .r.ath^r than a

reaular emolovee. ^. .. .i- •' ,

51, So far as the Rule.. 17-of ...pelhi- Police'

(General Conditions of Service) Rule;s;, ','1!986, . is.,,

concerned, it does not confer any power or-a right; to

a person, on deputation to., be absorbed.:.' /it depends^; 'orV,
the sanction of the Cornrnissioner._.o;f', Police,.:. :Cer'taih'

other conditions which we have referred to.'above'need

not be repeated. This .question . pertaining ' to

interpretation of Rule 17, had been a subject matter
. i ' ' '

of controversy in this Tribunal. It was' held that

there is no such right in favour of the deputationis.ts

in this regard. Those persons challenged;the decision

of this Tribunal in OA,. 2547/92, decided on . 29.8.1997

and the Delhi High Court upheld the 'same -holding that

orders that have, been....,, passed" in. •administrative

exigency cannot be followed. , The -Delhi'-' High Court

reproduced, the findings of.. this ^Tr-ibufial-and 'agreed

with the same in Civil Writ No. 5220/1 S9'7" decided on.

7=2.2001 entitled CONSTABLE NAFE' SINGH ,v..' • UNION . OF

INDIA & OTHERS, The order reads: . • '

Paragraph-,.;. 7: '̂.o-f-, '̂ •'• 't.he •••
impugned Order is reproduced-a? b'elow:-:.-

'„."Rule. ,1.7._ of' . /the._ v'Service''. •
Conditions Rules, does n.dt/'reicognise ^any . ^
right in favour,-of a..deputationist "for
absorption. It only gives/.discretion to
the Commissioner of Police'• tp" ,s.apctign ,
permanent absorption of .Qfef .ta-in'vtJi)3p,eF';^:an.d-;
lower . -subordinates. i..n-..DelJtir,uPp'l^^^
other States/Union "•:.ter:r-itor':i'e.s-.and •'
Central Police Or-ganisatipli'S-th ; their •.
consent and subje'ct "to ^t-he',.;cbncaF;r;e'Dcet;:of'-';
the Head of the.;'Po.lice:.;.fp.rc,e,;;.;' conbe'r'ned';vr'.f,
Accordingly the . cut\'6^f •;-date'for-'"'/
absorption cannot.,.' be, f ijje'd", onl,f;wh4:ch!->-a' "I'l
deputationist becomes -,'(.!'eligi-b-ie- '; ;fpF;vj"
absorption.,, but it. would ,-be a'''\dat,^ ..V'ori;-;'",;
which absorption, is .decided to •,;be';,.i=;made.- '.'

- -li.

• 'r •

• h ' • •
'r
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In the present case, this Tribunal'"' had
ea r 1i e r di r ec ted i n c.ojxi (TiQ.n „,„}i»U dgme.at
passed in. p. A» No..J 421 /9j an.d.4,SiiYiiiai::...'
other applications
made a representation... it_ would^ be.
considered by the respondents and if the
applicant was found to possess-t,the., .
requisite qualifications under the^'kul^s"'
on the date of the . impugned order,.,. o.f ...
repatriation, that is,, on 23. 1. 1.9:9-He'
may be absorbed, if . otherwise,....',;fo.und
eligible for absorption. Acimitte,di'y, .;Gn,,
23.1.1991,, the applicant'had. qrossed''th;e,.. if?-•
age of 40 years and, therefore.,., if he. was... i;,
not absorbed, he has no reasonabi-e ,•or^
valid ground to challenge the-o.r.d^r''"of .
his repatriation.,. We may also poiat. out, ' .
a^ decision of the Supreme Court •injStat©. '
of Madhya Pradesh, and others' vs. .. .VAshok' . 7
Deshmukh and another, 'l 98S (3) .SLR-^SSSV V'

^which .says, that' in .the-a-bsenee-of^'^b-ias-
and mala fides., an order of repatriation-.
made in administrative exigencies cannot'
be challenged. -We., therefore., find'no.' '•
merit in this O.A. Accordingly' it
deserves to be dismissed." ' • •, ..

We are, in. agreement with • the •.
above findings of the Tribunal as it is-'-
settled law that a,. deputati'onist. has no
legal and vested righ.t to • 'resist
repatriation to his parent departenent,;,.
The petitioner was repatriated as far,- •
back as on August 8-, 1992' and''-- h'e.-;, •
continued to agitate this question bifore:;',' •
the Tribunal as .well as- before. _ithis
Court, We do not find,any qround-td , t-ake"7
a contrary view', than, the view"' ''as.-\'T'
expressed by the Tribunal in the"present ' -
case. The petition, is,.' therefore,,, ,devoid
of merit and the same is- dismissed ,•
accordingly. " , . • .

fhis provides the answer to the argument' so much

thought of by the learned counsel.

52. In fact, the Supreme Court in the case of

.SI.A,I.,L...Q,F,....,.,Py,WJAB,..,A^^^^^^ OTHERS v. INDER SINGH AND OTHFRfi. '

(1y97) 8 SCO 372, held that a person onV deputation'

cannot claim permanent absorption, on depu.tati-on, post..

53. Learned counsel for the applicants , in

tact ur ged. vehemently that once the rules, provide that

a person, on deputation can,; be , taken and permanently

-IJ



"h 1.,..,
-j;?-

absorbed;, therefore, they have riaht to b^ consideped

tii'id once that j-' ight,, is..,„defeated,,and „not. .being

given, the Articles Ti and 16 of the Constitution are

violated. Our attention in this regard was drawn

towards the decision of .the. Sup,reiue._.Court,.i.n.J:he, .case,.

of C....,: MUNIYAPPA NAIDU v. STATE OF KARNATAKA AND

•others., air 1976 sc 2377. Therein 'also,- the^

deputationiSt Senior Health Inspectors were claiming a

similar right of permanent absorption and the Supreme

^ Court held that such a, right did, not exist, , .It was
held that there was no scope under the Cadre and

Recruitment Regulations for their absorption and it

was impermissible to do so. This shows that the cited _

decision was confined to the peculiar facts that were

before the Supreme Court and is distinguishable. '

54. In the case., of STATE OF ANDHRA PRADESH

AMO. AMQI..HE.R V, SADANANDAM AND OTHERS, AIR .1 989 SC

\| ?060, th e Supr-eme Cour-1. he 1d r
\ •

"16, We are now only left With the
reasoning of the Tribunal that there, is,, no
justification for the continuance of the old"
Rule and for personnel belonging • to other
zones being transferred on promotion • to
offices in other . zones., In drawing such
conclusion, the Tribunal has travelled beyond
the limits of i ts._, iur isdictionW,e-, need only
point out that the mode of recruitment and
liie category from which the recruitment to a
service should be made, are all matters which
are exclusively within the domain of the
executive. It is not for judicial bodies to •
sit in judgment over , the wisdom of the
executive in choos
or the categories
should be made as
decision fallina

.ng the modeof recruitment

.rrom which the recruitment
they are mat:ters'of policy-

. . , . - ex.clusively..,.., wi.th.in ...... ...the-
purview of the executive.. ,As "already stated,
the question of., filling up of posts by
persons belonging to other local categories
or zones is a matter . of • administrative
necessity and exigency. When the Rules
provide for such.transfers,being effected and
when the transfers are not assailed on the

ground of arbitrariness or discrimination,, the



- 7C(. ^ '

/I nci1 icV of transf'er ajorted.J,.by the,
^ Government canno.t.. be jstrucl<;_d<33vn,.j3y.jr

or Court of.Law.." '

It is obvious, .that _supr.QJBf.. if.,,,there, is-

a .policy framed. i t„ ,sh,puld _be._..adhered .„to. But . as

would be noticed hereinafter,, the .Dolicy is. subject to

change and in the present case, the policy adopted ha^;

been not to absorb any of the deputationists;l

Resultantly, even the cited case will have.- nb
•f

application to the facts of the present case. I

55. Our attention in. this.regard was drawn to

the letter written from the Office of Commissioner Qf

Police in the year 2000 referring to the fact that

there is a policy that after one year, a person whio

has served on deputation. can„be considered.

56. Our attention was further drawn towards

Page 6. of the counter, reply in OA 1293/2004 that there

were certain guidelines in this regard,

57. On record, no such guidelines have been

produced. But the policy decision or guidelines in

this regard can always be adjudicated on..basis of the

material placed before us. As would be noticed., the

respondents have.taken a decision not to absorb any !of

the deputationists. The reason given is that mcjre

than 500 Constables have ., . been recruited andy

therefore,- the deputationists must be , reverted back.

It is obvious that there, is a,, change in the policy and

what has been referred to above on behalf 'of ' the

applicants will cut a little ice in the backdrop of

these facts. • ' . • ' r
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58. I ri, t ha t eye ri t.., 1ea r ne d c oui:ji s e1„f .Q.i; t |-i e

•applicants has drawn our _ , attention to vacancy

Dosii tions to demonstrate that sufficient .number of

posts of Constables are still available. Even if the

new Constables recruited, or absorbed,, still there

would be sufficient vacancies,

59 V This is a policy decision.- The

applicants had been taken on deputation as per the

requirement, , We have already,, referred to,, above that

the applicants have no right to be absorbed. • If the

respondents do not intend to absorb them permanently,

they cannot insist in this regard. In this view of
I

the matter, availability,of the posts will not confer

a riaht on the applicants.

60.. In fact,., most of the present applicants ,•

V had earlier also filed Petitions in the Delhi High

Court. Writ Petitions ... Mo. 91 00-9226/2003 came up-

before the Delhi High Court on 27.-.1.2004. The Delhi

High Court dismissed the Petitions holding that:

"We have heard the counsel for
the petitioners. We do not find any
force in the submission of counsel for
the petitioner. , The petitioners' are
recruited personnel of CISF, ITBP and
CRPF. Their period of deputation to the
Delhi Police was for one year. Even
though it was contended before us that
Ministry of Home Affairs has settled the
terms for deputation for three years but
Delhi Police has taken the petitioners on •
deputation for., a... period of o.ne year,
tliei -efor-e, they cannot claim that thev
are entitled for deputation to a period
of "three years. Even otherwise if
certain posts are to be filied in Delhi
Police whether for, tlie purpose of' new
recruitment or in "terms of the affidavit
which has been filed in Public interest
Litigation in other writ petition that
itself cannot give right to the
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petitioners .for ..appoiatmen.t„to ..such,.j).P^..ts
ol"' for further continuation of deputation^
or moreover these opportunities of
employment should., be given to,,,, other,
persons who are unemployed, and are
seeking employment., as Constable.,.i.n..Delhi.
Police. The oeti tioners who_ haj!/e_.MJLQgjdjt
been .w.or,k,iojg,.__ with the^ organisations haye_ng.„yesj:_ed.

r,iaht for appointment or continua,t,iQn__of.
their "deputatio "if respondent___d,o DP-t
desire the same. Ho,wever. Mr. .Bhushan
hi's —that children of some of
the petitioners,, are ^studying if,,,the.
transfer order is given effect from
3.2.2004, it would,, entail hardship to the
children who are studying in, schools.
Mr. D.S. Norawat, DCP (Headquarter)
Delhi Police is present in the Court. He
says that they will not implement the
transfer order till 30.4.2004."

n

/ .

(Emphasis added)

This answers the arguments of the applicants. Because

as far bcick as January., 2004, their claim had been

rejected, keeping in view the har,dship, , they were

granted stay to implement the transfer order till

30.4.2004= We_',,were informed, that ., thereafter the

General Elections were placed. It was followed by the

impugned orders., A fresh,bunch of,petitions have been

filed. Totality of their facts indicate that there is

no merit therein.,

61, For the reasons given above, the :
!

aforesaid Original Applications must be, held,' to , be i |i

without merit. They fail and are dismissed..

" \ 8• rN" r o-p a o vi y « r —

Member (A)

,/NSN,/

9 .7,2304

Chairman

1 li

;' '

....

At this stage, learned counsel for the applicants request

that some time may be granted to challenge this ,order, : 5fi/e allov^
the applicants time upbo 19.7^'2D04. The interim order 'passed in

individual cases would corrfcime till 19'i7^^2004. .!
Issue PAST I order.

(R.K. Upadhyaya ) . ( VvSyi '̂Aggarwal
Member (a) Chairman


