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OA 1530/2004. OA 156U/2004, OA 1561/2004 aiid 1562/2004

New Deihi this the 20"' day ofJanuaiy, 2005

Hon'bie Mrs. Meera Ckhibber, Member (J)
Hon'bie Shri S.A. Singh, Member (A^

OA 1410/2004

Kai-am ChandVenna,

S/0 late Shri Dai'ogaRam,
71, Aliganj, Lodhi Road, New Delhi.

(By Advocate Shri Deepak Verma)

Union ofIndia through

1.

2.

VERSUS

The Secretary,
Union P,ublic Service Commission,
Dholpur House, Shalijehan Road,
NevvDelhi-

The Secretary,
Deptt. ofPersonnel aiidTrjiining,
North Block, New Delhi.

(By Advocate Shri M.M.Sudan )

OA 1530/2004

Jai Pi-akash Shaiiiia,
S/0 late Shri D.C.Sharma,
RZ 42-D, Gali No.7, Geetanjali Paik,
W.Sagarpur, New Delhi.

(By Advocate Shri Deepak Venna )

VERSUS

Union oflndiathrough

1. Tne Secretai-y,
Union Public Ser\'ice Commission,
Dholpur House,.Shalijehan Road,
New Delhi.

..Applicant

..Respondents

..Applicant

•K



2. Tlie Secretaiy,
Deptt. of Personnel and Training,
North Block, New Delhi.

(By Advocate. Shri M.M.Sudan )

OA 1560/2004

Sushil Kumar,

S/0 late Shri T^'oti Pd,
RZ E-54, New E.osha«pura,
Najafgarh, NewDelhi.

(By Advocate Shri Deepak Verm a)

TT<?.VERSU

Union ofIndia through

1. The Secretaiy,
Union Public Ser\'ice Commission,
Dholpur House, Shalijehaii Road,
New Delhi.

2. Hie Secretai-y,
Deptt. ofPersonnel and Training,
North Block, New Delhi.

(By Advocate Shri M.M.Sudan )

OA 1561/2004

Bhagwat Singh,
S/O Bishan Singh Bora,
House No. 318-III, SadiqNagar,
NewDelhi-110049

(By Advocate Shri Deepak Venna )

VERSUS

Union ofIndia through

1. Tlie Secretary,
Union Public Sen-'ice Commission,
Dholpur House, Shahjehan Road,
New Delhi.

2. The Secretary,
Deptt. ofPersonnel and Training,
North Block, New Delhi.

(By Advocate Shri M.M.Sudan )

..Respondents

.Applicant

>>•

.Respondents

..Applicant

..Respondents
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OA 1562/2004

Kanwai" Singh,
S/0 Shri SujanSIngh,
E-264, East VinodNagai',
GaliNo.8, Delhi-110091

(By Advocate Shri Dsepsk Vennfs)
VERSUS

Union of India through

Tlie Secretary',
Union Public Semce Commission,
Dholpui- House, Shalijehan Road,
New Delhi.

The Secretary,
Deptt. ofPersonnel and Training,
North Block, New Delhi.

.Applicant

..Respondents

(By Advocate Shri M.M.Sudan )
ORDER(ORAL)

Hon'])le Mrs Meera Chhibber, Member (J)

All these OAs were clubbed together as they are identical in nature. Therefore,

thsy ai-e being disposed off by acomni on order.

2 In all these cases, applicants have souglit adirection to the respondents to fix their

pa>' in tlie grade of DEO-B (Rs.1350-2200) weX 1.3.1989, the date from uiiich the
same is given to his juniors Shri Birendi'a Singh and Jai Bhag^van %vith all consequential
benefits as a result of re-fixation.

3. For the purposes of givmg the facts, 0.A No. 1410/2004 is being taken up as a

leading case. The brief facts as submitted by applicant are that he was senior to Shri
Birendra Singh and Shri Jai Bhagwan as Mechanical Opei-ator which post was later
redesignated as Data Enhy Operator >B'(DEO-B) we.£ 11.9,1989. He has refen^d to

page 13 to show that he was at serial number 52 while Birendra,Singh and Jai Bhagwm
were at sei ial numbers 58 and 59 in Uie seniority list ofMechanical Operators, Similarly



4

U
V. -—i.

in the .eniority Usl of DEO Gr/B' on 8.9.1995 in th, pay scale of Rs.1350-2200

also applicant u-as senior to them as he was ai senai number no.3 vsdiile Birencira Smgh
and Jai Bhagwan were at serial numbers 9and 10 respectively (page 10 and 11).

4. It is submitted by applicant that all the persons were initially appointed as

Mechanical Operators mGr.'C .vide order dated 14.3.1983 on ad hoc basis w.e.f.
1.3.1983 (page 17). Tney were subsequently appointed on regulai" basis vide order dated
16.5.1990 w.e.f. 4April, 1990. Applicant was at serial number 24 v\4iile Shn Birendra

Singh and Jai Bhagwan were at serial nos. 30 and 31 (page 18). -

5. It is submitted by applicant Uiat all tliis wiiile tliere was no problem but the

problem arose when respondents re-fixed the pay after Tribunal gave its judgement m
OA No. 1649-51/2001 to tlie effect tliat revised scales ofDEO shall be applicable w.e.f.

1.1.1986 with all consequential benefits as upheld by Hon'ble High Court.

6. It is submitted by applicant tliat wiiile re-fixing the pay, respondents have fixed

the pay of applicant at Rb.1250 w.e.f 1.3.1989 and at Rs.l350 we.f 20.5.1989 wdiile in
case of Birendra Singh and Jai Bhagwan, Iheir pay has been fixed at Rs.l350 w.e.f

13.89 (page 8and 9) as a result of which juniors are getting higher pay then the
applicant. This pay fixation was done on 10.11.2002. He, therefore, requested the
authorities to remove tlie anomaly and step up his pay at pai* witli his jmiiors (page 19).

Hie request was, however, rejected vide letter dated 7.5.2003 on the ground that Birendi-a
Singh and Jai Bhagwan were eligible for grant of deemed placement in the grade ofDEO
'B' wef 1.3.1989 keeping in view regiilfuization of tlieir ad hoc sei-vice pursuant to

Court orders. Hence it isnot a case ofstepping up.

7 Counsel for the applicant submitted that as amodel employer, respondents should

have extended the same benefits to applicant suo raoto and cannot compel these persons

to knock the doors individually. He relied on following judgements and prayed that the



OAmay be allowed:

2000(3) ATFB 39

ATJ 2002(3) KfiiiiatakaHigii Court 51

ATR 1986 (2) CAT444

1997 (11) see 463

1996 (11) see 361

8. Respondents, on the other hand, have taken prdiminaiy objection to the
.naintainability of OA on the grom.d that OA is baned by limitation as p^ «-as initially
fixed on n.9,1991 at Rs.1350 w.e.f. 11.9.89 while in case of juniors pay was faed at
Rs.1350 w.e.£ 1.3.89 therefore they should have agitated at that lime. 2°^ re-fixation was
done fi-oml.1.1986 vide order dated 11.10.2002 but from that date also die OA has not
been filed within the limitation period Tliey have thus prayed. Uiat OA may be .dismissed
on tliis ground alone.

9. On merits they have admitted that applicant was senior to Shri BirendraSmgh and

Jai Bhagwan but have submitted tliat they were granted deemed promotion in the gi-ade of
DEO 'B' w;e.f. 1.3.1989 consequent upon regularization of then- ad hoc service mthe

^ post of Mechanical Operator w.e.f. 1.3.1983 to 5.11.1987 in pm'suance of orders passed
by Centi-al Administrative Tribmnd.

10. They have relied on Govt. ofIndia CM dated 4,11.1993 and judgment ofHon'ble
Supreme Court hi the case ofUOI and Ors Vs. Swaminathan reported in ATR 1997 SC
3554) therein it had been held that the memorandum dated 4.11.1993 makes it clear Uiat
in such instances ajunior diawuig more pay flian his senior will not constitute .an
anomaly and therefore, stepping up of pay will not be admissible. The mcreased pay
drawn by ajmiior becaiise rfad hoc officiating or regular seivice rendered by him mthe

w
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,, ...ve l.n... expl...ed .h. .ppiic.. p.-^ >" »« »' ^^

Or >B' wef. 1.3.1989. .Applicant, thevafore, caiinol state thai he vvaE sm.larlj si
^.ev have «her su.„.i.te.<. that Bi.e„c.a Singh a.a ,ai-Bhasw. haa f.M OA „1994

' r...0« o. p. .aal. the o.he. . hoc se^ice ..,ch,.«.„3.-«..eappHca...a„o.h.e....v.ce„o.hehasr..ea»^^^^^^^^
Tl.erefo.-e. the Full Be,.ch juclge.nent relied upon by them .s not at .ul att.ao,e ^
present case. Tl.ey have p..yed that .he OAs may be dismissed
1,. wehaveheardbotl..heoounselandpen.sedthep.eadiugsaswell.
13. Counsel for the respondents has raised ah objection to the ma.nta.nab.hty of the
OA on the. ground that the OA is baired by hmitation. Howe^el

or^t . only on re f..ation done by order dated n.lO..OO. M.eover .e,r,ermadeby.eapp,icantsh.ebee„re,ctedv.de„Merdated..S..003 «.e.asOA

Wore,theobject.onof.heresponden.s..hresardto.in..tation,s..ected • - ^

counsel for the applict vehemently argued U.at since app.ic^ts «re s.venpromotion«n^hocbasisbyacon.n.onorderand.heyweresive„regular=.po.ntmen.
.y acommon order and throughout U.ey were senior to B.rend.a S.ngh and .a.

,e.iunior. ..ereas .e respondents have re.ied on CM dated OU993 .... .....eeShr.B.endraS.n,.and,aiBhagwa„«ereregu.^.d.on.a„earHerdatethen.h

v..ue of the .ds»- S-ven by the Trib-. Uus, it is not .c.e o
.epping up of P.. counsel for the ^ submitted that in case BirendraSmgh



Jai Bhagwaii had been given some benents by the Court of law, the sanie should have

been extended to the applicants as well wilhoui dragoing them individually to the Court

of law. However, if the reliefs claimed by the applicaiits ai'e seen. .and their

representations uhich were given to tlie respondents ai'e seen, it is clear that the

applicants had only prayed to step up their pay at par with Birendra Singh and Jai

Bhagwaii w.e£ 1.3.1989. Hie relief as claimed by the applicants in the given

circumstances cannot be given to them so long Birendra Singh and Jai Bhagwan were

given benefits of judgment by virtue of wluch their promotion was regulai'ized on an

earlier date tlien tlie applicants. Tlie proper course for all the applicants would have been

^ to request the authorities to regularise their service also w.e.f. 1.3.1989 and then to-fix

tlieir pay at par witli tlieir juniors S/Shri Bkendra Singh and Jai Bhagwan. From the

perusal of the representation it is seen that applicants have not even requested the

autliorities for giving them the benefit ofjudgement in the case ofBirendraSingh and Jai

Bhagwan-Tlierefore, in these circumstances, the reliefs as prayed by the applicants cannot

be given to them.

15 Counsel for the applicants subm itted tliat they sliould be granted the relief as was

(given to Birendra Singh and Jai Bhagwan but from the perusal of OA,-it is clear that

^ neither there is any averment to that effect nor applicants have sought the relief to that
effect. Law is well settled that we cannot traverse beyond the pleadings nor can grant the

relief which is not even prayed for. Tlierefore, the request as made by the applicant's

counsel cannot be acceded to. However, the fact remains that applicants have been senior

to Shri Birendra Singh and Jai Bhagwan through out. It is also an admitted fact that

applicants as well as Birendi-a Singh and Jai Bhagwan were not only given ad hoc

promoton by the same order but they were appointed on substantive capacity also by a

common order yet ShrVBirendra Singh and Jai Bhagwan's pay has been fixe4 from an

earlier date at Rs.l350, thereby causing heail burning. Their grievance se^s to be

0'
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ge.nuine we, therefore, think thar end oi" jiisiice vvouul be riiei; if iiberty is given to the

applicaiits lo give represenlatioxi to the respondents even now claiming the same benefits

as were given to Birentii'a Singh and Jai Bhagwfui. 7'hey should satisfy the respondents

that they ai'e similarly situated persons find tjie directions given by tiie Tribunal in case of

Birendi-a Singh and Jai Bhagvvan were based on some principle of law laid down by

Hon'ble Supreme Couil. Respondentswould have to see tliejudgement of the Tribunal in

the case of Birendra Singh and Jai Bhagvvan to fmd out whetlier the judgement is in rem

or judgment in personani. Ifjudgment is inpersonam naturally tlie otlier persons cannot -.ji

claim the benefit of same but if some principle of law was decided on the basis ofv^ich

some benefit was given to those two persons than that benefits should be given to

applicants as well. However, at this juncture, we do not wisli to comment or give any

findings on that aspect because neither tliere is any averment to that effect in the O.A.

norwe have adjudicated on tliat issue. Tlierefore, we give opportunity to the applicants to

file a detailed and self speaking representation to tlie authorities within 6 weeks fi-om tlie

date of receipt of a copy of this order by giving all the facts claiming benefit of the

judgement in tlie case of Birendra Singh andJai Bhagwan. In case such representation is

made to the respondents, they shall apply their mind to all the facts and law and pass a

reasoned and speaking order thereon within a period of two months tliereafter under

intimation to tlie applicants.

16. With tlie above directions, the tdbresaid OAs are disposed of. Copy tobekept in

each file. No order as to costs.

.. . n .

(S.A. ( Mrs Meera Chhibber )
Member (A) dAiA- Member (J)
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