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M.A,No.133/2004: . ... . it
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Jai Singh % rthars
vs.
Union of India & Others
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32. 0.A.N0.243/2004: . . s -
M.A.N0.212/2004:

Desh Raj & Others __ .. Applicants
vs., e e i
Union of India & Others , R Respondents
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33, O.A.No.1367/2004:
M.A.No0.1145/2004:
M.A.No.1146/2004:

Ravinder Singh & Ors. T e Applicanfs
Vs,

Union of India & Others - Respondents

-

34, O.A.No0.1427/2004:
M.A.No0.1203/2004: =
M,A.No.1204/2004:
M.A.No.1266/2004:

Bahadur Singh & Ors. . Applicants
vs.

Union of India & Others R Respondents

Note: Details of the memo. of parties are in their “‘f
respective OAS. .. ... ... .

Present: Sh. K.C.Mittal, counsel for applicants in
OAs—-1465/04, 1466/04, 1470/04, 1471/04,
1507/2004, 1510/2004, 1512/2004,-1517/2004
1527/2004, 691/2004, 1225/2004, 1278/2004,ﬂw
1292/2004, 1293/2004, 1294/2004, 1309/2004~ 7% . L
1310/2004, 1329/2004, 139/2004, 140/2004 and _ b
243/2004., ,mnh“,r;fr'. Lo
Shri R.K. Shukla and Shri C.K. Shukla, .. S I
learned counsel for applicants_ in OAs- 1572/2004, U P
1483/2004, 1485/2004, 1493/2004, 1511/2004,,- k. Lor
1327/2004 and 1427/2004. _ . .

Shri Rajiv Kumar, learned counsel for -

applicants in OAs-1461/2004 & 1367/2004 T
Ms.Varuna Bhandari Gugnani, learned counsel for,f"fj-?f“'
applicants in OAs-1271/2004 & .1351/2004 " - . A
Sh. Sachin Chauhan, counsel for appllcant in OA—1557/04.‘

Shri B. Dutta,_learned, Addltlonal 501101tor General -

alongwith Ms. Geeta Luthra Ajesh Luthra and Shri.

Saurabh Ahuja,  learned counsel for respondents in all'
OAs. :

ORDER
Justice V.S. Aggarwal:—l
The Delhi Polioe Act had been enaoted,in‘ thef
vear _1978._.In exercise of the powers conferred under_”

Section 147 of the said Act, different rules 1ncluding

'w



. the Delhi Police. (App01ntment and Recrultment) Rules,AH |

1980 and the_ De1h1 Pollceﬂﬂ(General Condltlons of .
Service) Rules, 198Q"haveﬁbeen_enactedz,mF Or.._proper .

administration, the Union Territory has been divided_,lO

into different police Districts. _Every  police

District has number of police stations,_;There,isA an

officer incharge of the,police,headmin_ each,ﬁPoIice"

Station.

2.  On 18.9.1998, the AddifionaficommISSioner
of Police had written to the Joint Secretary, Mlnistry
of Home Affalrs requesting that in order to make ¢£7
new Police Stations which had,been, sanctioned, 500
more Constables would be ‘required from 1Centra1

Para-Military Force on deputation. The said letter

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to . start .  functioning
immediately, 500 Constables from CPMF
will be given on. deputation till. -Delhi

Police raises its own force to man these
Police Stations. :

2, It is, therefore, .reqnested
to kindly intimate the names ‘of ; 500

Constables, who are w1111ng to come ont T

deputation to Delhi.. Police,' -at - the R
earliest so that action for completing; :

the formalities regarding thelr";.~
deputation to Delhi Police is. completed &
promptly. . A copv of - the " terms- - .and

conditions for deputation in Delhi. Pollce_ﬁ..
is enclosed for ‘ready reference. ' '
Yours fa;ﬁﬁfﬁliﬁfh'ﬁ
ﬂﬂg@L,u*é“*
~(8.K._ JAIN)
ADDL, COMMISSIONER OF POLICE.

. HEADQUARTERS ;" DELHT .
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5. There upon, the T01nt Seoretary. Mlnlxtrv_-‘

of Home ATfTailrs

RN N NN

Forces like Border Secullty Furoe

Police Force. Indo-Tibetten Border Pollce dnd Central'

IHUU\tlldl Security Force vide le tter dated 25 9 1998

It reads:

"Dear Sir,

Kindly .  recall . my..  t »
reguest sometime = back. regarding . .
deputation of constables from.-your- force ... .

to Delhi Police to operationalise the .. - ..

newly created 17 Police Stations.r As the - .=
Delhii Police will take some time to raise’ : -
its own manpower the Para-Military: Forces
may provide  about . 500 Constables ‘on
deputation to Delhi Polloe as per. the
hreak up given_ under: e

CRPF 200 e

ITBP 100 b S L

CISF 100

BSF 100

It is requested that nominations.
of Constables  for deputation to, Delhil
Police may be sent immediately. .A - copy .
of the _ terms _ and_ = conditions for ..

deputation to Delhil Police is enclosed.
f_Yours:sinéerelyf_ﬂh,

S
(0. P. Arya)”

4, on different _dates. whlbh are bdbloally in

_had written_ to. dlfferent Pdf& Milltarv'

Central Reserve'

the

persons

taken

year

an

d

1999

serving in,

followed

different Para-

by 2001, .

large’

number

of

Mllltdrv Foroes wer'

in repr

whereby

Force were taken on deputation.. . .. .. o lde oo

CC.R.P.F. . to_ Delhi. Police only_vfor

eputation to Delhi Police. .We.ﬁakeyllberty

oducing the representative_order“défed 5.1.199%

certaln Constables Trom Central,ResenQéjRolioe.v

"In axercise of the . powers
conferred by the Commissioner of Police,
Delhi, the Addl. Commissioner of Police,. .
Estt., Delhil. . is__pleased_ to_ take  the -.
following Constables on deoutation from
period of one.year,w = r..,Lhe date tﬁéy

Cresume | their_ duties_in.Delhi Police,- :on
the usual terms and conditions:=" -:

téleph@nié;mLthhi_a':
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-2 BY. virtue of the present application, _we.

Nropose to dispose _of. the above said Original

Applications. They all pertain to . the - same
controversy of - repatriation .to . their  parent

department. Some of the applications_werg filed after

the earlier filed applications, became ripe for.

hearing. It was_ considered,  that _since . common

duestions were involved, therefore, they‘shQuldfreard:

and decided- together. . = ,‘“;w_vmlhmq‘jjj'lw¥“?f'"

5. All the applioants_are assalling the order

repatriating them to their parent . department. - The.

order in OA 140/2004 reads:

')uhwpct - Repatriation of deputaLlonlstof
to their parent Department

It has been decided Lo repatrlate o
all the police personnel taken - on
deputation from _ BSF/ITBP/CRPF/CISF
Delhl  Police, on 3rd of February 2004 to
accommodate  candidates .already 3eleoted
for the post of Lonqtable and * dwﬁitlng
call letters since Janudry;IZOUS A llst
of the deputatlonlsts is enolosedu R
L The deputdtlonlstsfconstdbles may
be informed immediately . against thelr'
nroper receipt that Lhey w111 . he
repatriated on 3rd of Feb, z004 to their .
parent _departmentsf and - no further'
extension will be granted. ' The
acknowledgement in token of having noted
the contents of this letter - by the
individuals may be kept on record 8 '

s
(D.S. NORAWAT) .. - -
DEPUTY COMMISSIONER OF POLICE ~ °
HDQRS. (ESTT.):. DELHI."

various grounds, namely, thdt the. order S0 pdsqed is’

discriminatory. . 1he,,appllcants dre deemed to have
been absorbed in Delhi Police as’ per Rule 17 of hra

Delhi Police _(General_ Conditions of Serv1oe) Rules,

1380, In any case, they oannot be repatriated and

7. The_  sald _order is' being “' sailed ,on,JV

T
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have &  riaght to. he  considered,; fors  permanent.
DI -

absorntion. mItMAhas"aAﬁoépgenmgﬁgenteqTMthat Jlarge |

numbeir of vacancies are avallable and the respondents”
plea Lo the contrary is not correct.

8. Needless to state that in the replies
filed, respondents have controverted the assertions

made by  the applicants. They assert that there has

peen  suppression  of  facts in some of the matters.
Therefore, those applicants should not bhe heard. The

jurisdiction of this Tribunal to hear the applications

ls  also being challenged besides the merits of the _

matter, contending that applicants have no right or
¢lalm in  this regard, which we  shall take up

herelnatLer.

9, The first and foremost quesfiong
therefore, that arises is:

I). TO_EFFECT SUPPRESSION OF FACTS:él N ,

(0.  On an earlier occasion, OA 139/200%, OA .:
140/2004  and OA 243/2004 had been considered'b%. tﬁié'f
Tribunal, It was noticed~by-this4Tribuﬁal{thatf4?’6?”*”
the applicants had earlier filed én applioationl"in
this  Tribunal which was dismissed and this faét has

heen suppressed, Since  the other. applicants . had

joined them in veriftying the wfong'fapts, therefores
the entire applications were dismissed. Applioants
filed Writ Petition (Civil) Nos.9562-9640 of 2004,

The Delhi High Court recorded on 31f5;2004:'7
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_ A1l theese petitions .belng“~4*
identical _in_nature and arising. Qut of. a
“common. Tnlbunalwwﬂw,order - dlsm1551ng

petitioners OA4s are dlSDOQLd of. by this
cCommon order.

—\\—

Petitioners are on, deputatlon to
Delhi Police and have been, ordered to be
repatriated to thelr reqpeotlve - parent
departments. They challenged  this 1in
their aeépectlve 0As befare the Trlbunal
on the .  plea _that, theyﬂhad*awqught of
absorption Cin Delhi , Pollce.mw. The,;;m
Tribunal, howcvur o 1nbtead of. deallng
with thelr case on merit rewected thelr‘w“%
0z on the ground that 42.0f, them had-_
suppressed the dismissal of OAs Ffiled by
them earlier on the same subﬂeot Mmatter..

Petitioners  grievance 1s_' two
fold.  Firstly that they . had  claimed .
absorption in Delhl Police on’' -several.
grounds and secondly that. even if 1t was
assumed that 42 of them had suppressed
some information and had -approached
Tribunal with unclean . hands, .:the OAs -

B

filed : by others could - not~~havew¢beanwﬁﬁﬂwﬁ-jh~m

dismissed for this.

We find merit in the plea because:
aven 1f it was accepted that 42 out . of !
these petitioners had approached Tribunal
with UHClednﬂmhdndb”_lt could not_ ~have,
constituted a basis for dismissal of OAsd‘
filed hy other petitioners. - Their claim_
faor absorption was required - to . be. -
considered on_ merits. It seems that
Tribunal had failed to :-take: “ghis. i
regard and  had rejected the OAS of _all
petitioners -on this ba31s The Tribunal
order._  therefore, _can’ t, sustaln and - i
set aside. Petitioners. . OAS 139/04;
140/04 & 243/04 - shall revive and: be
considered afresh by the Tribunal ~and |
disposed of on merits by appropriate
orders., We are informed that similar -
matters are coming_up. before it tomorrow.. -

Parties are, therefore, directed -- to
appear before _ the Tribunal on 1.6.2004%
and seek consideration on thelr revived
OAs also. e e .
Dasti."”
»A ) 7
11. Keeping _in view the said findings, -it

becomes unnecessary to probe further in this regard.

12, _ On_ behalf of. the'respondents,:_it waﬁ
pointed that even the Delhi High Court felt that 47 of

them who _suppressed . the _facts_ hdd approgohed. Ehé
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Tribunal with _uncleaned,hands&maﬁdwtheﬁ@fdré;m\ihéir

?

claim  should be dismissed.. We_have no h§§itation_ in

rejecting the saild argument because the  Delhi High

Court had only stated that claim on merits should be ;| =

decilded. Keeping in view this important finding which

is  the  penultimate finding, the .above said facts

umot

recorded, ”evénmlif;;it_was@écéeptéd,thét:4iwébﬁﬁ;;of“f_f,

these petitioners had approached, Tribunal with;unolean

hands™, cannot be highlighted by the respondents.,

3. _ ”OurNmatxentionwwin”thismukegahdwgﬁy,”the”
respondents was drawn, beﬁides.abqve saiﬂ faot$, to 0OA
1271/2004., Learned _ counsel  for theAArésﬁondents
contended that there is a_misstatgﬁent on facté of
nossibly  change  of the last page,, of the relevant

clause illegally and therefore, the petition_‘must

fall.

1., Perusal of the said 0A revealed that 1t
was  Tiled on 13.5.2004. __ The_ applicants therein
challenged the order of 14.5.2004 which has not even

passed on that date. Tt was elgquehtly_explaiﬁed that
when  the petition was Filed on 13.5.200#5 it was
returned by this Tribunal and thereafter it was
re-filed and this plea of the respondenfs stould ‘not.-

he accepted.

15, We have no hesitation in rejecting the

sald  argument. e e
16. Rule 5 of the Central Administrative
_ , .

Tribunal (Procedure) Rules, 1987 réads;as,uﬁder;"

"5. Presentation and.sorutiny of
apglioations.j (1) The Registrar,.or the .
officer authorised by.. him under rule 4,

shall endorse on every application the . = .

A
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_date  on whlrh it is presented or deemed,
to _have. heen oreeented under. that rule
and 5hd11 sign_the ehdorsement !

e
‘I

(Z2) It, on serutiny, the
application 1is found to be in order, it
shall be duly registered and Jgdiven . a
serial number. L

(3)  If the . application, _on
scrutiny,  is  found to be defective and
the defect noticed is formal in ndture,
the Registrar may . allow the | party Jto.
satisfy the same in his preqence,mand if
the sald defect is not. formal in hature,
the Registrar may allow the applloant

such time to rectify the defect as . he may

deem fit I[where an appllcation is
Treceived by registered. posth, the
applicant shall be informed. the

defects, if any, and he shall be, requlred
to rectlry the same within such-time as
may be stipulated by the Reglstrar]

[{4)(a) If the applloant fdils Lo )
rectify the defect within the time °
allowed under sub-rule (3), the Registrar
may, _by order and for reasons to be
recorded in writing,: deollne to redister .
the application and place the' matter -

before the Bench - for epproprlater[_y
orders. 1" .. - _j..~LA L
7. Parusal of Lhe qame clearly Qhows " that

0

when there' are certain defects 1n ‘the petltlon, . the ..
same  can only be removed. Without the perm1331on fg{

the TribunalA Lhe reller ciauee could not be ohanged‘*

-

must bhe TFlled., It has not been done so ) Iﬁ elther'
way 1f the application was flled--even befbre "the Ty

Impugned order was paesed e must be Laken be

without merit and in any case. if there 1s any ohange

.)"

which — is  not permitted i .;'1§Q; ' theﬂ‘ petltlon T

necessarily  on  this aspect has to fail 3 However,

keeping in view the findings whlch we have already
. } .
referred to above in the ert Pefltlon filed . we must

0o

delve on the merits of the matter.;ffklﬁ$”

"

II) WHETHER THE CENTRAL ADMINISTRATIVE TRTBUNAL'HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATIQNE-

W

or  interpolated. Neceesdry applioation for amendment”va
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18. . The_guestion as_to whether thls LTribunal

has the |ur1<d1cthn Lo entertdln ‘thé dODliC&thhS

et}

pertaining to members of the other Armed Forces who

are on  deputation, the 1earnedf~ogunsel for the,;g

apmlicants‘had“drawn,outnattentionmpo-the faét'that din "

an  earlier application filed by Sh}: Qatender Pal and
Others (04 No,32072 /2001u~deolded on }1.11 2002),‘th18

Tribunal had dismissed the aoplloatlon holdjng

"We | _ have uon31dered A thebe e

aspects. It is a well known fact that
cause of action is bundie of facts, whlch
constitute cause of action. In. this
case, the guestion . of ab%orptlon Tig
involved. For the purpose of absorption

it is a well-settled_ principle. that_  the
concurrence of borrowlng, depdrtment,_
lending _ department_. as . well as . _the
emplovee is regquired, unless - the
concurrence of all these three parties is
there, the @mployee cannot be absorbed in

the borrowing  department. In the ocase

the leading department has not glven the

NOC desplite the fact that the. borrowing
department has written letter for this )
purpose  for granting of NOC, by ‘the |
present department which is a BSF and
employees are also that of BSF, so  the
court cannaot assume the 3ur1<diction to
give any direction to.the BSF authorities

as  Sectlion 2 of the AT Act does  not
emnpowar  the court | to  entertain 7 -this
petition of member of any Armed- jForoeé
saaking a elief against Armed. Forces..
Besides fhdt since the parent department‘

itself has not given the NOC rather, they éﬁ.:"

have C&LPQOFLCQllY refused to give NOC -
and  rather BSF authorities had requesfed
the Respondents to © relieve " the .
applicants, <o they are. repdtrldted Cas
ner Annexure R-6, R-7. -

19.  The applioants_thereln hdd ohallenged thg

sald order of this Trlbunal vby-_ flling JéwﬁrA

No.7406/2002.

sald . order primarily on the. qround that s1nce -ﬁhq
ordar  had beenAp assed by _ the Intelllgenoe Buredu, any}

challenge to it \QUdPPlY 1@11 withln the iurisdlotlon- f

of the TFlbUHdl and theleupon 1t de held

.The Delhi. chh Court had set aslde thég.

N -

L-
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e e We o Fing eubstanue 1n{the plea
_because, petltloners OAegﬁwas “,ﬂireoted
against order dated 11.11. 2007 (Annexure .

T

A to. QA) pdcsedm by the IB.' wheneby

........

1 . M
etitioners were_ t be ordered s.be

,,,,,

repatriated. The Trlbunal was required  ii 

to  examine the validity of thls order
Tirst because it had taken over - the issue
of  NOC. . Since this order was ‘passed by
the IB, any challenge to it squarely fell
within, the 1urlsdlct10n of .the_Tribunal.

- Therefore, the order .passed by it sthlng

1ts  hands off cannot sustain and is  set ¢
aside, . '

The Tribunal is - rexultdntly
directed to revive Q4 5202/2001 and_
consider it afresh and dispose it. of by
passihg appropriate orders under law,
Farties to dppeer bafore it on 2nd
December, 2007, Meanwhllewnpetitioner's
Dresent status 1n IB which was protected
by the Tribunal vide 1nLer1m order datedﬁ“
28.11.2001 shall not. be disturbed till
diSDOSdl of their oA within four months
of First dppedrance of'par*ies;? ’

P

20, We know Trom the dec1510n 1n the oase ofF

L. CHAMDRA _KUMAR v. UNION OF INDIA AND . OTHERS T997l<

e

terms  held that right to seek Judlblal rev1ew 1s 'ene_ i
of the basic structure of the Constitutlon' anﬁ’ a11 ”.f

decisions of the Admlnletrdtlve 1r1bund1 would be~-a

subiect to the scrutiny before the - D1v131on Bench of

the High court within whose

concerned Tfell, Keeplng in v1ew the said findlng

the Supreme Cou:t . We have not- the least he51tat10n to

conclude  that the decisions of the quh Courts would

bind this Tribunal because this. Trlbunal has all Indld

jurisdiction,

21, However, reépondentsvi learned couneel

contended

lack of Jurisdiction of this Trlbunal had not been

agitated or raised before- Lhe Delhl ngh Courti.and

SCC (L&S) 577 that the %upreme Court 1n unambiquous-

1UPlbdlCthh the Trlbunal* X

that the guestion raleed aoout the 1nherent_
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conzeduently, thée said decision dahfiot bLnd\~:7

Tribunal and the guestion_raised, by the respondentsw

can still be considered.

)

of  the Supreme Court in . the .case of STATE OF U P.‘“'&u“~“

ANR. v. SYNTHETICS & CHEMICAL LTD. & ANR. (_1991) &

decisions of the Apex Court which ara sub 31lentlo on i

certaln facts and law would hOt be . _wwbindlngij

nrecedent. The Supreme Court held;

B T T T

"4t Does this principle extehd and

apply to a conclusion of law,  which was
nelther ralsed nor preceded | by any
consideration. In other words can such

conclusions be considered as declaration of
law? Here agaln the English courts. and
iurists have carved out an exception to the
rule  of precedents. It has been explainéd
as rule of sub-silentio. ."A4 decision passes
sub silentio, in the technical sense that
has come to be attached to that phrase, when .
the particular point of law involved: in the
decision 1is not perceived by the court or

present  to  its _ omind.” . (Salmond _ on
Jurisprudence 1zth Edn., - .p.153). Lo Ins
Lancaster Motor__ Co.. - (London) - Ltd. " v.

Bremith Ltd. the Court did not- feel ~-bound -
by the earlier decision as it was .rendered
without &ny arqument, without reference to
the crucial words of the rule and .- without
any ciltation of the authority”. It was
approved by this  Court . in Municipal .
Corporation of Delhi v. Gurnam Kdur.,' THe -
bench  held that, “precedents _sub- 511ent10 e
and without arqument are of no. moment - The ¢

courts thus have - taken_recourse.: Lo Cthis oo

orinciple  for relieving = from: 1nJustioe
perpetrated by unjust preeedents,- A
decision which is not express and. is not
founded on  treasons - nor ‘it prooeedb Lo
consideration of issue cannot be- deémnéd .to
he a law declared to have a. blndlng effeot
as is contemplated by Article . 147,
Uniformltvwwaﬁd”,oonsisteney‘m,ar,W_oor L of
judicial discipline. But'that‘whiéh'escapes
in the judgment without any occasion- is not -
ratio. decldendi. . In B.Shama . Rao v. ... Unicnn
Weflltorv of Pondleherty (ALR 1967 SC 1480)

it was observed, “it is trite.’ to say that a

LI

decision is binding_ not.. because.  of.. 1to,?gff'

conclusions  but in regard to its ratio cand
the principles, laid down_ therein® A,Anxﬂst

ey

declaration or conclusion arrived . w1thout-7

thlq‘ff

27. our aLtentlon st drawn to ! Lhe deoisiqn,;h

SCC 139, The Supreme court held that even 5fhel’

B
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apphlication of mind or preueded w1thout any

reason cannot be. deemed Lo bemdeolaration of

law or authority_of a general._ hature, blndlngr
as & orecedent. Rebtralned dn, disqentlng or.
overrLilng is for sake of, stablllty and

uniformity but rigidity bevond  reasonable

Limits is inimical to the growth of law."

Z3. It is this principle .which - is being

Mighlighted. . SRR : o vt =

e e T L T T TYUNPISRE e ag

~

up  primarily Lo deal thh the serv1oe mdtters. -,Thef

Administrative. Tribunals Act had been pgssed and the

Administrative Tribunals  draw all their powers from:

the provisions of AdministrativewTribunals Aot 1985.

The Tiribunals are creation of the statute and 1f the

Act does not give the power -to Lhe Trlbunal it_lacksf'

-

of inherent jurisdiction to hear,the maxters'in ,this

regard, N A A

[

B
-

7%. Section 2 of the Administrativé.TFibﬁnéls

Act, 1985 specifically provides that thlS pr0v131on of:

the Act does not app]y to oertain loffloers andi

nersons, It nedd< as under

"The prOVLsions of this Aot shall

not apply to. - % ..o .-

(&) any member of the- naval ‘military
or ailr_ forces or of any other’
armed forces of. the- Union,,j

(b) [ omitted ] R 4
(¢c) - any officer or'séﬁvaﬁtﬁ of 'Ehe'
Supreme . Court._ or.. of_ .any. High
Court lor courts wubordlnate

theretol: Hx,_hw,\“__‘,Jl _ ,h‘A*
(cl) any person appointed i to . the .
secretarial staff, of elther House'.
of Parliament - or to.. the

..secretarial staff ~of any State..
Legislature or 'a Houae thereof¥
or, _in__the__case! .of "a_ Union - -
Territory haVan a - Leglslathe,
of that Legislature.” . "

PR T R

24. The Admlnlﬁtrative Trlbunals had been set f




25,

abhout  the

~1&-
section 14 of_thé_Acﬁ furtﬁécmtells us

lurisdiction  and_powers. of the __Central

Administrative Tribunal. It reads:-

Act.,
shall

“14.  Jurisdiction, powers and, authority
of the Central Administrative Tribunal,e {13,
Save as otherwise expressly provided in this

day,
authority exercisable immediatelyw”befghe_

that day by all courts_(exoebtgthe,fsupremé,
Court in relation to- . o A o
(&) recruitment, andww,mafterswwooﬁoerniﬂg;}ﬁwr

{h)

(c)

Lo

recrultment, to any All-India Service Obffﬂ%;‘
any civil service of the Union or..a -

the Central Administrative“.Tribunal o

exerclse, on and from the appointed ‘
all the jurisdiotion;; powers and - ...

¢ivil post under the Union or to a post

Corn

mmected with defence ar in the defence

services, being, in either case, a post
Tilled hy a civilian: '

all service matters concerning-

(1Y & member of any All-India Servicesy

(il

(ii

and
e
COn
or
aut
G
of

Gov
&ll

of

or

) & person [not being a member of an
All-India ° Service or . a  person ..
referread to in clause - (¢)]
appointed to any civilmservice,of;\'
the Union or any civilhpost,«undeq,
the Union: or -~ = - o v

1) a civilian [not being a member of
an  All-India Service or a. person
referred to in clause (¢)]
appointed to any defencen;séryioes_
or-a post connected with defence.

pertalining to the service of.. "such -
ber, person or civilian,.. in
nection with the affairs of the Union
of any State or of any local or other-
hority within the territory of India
under the control of the Government
India or of any corporation [or

soclelty] owned or controlled by . the

erhment

service matters pertaining . to

service in connection with the: affairs.

the Union concerning -a  -person o

appointed to any service or- post
referred to  in sub-clause (ii). or .
sub-clause (iii) of clause (b), ‘heing a

[al%

nerson whose services ‘have been placed .

a State Government or any_ local or -

other authority or any corporation " [or

of

soclety] or other body, at the disposal -~ -

the Central Government: fors" such”

appointment,



g —

(Explanation.- For rhe removal of. doubtsq it
i hereby declared, that referenoes to
"Union” in this ,sub~$eot;on¥ shall be .
construed as inoluding,referencegvagsgﬂto»g\
Union territory.] . '
{z) The Central Government may, by
notification, apply with effect from such
date as may be specified in the notlflodtlon'
the provisions of sub-section (3) to - local
or other authorities within the territory of
India or under the control of the Government
of India and to corporations . [or 8001etles1 .
owned or controlled by Government, not being ;,"1‘
a local or other authority or : oorporatlon o
[or society] controlled or owned by a. State e
Government : : o

!
i
J
:
)
J

. g
Provided that if .the Central Government
considers it expedient so to do for the
purpose of facilitating transitlonzto “the
scheme as envisaged by this Act, . dlfferent,'
dates may he so specified -under = this -
syb-section in respect of different: olasses
of or different categories under-any - class .~
of, local or  -other . authorltles LorT s o
corporations [or societies]. . = .- S

¥ EE T S R

e et

(3) Save as otherwise expreﬁbly provided in 7
this Act, the Central ~ Administrative &
Tribunal <hall also exercise,,on and. from k
the date with -effect from. which “the':. ~ i
provisions of this_sub-section apply-to ahy oy )
local or other authorlty or- gorporation, . [or . R
societyl., all the jurisdiction, powers ‘and ‘;' ol
authority exercisable immediately before: o
that date by all courts (except the Supreme R
Court) in relation to- .k SR 15' o
_ o . L
(a) recruitment,  and___mattefs “"conoerning‘
recruitment, to any service. or<pest--in - .
connection with _the . affairs. yof such a0 T
local or other duthorlty or corporationr’ o
lor societyl: _and._.

N »w“('.-‘ RN

(b) all service matters ooncernlng a person
lother™ than a  person. referred to,ain
clause (a) or clause (b). of “sub- sectlon
(1)1 appointed to any_ service. or cpost in.
connection with the affairs of ‘such. e
local or other. authority or: oorporatlon o xff;
for societvy]l and : pertaining’ to the - ;-
selvice ofﬂlsuohwparsqn;jinm_dineothn_’,f o
with such affairs."” S o '

27. A conioint reédiné_éfk_8§opion ‘2; and
Section 14 would show as resbondeﬁts aréuédfthat”thiﬁ g
Tribunal may have no nullbdlctlon begause Lhe Act does'
not  apply to a member of an Armed Foroe.: Seotion 14

also opened ltself with the wordsf”Save;as "otherwise

2
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EKUlcxaLy provided - in  this Act, . Thereforg, the’

UiOVlwth* of Section 14 are subweut to. Lhe prov151ons_

of Section 2 of the Act,

2g. - However, as already.polnted.above Loand.

held in the case of L. . Chandra Kumar (supfa) Athat__JAS

once the orders of-. this Tribunal . are: subject .- to

fudicial review, the declsions of the High,éoﬂrﬁ?would

hind this Tribunal. It cannot be stated"that"fhe

order of the High Court was bUb Q11entlo because thlS o

Tribunal had invoked Sectlion 2 dﬁd“ dlsmlssed the

application. But the Delhi High Qourt in 1tsﬂ_w1sdom

has held that once the order pdssed by thé _oonoerned!

officer is within the purview and iurileotlon of thls

Tribunal, this Tribunal has ~the' jurlbdlotlon 50.5

entertain the application llke true soldler bows fis”

head to the said decision.

29. Respondents relied upon the deoision of

the Supreme Court by the. respondents-in“the case . of -

MAJOR M.R. PENGHAL V. UNION OF _INDTA AND OTHERS, JT

1988 (5) SC 624. The sald case pertains 'tof Postall
Department. The person was worklng on deputatlon w1th;:*

the Army. A temporary oommission‘was given. f Ihef'% '
gquestion for considerationWbeforé;theprex{Gourvh‘Qas¢
as to whether the Central.Administratng,Tribunal will
have jurisdiction to entertain the application or npt@ﬁ
The Supreme Court held that the said pérsohioquld'nét:

he treated as Army personhel and concluded: .. - e

Cb etk -
B S

‘a, As stated above, although
the appellant was selected by the Posta1~
Department for dpp01ntm9nt to the post “of
clerk, but he _could not be glven any
appointment due to. want of vacancv int thef

e o SR
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unit  of his = choice. Under'hieuch
circumstances, _the. appellant was.. offered

o MR A - -

an appolntment o work ass s plerk LAn the
Army Postal 8erv1ce Qan. the condltlon Lhat .
he would remain a. c1v1lian employee Con e
deputation in the Army. The -appellant
accepted  the aforesaid offer: and- agreed . '
to the conditions that he would. revert to - -
the civil appointment  in. Posts. | and,
Teledraphs Department on hisurelease Ffrom -
the Indian  Army_ Postal Service: __ With _
these LOHdltiOhS. the appellant continued.
to  serve in  the Army. as , a; permanent
employee of the Posts _and Telegraphs
Department on deputation and was promoted
up to the rank of a Major in the Indian'
Ay . However, the appellant was only
given =& Lemoorary commission .and he
worked as such till the date when . his
relinquishment was ordered. . The
aforesaid facts clearly demonstrdte that
the appellant has a lien with the Posts
and Telegraphs Department working on
deputation in the 1Indian Army. Postal -
Service and at no point. of time. the: -
appellant became a full- fledged army
personnel. Since the appellant was not -a ‘
member  of the Armed Forces and continued
to work as a civilian on deputatlon -to
the Army Postal Service, his case  was
covered _under Sdction 1401)(a) . of the-
Administrative Tribuhals Act. In- - that
view of the matter, the High Court was
lght in rejecting  the writ ‘petition
Filed hy the appellant,  whereas the
Central Administrative ~Tribunal
erroneously accepted the claim 'of the“
appellant that he is an- army personnel .
We, therefore, uphold the 1udgment and5'*
order of the High Court dlsm1331ng the-:ﬁ‘-
writ petition filed by e appellant.“
Since the appellant while holdlng .Civil:
post was working in  the - Army‘ _PSstal
Service on deputatlon, the Central_

Administrative Tribunal had Jurlsdlctlon~ifbf‘

to  entertain and . de01de the original_f“

application filed by, the’ appellant.,A We AT
accordingly set aside the ‘order:, dated . -

31-1-1997 passed _ by’ the ' Central""
Administrative Trlbunal Prlnoipal Benoh -
New Delhi, and renand the case to.it <to .
decide expedltlously Original Application -+

No, 1647 of 1996 of the appellant onu
T merits,” . :

36. - However, prov1<10ns of Seotioﬁ 2 had hot
been considered. and, thereTore, the deClbIOh of the

Supreme Court in the facts of the case cannot ‘be held’

to bhe  the question in controversy"f We therefore,

hold keeping in view the ratio deci. dendi of the Delhi*
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High Court that we have no option,butmto;oOnolude,that

this Tribunal necessarily must_have. a juriﬂdiotlon to“

r

entertain the applloatlon

bro

II1) WHETHER THE APPLICANTS ARE: BEING DISCRIMINATED: '

31. Learned counsel for,the_épblibaqps urded. .

that in  the past, some of the,otheh”persons who ,had

heen taken on deputation with Delhi Polloe had bheen

absorbed while the applicants are belng dlqcrlmlnated ;
He referred to us para 5.17 in OA ”140/2004 wherein

names of such persons have been given who- had = been

4

absorbed on 22,11.2000.

37. The question for consideration is as to.

whether in the facts of the case it can be-térmed to™

be discrimination or not. Learned oounsel relled upon

the decision of the Supreme Court 1n the case of STATEdJﬁ-;»

OF MYSORE AND ANOTHER v. H. SRINIVASMURTHY, AIR %970

5C 1104,  Perusal of the said iudgement reveals that

aquaestion for uonslderdtlon beFore the Supreme CourL

uf...'v- oLt

was 1f the nerson was on unpuLatlon and absorbed and

1f it was to be so done from the date .héf dameuvpﬁf

deputation. The Supreme Court held:

"17. On the other. hand,. it is an
undjapuLed fact that six other emplovees,

who  were similarly  situated, were., . Ui

absorbed from the dates on. which . they
initially Joined duty, after‘ deputation

to  the Polytechnics. It is not the . case.-
of the appellant that _ this principle .-
whereby the abcorptlon in the . Department-~“
of  Technical Education was relatcd back - .
to  the date on which a persan initially
came on deputdtlunhqwas“ ever  departed '
from, excepting in the cass of the
respondent, This  being the: .case, the
High Court was right in holdlnq that the
State Government had .evolved a. pr1n01p1e.
“that if a person was deputed to the
Department of Technical Educatlon‘ From.

EINCINC ST

4.

"
i
I

3
;
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another department. 'dﬁd he stayed ODMNL&\,-- -
that other depariment. for-a.. reqsonableh
long time his  absorption . 1in . that
department should he made to _relate back .
to the date on which he was 1n1t1a11y.
sent. There was . no - justification
whatever to_ depart_ from,.this principle; of
policy in the case of the: respondent‘ who .
was, in- all material |espeots An . the. ..
same situation as K., N... Chetty.“% Veryﬂﬁfﬁr,u
rlohtly. the High Court. has heldfthat his - ‘

“impermissible rever31on - for, ha; shortlj
while 1in_ 1955 to.the parent department o
was no ground to. hold thdt he jwas nHot =
similarly situated as: K. Narayandswamy;‘
Chetty. This so-called reverslon to the
parent Department for a, short period_.in.
1955-56 could not by any reckonlng ‘he’
treated as a break in his ‘service, this
period having been treated as leave. Nor
did it amount to reduotlon in rank. -In
any case, this  “reversion” - :iwas not
ordered owing to any fault . of the
respondent. It is not-the’ apﬂMWaMabd‘ﬁ
case that the respondent’s work in the
Department of Technical Education -was -
found unsatisfactory or that he.was not |
otherwise suitable or gqualified td  hold '
the post of Talloring Instructor. in that

Departmeni. That he was suitable to be Lf».',!

absorbed in that post, is manifest from
the recommendation of the Publlo Servics -
Commission and 1is 1mp1191t in . the.
impugned order, itself.” C : :

35, That 1is “not_thé_-COntroﬁérsy before

SO

Therefore, the cited decision must ' be . ﬁeldi:téffb
distinguishable. . N
. B N R ):LEL, M ‘i f{p

o
34. This gquestion had been oonsldered by thsL

r

Tribunal in the case_ of. ARJUN SINGH: NEGI v.\: UNION OF -

s .ot "

’2/ I
aral et e e
- It

;:4:([;_,.__; g

INDIA & ORS., . 0.A. No 466f200? deCIded 'o 28 2 zoosnl.“

‘~.«u-,n_, . B B “
e v"l,‘.:‘,r;t-"

Therein also it was agltated that two oLher persons have -

S .111 iu“,

bean absorbed permanentlyu 1t was held that 1t 1s always,“

in individual cases that- has to be looked 1nto on lLSfOWﬂn‘

ot
f‘,..s  h

merits. In fact, the Supreme Pourt 1n the oase of 1THE{

STATE__OF HARYANA & ORs._ Vo RAM KUMAR: MANN,

8C 450 had commented upon the doctrlne of dlsorimindtlon.

The Supreme Court held. thdt Covernment 1n 1ts own redsoﬁ"if“

e

can give permission in s1milar”oases~tp somel of h '

emnlovees to withdraw their resignations.. The- doctrlne,‘



N B
of discrimination is _ founded . upon,, ex1stence _uf _an‘
enforceable right. . Article 1‘ would apply only fwhen

T om s “Alv

invidious discrimination is meeted out to equals‘ ';j”

4,-

In the present case before us,Jas 1s patent,

[N

s

from the impugned order, all, personsrtaken on deputdtlom
) ;3..5

are belng repatriated.. We have alrcady reoroduoed abovef b

A”‘:J

the said order. Once a common d hdS been

it cannot ‘be staﬁed that ;@e_ dpplioantb;'are

dizeriminated. merely,lbeoane some oLher persons 1;

vear 2000 were dbﬁorbed Equdllty has to be seen Lamonq

IN DELHI POLTICE:

the eguals. Once &ll perbona on deputatlon s a ”.belng
repatriated from whatever Force, we have no heQiLation 1n ;
concluding that the applicants oannot state Lhat they are :
being  discriminated. RexulLantlv,#AQeié reweot ; thls s
argument. B ? _;‘, i-ff
TV, IF_THE APPLICANTS ARE DEEMEDth”éEfkgsoaggbéfji §
g

35, The arguments ddvanoed have been thaﬁ}

[
"
)
3

some  of the dppiloant< had been wocklng for mor théni

5 vears on  deputation. The' Rules .prov1de' fo{.

absorption and, the refone.,lt is pont nded Lhdt‘lihé. ;'

applicants must be deemed to have been absorbed : A
37.  After the_araumemtsihgéﬁbéén}lbdnéiuded;‘i\ ‘

the respondents pointed to uq the deolslon of the Fulff

Bench of this Tribunal CIn the mdtter of NET RAM}‘§ }i’

CHOURSIYA V. UNION __OF INDIA f& OTHERsi? RN

G.A.N0.1801/20038, rendered on S. 7 2004, In the clted' ’ ;ﬁ.

Gl e L
TN Lt i

case, those applicants were worklng as Constables fidgkﬂif"

Border  Security Force. They had Joined ytﬁéﬂ@f

T ]
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e
Intelligence Bureau during the year,1996“asf.Security
Assistant  (General) initi@llwaqgwgnperibdwﬁéf five
years but continued on deputation. Theyv wele not
absorbed and were repatriated fo-uihéir " - parent
organisatidn= The following questlon hdd been: ‘pqsedﬁg

for the decision oFf the Full Bench

"1. WHether the dpplloant oan be deemed
to  have been absorbed in I.B. . under ' the

respondents  irrespective or the 1nbtructlon<¥-““‘
an the aubﬁect7 .‘q

Z. Whether the dlelCdnL has a-right to
be considered for abs sorption in I B.without
the consent of his parent department?

3. Generally."
38, The Full ~ Bench considéred ' various
nrecedents and -answered the same: - i :iwfj_ﬁf<r
" Applicants oahnot be deemed tO”‘

have heen dbborbed in IB . under.:
the respondents Jrresoeotnve S of.
the instructions on: the bUbJeCt."

(2) The applicants have no . rlghtjftgf“"<‘ -
be considered for, absorgtion - 1T
IB wilthout ~ the oonsent, of- the
Sparent | department in termx “of. . :
Jinstructions oontained ln IB' oM ...~ 7
dated 13.1. 1992, ! e ]
) Does not arise.”

39.  Keeping. inﬂ view. the de01slon of - the . .

Larger Bench, in its broad prlnoiple, 3;be¢_argumentlpam3

advanced that after the dDDllbahtb hdd worked for more
than 5% vyears and therefore, they. are deemed to- be

abzorbed, must fail.

PER S
e e g v v P oo rnbh a o o T - RS

40, There 1is another way,, OT looklng at the
same  matter. The questlon of deemed db$orption dOeb .
not  arise bhecause Lhere 1s preolous llttle 6n‘:the
record  to indicate that the consent of the”_parent'

depar tment has been obtalned
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41, It was urged that under the Delhl Po]lbe;; .

Aclt, FRules  _have _ been frdmed and> thereTore, in. b

accordance with the Delhl Police (General Condltzond,.‘y

of Service) Rules, 1980, there coqld be permanent&_'{

absorption of the applicants j._n“_‘Delli':,i‘.Po,l1;(,e.;w_‘_.,q_,:_.._.._'.,‘.,;.a

P . e

87, The sald argument shall bey oon51dered

hereinafter wherein |1t _ls oontended that-~th sald

persons have right of COﬁxldGFﬂLth for: beinq abqorbed

in Delhi Police. Perusal of que 1?'oquelh1 Polloe o

(General Conditions of Service) Rules, j980 olearly

shows that 1t does_wdnotu_contemplate;fthe; deemed X
absorption. Resultantly, the said'argumeﬁt'must fail..
43, Pertaining to  the .same, _argument,;;f

. e AN AR LAY

reference  has been made to the de01510n of RAMESHWAR ‘ﬁ.'

PRASAD v. MANAGING DIRECTOR. U.P. . RAJKIYA NIRMAN

NIGAM LTIMITED & ORS.. JT 1999 (7) SC 44 which will be

ih-appropriate.  We shall deal with the said decision

hereinafter again but paras 14 and 15 of the decision

in the case of Rameshwar_ Prasad (suptra) are. being

reproduced helow Tor the sake of Taclility: .. ~;~,*f

14, We agree with the " learned - - -
Counsel for the Respondent No.1 and make P
it clear that an employéé. who' 'is on ‘@ % ¢ 50"
deputation h&SMhQ,rlghtmLmeerabSOFbEdfiﬂ”‘q O
the service where he ' 'is .working ‘on- .
deputation, . However. -~ in some:.cases it - .-
may depend upon statutory rules to  the .. i
_contrary. _ _If_ _ _rules__ . provide _ for .
absorption of employees 'on deputat1on~ S
then such emplovee -has a right = Che -
considered for absorptlon in aooordance Tt
with the said rules._ As quoted .above, . . -4
Rule 16(3) of the Recruitment Rules.:of. -: |- =~
the Wigam. andwwRule,”Sw,o{ the . U P.L.. S
Absorption of Government . Servants fim .U
~Public Undertakings Rules, 1984. Prov1des¥fgf?¢jﬁ v
for dbborption 01 an employee who are ona}".‘ﬁg
deputation, .. i , Ju I

B ST X -\«'.‘ et e
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15,  In. the present L case,. .

_cong 1dgring Lhe,wfqgtsb_lt dpparent«¢w,

that actaon" of _respondent. No 1 in. .hot
pasﬁingﬂhthgwmgrdgrmxgr reoatriatlon or.-
ahsorption gqua__ the Wmlebpondent ‘wgsn

unjustified and arbitrary. - Onh 1he DaSLS ra - e

of FRule 15(3) of the. Recruitment:. Rules,
appellant was dpp01nted on deoutation in j_ﬁ
May 1985, He st,‘relleved from his'
parent department on 18th November‘ 198%
and Joined Nigam on '19th November, 1985,
Under Rule 5 of the U.P. Absorptiqn- OF
Government Servantsﬂ h" An 'ubllu
Undertakings Rules, 1984, he was required
to file an application. for . his absorption‘w
in  employment ‘of 'Nigami™ Thereafter on:
the basis of letter dated: 12 198?
written by the G.M. (HQ) and "on’ the
basis of the letter dated ~30.12.1987 .
written by the G.M. (NEZ), he opted. for
continuation and absorption in service of
Nigam by letter dated 31st December 1987. .°
The General Manager (M.E.Z.) by_ letter
dated 17th September, 1388 wrote to the

GM (HE)Y that appellant’s service_ record -
was excellent:; he was useful in service.
and as he was about to complete 3 years j.
on deputation, appropriate order ‘of |
ahsorption be passed. Nothing was-heard .
from the General Manager.  Further on.\
19-11-1990, . as__ soon_ as _the. appelldnt
completed S vears of deputation,_ lis
deputation allowance. was. stopped with |
effect from that date. ~ The appellant .-
continued 1in service without any . break, |
As per Rule 4 of the U.P. . .Absorption of . .:
Government  Servants . .. in ~  Public:
Undertakings Rules, 1984 which  was ..~
admittedly applicable, provides:that_ -no ...
government servant shall ordinarily. be.
permitted to remdinwon,deputat;on; for a
period exceeding 5 years., = If the
appellant was not .  to be absorbed, he:
sught to have been repatriated. in the
vear 1990 when he had completed 5  vyears

of =service on deputation. . By not doing-
30, the _ appellant _ is  seriously-
nrejudiced. The delay or inadvertent
inaction on the part of the Officers. of
the Nigam in not passing .appropriate
order would not arfuct the appellant’s .
right to be absorbed. : '

rerusal of the findings . as  well : as the rules.
applicable to the rebpondents before ¢he Supreme Court"

clearly show  that “thene was., & t1me 11m1t.m,f6r'

deputation prescribed. Rule 4 olearly provided that -
“No o Government servant shall ordlnarily be permltted;n

to remain on deputation for a period exceedlng fiveuvf

vyears". Thereafter, the. subbequent rure prov1ded for

¥
\
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absorption  of such persons. In the mattet befora the

Supreme Court, the persons, were oontinuinq,to work, and

in  face of the rules referred to above particularly

Sub-rule (1) to Rule % of the Uttar Pradesh Absdfption
of  Government Servants inMPublio_und@rtakings Rules,:,r

1984, it was held that the oohcérned per»on stand~v'l

absorbed in the service of Nigam.

44,  That 1is not the pdsition fbeforé“'dé:’”””f

There i3 no such rule currespondlng Lo Rule 4 oF ﬁhefi'ﬂ"

e

Rules applicable in  the matter before the Supreme’
Court. In fTace of theAaforesaid,i the, plea that
anplicants are deemed. to .. have - been ~absorbédﬁuﬁk

particularly in those cases where they have worked for;,ffﬂj

5 yvears or mere, must fail.

V. IF_THE APPLICANTS HAVE RIGHT TO BE CONSIDERED

FOR _BEING ABSORBED IN DELHI POLICE.

4%, Rule % of the Delhi Police (App01ntment &i”“

Fp b

l%rf .‘. .v

Recruitment) Rules, 1980 dealsw1th recruitmeﬁt to the;,jﬁlu

Delhi Police and Clause (h) of the: same“reads ,ésﬁf'“~:

under :

“(h) Notwithstanding anything
contained in thess Rules, where the
administrator/Commissioner of Police is,
of opinion that it is necessary. or
expedient in the interest of work so to
do, he may make . appointments to all
non—-gazetted categories of both executive
and ministerial cadres of Delhi’Police on
deputation basis by drawing . suitable.
persons  from any other State(s) or-Union-
territory or Central Police Organisation -
or any other  force. Where  such
appointments are made by the Commissioner .
of  Police, the same shall be' reported to
the ddmznlstrator forthwith. Such -

appointments _on__.deputation basis ‘shall';'ﬁ'::

alse be qubﬁect to orders iﬁsued by the
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Govt.  of India/Delhi, Admlnlstratlon From B
time to time.. qovermjngmLhe deputétion of .. . i
uovmrnment servants S

Nane "-s'w'i .
it permits taking persons , from Central Policer;
Organisations, OhMAahy‘mOthet”TQﬁCQJon deputatlon oo o
Delhi Police. Rule 17 "of"Delhf].Poliqe,H(Qeneral'

conditions of Service) Rules, 1980, _whioh“has StronglyAu ‘“vﬂx

been relied upon, oermlts the Comm1331oner of Polioe,‘-: T7 o

< ;

to  sanction permanent“absorption_in DelhilPolicei?ofj

upper and lower subordinates with the . consent and

concurrence of the Head of the Police fofce _ of__the. G

State/Union territory, or  _the.-- Central Police ‘
Organisation. The sald Rule reads:

"17. Permanent absorption of

upner and ' lower subordinates 1in’ other

police forces and vice-versa.- The .

Commissioner . of Police, Delhi may - S

sanction permanent absorption in Delhi
Police of upper and lower subordinates,

except Inspectors from other States/Union '~ .
territories and Central . Police o

Organisations, with_ their - consent - and .. o
with the concurrence of, the. Head -of the - =~
Police _force __ of. _. . the - SLaLe/Unlon Lo
territory, or the Central Police . . L.
Organisation concerned, ', Slmllarly the' = .7
Commissioner of Police, -~ -may sanctlonfgﬂfﬁ i
nermanent transter of upper and lower -
subordinates of Delhi Police, ~ except:
inspectors . with _ their . . consent for .
permanent absorption in- Police forces of .
other States/Union territories or Central- s oo
Police Organisation, subhject 110 the o
concurrence. . of the Head 'of the:Police:i A
force concerned. In the case of sich '
permanent transfer, of an  Inspéctor of. ~
Delhi Police to .any other .State ,or' | -
vice-versa, the Commissiocher of! Pollce,“ B
shall obtain the prior sanction of the!
Administrﬂtor"" R LR R S IR

L'.L

s

-7<.’......_.',:-9,.;:_._; ¢z

46, There was 'some oontroversy raised before

us

0}
73]

deputdtlon

to if the dpplloantb were taken on”

‘ under Rule 5(h) of Delhl. POlioez (App01ntment &

Recruitment) Rules, 1980 .. or notqj The plea of the‘

respondents to that effeot mu~t fail. *{;j ,;if fkéd_u.j_ﬁ
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47. . This is the only enabllng prOVleon which

permits . certain. persons_ . of _ the Central EQliQe_f

Organisation or State Police to come on deputatiqnnahdf”};;"

serve  in Delhi Police. We _have _no_ . hesltation.
therefore, in rejecting. the _ contentlon Hoﬁgwmfhe,,{“#

respondents Lo that effect.

48, Learned counsel . for  the__applicants,

however, wanted to take his plea further that this is

an appointment to Delhi Police.__ He relied upon the

decision of the Supreme Court in the case of S8I’

ROOPLAL _AND __ANOTHER v. LT. GOVERNOR THROUGH CHIEF

SECRETARY.. DELHI AND OTHERS, AIR 2000 SC‘ 594. The

guestion before the Subreme Court wae‘ totally

different. Before the Supremenceurt, the cbntreverey
was as to 1f they were entitled to the beRrsfit of the o

service in  the parent department on absorption Cinooo

Delhi Folice or not. Therefore;_the decision of. the

Supreme Court ‘in the case of SI Rooplal.- iéupraj is

distinguishable.

49, The applicants heVe' been deputed

transfer, i.e., by way of deputdtlon to serve in, Delhli,f

.;,

Polilce, The expression he mayv'make appointments '

does  not imply tHat“'It ;ﬂieﬂfa appointment ade
regularly  in Delhl Police. Perueal of the Rule S(h)

clearly <shows thatm_appointmentwwieng deputatlon,

therefore, the expression ‘appointment -1n the context
must  mean only conferment of power to’ act .i Delh1

Police as Constables or otherwlbe when they oome ‘bﬁ"

deputation.

1 THe e 4m e s e e s hem v =i
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50, Once the appointment. is _on. d%putdtlon, Et.‘-
carries_allmthewgightanotmﬁenutatlonists é@ther than a-
regular emplovee. = - _dgvaWMuamh ~4§ e,

i B

51, So far as the Rule 17 of éeihi;wﬁbliCef
(General Conditions of 8erv1ue) Ruies.~-1980‘» ;é}'
concerned, -1t does not oonfer any powef or LA right tofj

a personh on

the
otherl

not

interpretation

~

oT conltroversy

there is no such right in favour of the deputationists ’

in
of
and

orders

L

exigency

reproduced

Wwith

7.2.2001

INDIA & OTHERS.

sanction of
conditions which we

he

this r

this

the

!
deputation to be dbxorbed i;Lt depends on

{

the Commlxsnoner of Polloe.

repeated. Thié' muestion pertdlning to

of Rule 17, had been a Qubject

in this T%ibunal. It wdq held‘

egard.

Tribunal in OA 254?/92 deolded on

that have . been_ . passed vih admlnlstratlve

cannot be followed. The Delhi High Court

the findings of thls~¢r1bund1 dnd

same in Clvil Writ No. RZZD/iqu decided on

centitled  CONSTABLE NAFE SINGH;V.'

The order reads:

e T e T

-

"
2 3 & v @

. Paragraph, .. 7;}6?:; the
impugned Order is,reproduoed as below:

17.. of - the _ Serv1ceA C
Rules does not reooqnlse any S )
favour- of a deputdtlonlst Ffor ...
absornption, It only gives dlsoretlon to.:

the Commissioner of Police to .sanction.

permanent absorption of certain upper and
lower subordinates in Delhi’ Police - from;'
other States/Union territorles
Central Police OrOdhl$athHS, wlth thelr;“
consent and subject to'the concufrence of

. "Rule _
Conditions
right in

the Head of the Police_force. oonoerned w0
Accordingly the . cut. .. off .date for .
absorption cannot, be. flxed on_Fwhichyral ~
deputationist becomes- “eligiblé for; o
absorption, but it would ‘be a i ate aongﬁ*?u‘
which absorption, is decnded Lo be

. go
O
, .

H
N ! S
§

Those persons challenqed the decision-

Certaln‘fn'“

have reFerred‘to dbove need«
mattef -

that |

29 3. 19Q7ﬂ

the Delhi High Court upheld the same holding thdtf

dgreen

UNION OF .

[ T CUUIS S .
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In the present case, this lrnbunal Thad -

cearlier  directed | inwwwcpmmog,_mnudgment_m
passed in. 0.A,NG. 1421791 _ and tsimilar
other aunllcdtionx that, iAf. the aoplicdnt
made a P@Dlebentdtlgﬂ, lt, wouldw“ be
considered .by the-rgépondehts and'if the .. .
Tapplicant T was found” PossEEs T the s T
requisite GUdli]leLlOﬁQ under the. Ruleq, _
on  the date of the impugned _order. of . '
repatriation, that is, on '23.1.1991, —he . . . .
may he ahsorbhed if otherwise ' . found. 't
eligible for absorption. Admittedly, on
23.1.1991, . the applicant had crossed. the
rage of 40 years and, therefore, if he' was -
not  absorbed, he has no reasonable or.
valld ground to challenge the order of . _
his repatriation. We may-also point out
a decision of the Supreme Court in State
of  Madhya Pradesh and others vs. ‘Ashok-
Deshmukh  and another, 1988 (3) SLR 336, o
which <says  that in the absence of. bias -
and mala fides, an order of repatriation
made in administrative exigencies cannot
be challenged.  We, therefore, find no
met it in this C.A. Accordingly it
deserves to be dismissed.” -

We are _in. agreement with the
above  Tindings of the Tribunal as it ‘is
ttled law that a deputationist has hno
l_gal and vesterd right to resist
=patriation to his parent department.
e petitloner was.repatriated as far’
ck as  oh  August 8, 1992 and hre

ntinued to aglitate this question before
Tribunal as well as before. this
urt. We do not find any ground to take
contrary  view than. the view as
wor@c S60 by the Tribunal in the present
asze. The petition is, therefore, devoid
of merit and the same is dismissed:
accordingly. - ' -

F.(B~

TQ‘

This provides the answer to the argument . SO . much

~

thouaht of by the learned counsel.

%2. - In Tact, the Supreme Court inﬂthe Qése.of

STATE OF PUNJAB AND OTHERS v. . INDER SINGH AND OTHERS,

@ operson  on d@pUL&thh can . bhe. taken and permanently

(19973 8 &CC 3772, held that a ﬁerédn deputatlonj”

cannot claim permanent ab@orptlon on deputation post. e

(9]
[N

Learned Counsél.fdrmthe ﬂabpiiéahté B

fact urged vehemently that onoe the rules prov1de‘that;”5"

-~

[

A ST
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absorbed, therefore, they have“fightwtotge consid@ped,

i s
and  once that_,right_igwggfeated;and”uiﬁw:notu being . "4

given, the Articles 14 and 16 of the Constitution are
viclated. Qur  attention in‘this‘regaqd wasﬂ-drawn

Lowards  the decision_oﬁﬂﬁheﬂSupreme%poptt;inw;he,oase,

of C. . MUNIYAPPA NAIDU v. . STATE OF kﬁR_}TJATAgA‘-. AND.. .
OTHERS.  AIR 1976 sSC  2377. Ih’éfei’ﬁ:ﬂi‘ﬂf»'al"i‘:‘;_va,.}":‘""'?t“fhe‘,,'.i
deputationist Senior Health'fhspecﬁors<Wéré‘CIéim;ng‘an?”
similar right of permanent abSorpfion‘aﬁg ﬁhé¥$ﬁp;éme:5
Court = held, thatjsudhﬂa;rigﬁt'diﬁ:hdfféiiéfyi;féffwgggafﬁf°
leld that there was no scope under the Cadré and
Recruitmenf Regulétionﬁ_ for their absorption and it ‘f'
was impermissible to do so. This shows phat.the clted
decision was confined to the peculiarifa&fé that,were‘
before the Supreme Court and isvdistinguishéblé.”

-

LN In  the case of STATE: OF ANDHRA PRADESH

AND _ANOTHER v. SADANANDAM AND_OTHERS,tALR’_1989 sC

2050, the Supreme Court held: . . ‘~f~'<57 .o

PPN

[ W

"16. We are now only left with the f
reasoning of the Tribunal that -there.is no '
Justification for the continuance of the old
Rule and for personnel belonging ' to other .}
zones belng transferred on promotion to
offices in other zones, In_ .drawing such
conclusion, the Tribunal has travelled beyond
the limits of its jurisdiction. We need only
point out that the mode of recrultment and
the category from which the recruitment to a
service .should be made are all matters which :
are exclusively  within the domain of the :
axecUtive, It is not for judicial bodies to
1t in  Judoment over the wisdom of the
executive in choosing the mode of recruitment
or the categories_from which_the recruitment
should be made as they are matters of policy. u
decision Ffalling . exclusively  within  the = |
purview -of the executive.. As ‘already stated, :
the question of . filling up of posts by
DErions belonging to other local categories
o zones 1s a matter of “administrative
necessity  and exigency. When the Rules . . ;.
provide for such_ transfers being effected and ‘ﬂ
when the transfers are not assalled on the .1

ground of arbitrariness_orwdiscrimiﬁatiohivthe i
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policy of thansf@hWMJMQgprgdLnﬂpy( the
Government cannot._be struck down by Tribunals:

or Court of Law." _ . .

Tt is obvious that_Supreme Court held that 1f there 1s
a pnolicy Tramed, it should_be_adhered to. . But asg

would be noticed hereinafter, the policy is subiject t?

change and in the present case, the policy adopted has

P

ey

heen not to absorb any of the deputationists.
Resultantly, even the cited case will have no

anplication to the facts of the present case.

55, Our attention in this regard was drawn to
the letter written from the Office of Commissioner of
Police in  the year 2000 referring to the fact that
there 1is a pollcy that after one vear, a person who

has served on deputation, can be consldered.

%6, our attention was further drawn towards

~

page 6 of the counter reply in OA 1293/2004 that there

1

were certaln guidelines in this regard. o |
|

57. on record, no such guidelines have been
. s . 3

procuced, But the policy decision or guldelines 'In

this regard can always be adiudicated on. basis of the

material placed before us. As would be noticed, the

respondents have_taken a decision not to absorb anyiof

the deputationists.  The reason given. 1s -~that .mgre
Do

than 500 Constables have  been - recrulited ”aﬁd,
therefore, Lhe deputationists must be revertead Béék.

Tt is obvious that there is é_ohange in_fhe policy énd

what has been referred to above Qhw”béﬁéifww§¥"ﬁhém

3
. t
applicants will out a little ice 1in the'baokdrop_ﬁof

these Tacts.
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58, In. that event, learned counsel for . the

annllcants has  drawn_ . our  attention to vacancy
posgitions Lo demonstrate that sufficient _number _ of

nosts  of Constables areistill avallable. Even if the

new Constables recrulted or absorbed.,. still there

would be sufficient vacancies.

59, This is a policy decision. The

anplicants had bheen taken on deputation as per the

the applicants have no right to be absorbed. - If the

respondents 3@0 not intend to absorb thém'permahently,

they cannot insist in this regard. In this view of
the matier, avalilability of the posts will not confer

a right on the apnlicants,

60. In fact, most of the present abplioants
had  earlier 'élﬁo flled Petitions in the Delhi High
Court. Wit Petitions | No.9100-92256/2003 came up
hefore the Delhi High Court on z?;1.zobq.v~Thé Delhi

High Court dismissed the Petitions holding that:

"We  have heard Lthe counsel for

the netitioners. We do not find any
force in  the submission of counsel for
the patitioner. The petitioners are
recrulted personnel of CISF, ITBP and
CRFF. Thelr pericd of deputation to the
Delhi  Police was Tor one vear. Even

though it was contended before us that
Ministry of Home ATTairs has settled the
terms for deputation for three years but
Delhi Police has taken the petitioners on
deputation . for.  a, period of -one  vear,
therefore, they cannot claim that they
are entitled for deputation to a period
of three  vears, Even otherwise if
certain posts are to be filled in DBelhi
Police whether for the purpose: of. new
recruitment or in terms of the affidavit
which has been filed in Public Interest
Litigation in_other writ petition that
itself cannot give right to the

Tequiremnant. © We have~already"heferredwtOyabovezfthat*-ﬁ

!
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petitioners Tor . DDOLntment to. such Dostsume .
4} o For further continuation, of deputdtlon y
\}\ or  moreover these onoortun111es_ of ‘

emplovment should be . gilven Lo -other
nersons  who are . unemploved. and are . .
seeking emnplovment_as Constable_in._ Dclhl~, o ¢
Police The petitioners who have alreadv,w
been worklnc with the . respective
naramilitary ordanisations have no vested
right for appointment or continuation of .
their  .deputation if respondent _do not — . ‘
desire  the same. .  However, Mr. _ Bhilsharn = "™
has contended thdt,chlldren_of some . of |
the petitioners_ are. . studying_ if the -
transter order 1is given . effect  fTrom .. - |~
2.2004, it would entail hardship to the -
children who are studylng in. schools. N :
M- . D.S8.  Norawat, DCP. (Headgquarter) : {
Delhi Police is present in the Court. -He -
says that ‘they will not implement the .
rransfer order till 30.4%.2004." ' - R

i

(Emphasis added) C Rl
This answears the éwguments of the applieants. iBedause'
as  Tar ‘back as January, 2004, theirxplaim had been.
rejected, keeping 1in view themﬁardghip,‘ they wefe_
granted stay to impiement the trensfer ordéfj till b
0,4, 72004. wWe were informed that thereaffeh the
General Flecltions were piaced. It wes foilowed by the
impugned orders. TA fresh bunch. of petitions have been
filed. Totality of their facts indicate that there 1s

no merit,thereinL

51, For the reasons given aboveg the

atoresaid Original Applications must be held to be’ l
without merit. They fail and are dismissed. . o
o - {

N T e L PP s
Meimber (A) o _ Chalrman o
_ 9T Ak
| o L . T i;f )
:,r' NSN :JI vvvv ) ew T e ' ” .
9.7 . 2004 : ' T
S o
I I;

At this stage, learned counsel for the appllcanﬂs request

xx.
that some time may be granted to challenge thls order.l.we allow

the applicants time upto 19.7%2004. The 1nter1m ordenf
individual cases would: contlnue tlll l9 7P4004 '
Issue DASTI order. '

(R.K. Upadh aya )..
Member
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