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ORDER

Justice V.S. Aggarwal:-

The Delhi Police- Act had been enacted 1n

Section 147 of the said Act, different rules including

the L

'??v"»_- . ,/‘3. i

.(-" I -

vear .1978.. . In exer01se of the powers conferred under'

l




-

the Delhi Police,(AppointmentnandwRECruigﬁentLTRules;

1980  and. the. Delhi Police. (General. Copditions  of

Service) Rules, 1980 have been enacted . For __proper

administration, the Union Ter:itorybhasnbeen,,divided
into different police Districté;_ _E?ery_ police
District has number of police stations. . There is . an

officer incharge of the police head in_ each_ Pollce

Station.

2. On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretaryg Ministry
' ' - ' 17

of Home Affairs requesting that in order-tq_make 70,

new Police Stations which had been sanétioned, 500“

more Constables would be required from Centrall,-

Para-Military Force  on deputation. The. said  letter.

reads:

"Sir,

It was agreed by the M1n1stry of -
Home- Affairs that in order to make 17. new
‘Police Stations sanctioned’ by the " Govt. -
of India to .. _start functlonlng»-;;
immediately, 500 Constables from CPMF. . .~
will be given on deputation t111 Delhld«

Police raises its own force to man thesellf<“
Police Stations, -

2. It is, therefore;, requested .. "
to kindly intimate _the names. .. of. L 500

Constables, who .are willing to. COme.. - ONy i e

deputation to Delhi ‘Police, .at- the_ff
earliest so that action for COmpleting"

the formalities regardlng the1rf;~n
deputation to Delhi Police is completed;ff_'
promptly. A copy of - the "terms . and- -

conditions for deputation in Delhi. Pol1ce
is enclosed for ready. reference.,;

Yours falthfully,"
- (s K. JAIN) I LA
ADDL. COMMISSIONER' OF POLICEzﬂwl oo
"“HEADQUARTERS DELHI. R

¥
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3. There upon, the Joint, Seoretary,.MiniQtrv

of Home ATfairs had wrltteawtgwglfferent Pdra Milltarv

Forces like Border Seuurlty Furce, Centrdl Reserve

Police Force, Indo-Tibetten Border Police and Central

Imddgtrial Security‘Force,videﬂlettetﬂdétedm25&9h1998%”"

It reads:

"Dear S8ir,

Kincdly recall . my - telephonic
reguest sometime _ _ back: . regarding:
deputation of constablés from your force.
to Delhl Police to. operatlonallbe the
newly created 17 Police Stations.. As the
Delhl Police will take. some time, to raise
its own manpower the Para- Mllltarv Forces
may provide = about ~ 500. Constables” on |
deputation to Delhi Pollce as per the .
break up given under: o

CRPF 200
ITBP 100
CI F 100

SF 100

It 1is reguested that nominations, )
of Constables  for deputation to: Delhi
Police may be sent immediately.. A" copy
of the _ terms _ and. _conditions | for
deputation to Delhi Police is enold@ed i*

_ Yours 51ncerely._

- gdﬁa'ﬁ; 2
(O P. Arva)'"

4, on differentvdates;whlch_arevba51caliy'iﬂm-
the year 1999 followed by 2001, large number iqf‘

persons serving in different Para Mllltary Foroes werg

taken on deputation to Delhi Polloe,x;We xakehllberty

in reproducing the representative_6Fdenfdated 5Jf;1999‘

whereby certain Constables From Cehfral ﬁésefvé Poii¢é'

Force were taken on deputation. . e e

"In exercise of the powers
conferred by the Commissioner of: Police,
Delhi, the Addl. Commissioner.of Police,
Estt., Delhl _is__ pleased__to _ take the
following Constables on deputation . from
C.R.P.F. . to _Delhi. Police only _for___a
period of one. vear w.e.f. the date they .

Srresume | thelr duties in. Delhi Police,. . on
the usual terms and GOhdltiOhS“u'_J,. o

= TR
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e 2 BY_¥irtue of the presen p; lcation, _we.

‘nropose  to  dispose quum_thenwabove _said_,original
. . s :\3

Applications. They all pertain - .toﬁf the same

controversy ot repatriation - to . their  parent.

department. Some of the applications_were'filed afteﬂ'

the earlier filed applications,. 'beCamé‘ ripei for
hearing. It wagﬁ'considered *.that 31nce " oommoﬂf

questions were involved, therefore. they should“%edrd}

and decided together. _ . qnglgm”‘“ L e

5. All the appllgants are. assalllng the order;

.....

repatriating  them to thelr pa:@nt depaerent The

order in OA 140/2004 reads:.

"Subject:~ Repatriation of, deputatlonlstyf.{n'f

to their parent Department

It has beun degld@d to, repdtrlatef*

all ~ the police persofnel “taken - on’ .

deputation from BSF/ITBPfCRPF/CISF to .

Delhi  Police, on 3rd of February 2004 to.
accommodate candidates already - selected .

for the post of Constable and awaiting |
call letters since January, 2008, A list.

of the deputatlonlsts is enclosed )

The deputatlonlsts/constdbles mdyp{f?‘l1*:

be informed immediately against: theirf
nroper receipt. that . Lhey w111

repatriated on 3rd of.Feb. 2004 to- thelrf?:ﬁ?i

parent, depdrtments, and '+ :po ﬂ further;,;
extension will - bhe qranted.; .- The. =
acknowledgement in token of having noted;z
the contents of this letter by the .
individuals may be kept on reoord "

(0.5 S. NORAWAT) " B
DEPUTY COMMISSIONER OF . POLICE
HDQRS. (ESTT.): DELHI.
7. The saidwworder is being 'assailed on
Various grounds, ndmelyn thdt the order S0 pdssed is

discriminatory. The  applicants are deemed“ to have

been absorbed in Delhi Police as per Rule 17 of the

Delhi Police  (General_ Cuhﬂltlon\ of Serv1ce) Rulés,

1280, In any case, ‘they oannot be 'repatﬁ;ated“;énd

-_;. Cf TR Dt

LT S Sy

e
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_{o;/', ‘

have & _right toumbem”oonsidéred_;'fdﬁij permanent .

absorntion. It had  &Elso. beéh asserted

.wthat ldrqefffﬁ

number of vacancies are avallable and the;requndantsi{

plea to the contrary is not correct.

8. _ Needless . to  state that in[;the 'repliés o
filed, respondents hawve controverted'thev assertlonb!f'
made - hy  the appiicantg,ﬁ 1hey aSbert thdt ther ﬁfhaSj

beern suppression of facts 1n some of hth matters;

Therefore, thoge'apblluantslshould,not‘be_heard._“The ,

jurisdiction of this Tribunal to hear the<apbli¢atichs

Is also bheing challenged besides the merits -of  the:.

matter, contending that applicants have no right or
claim in  this regard, which we shall' take = up

fereinatter,

9, The first and foremost question5

therefore, that arises is:

)

Ty. IO EFFECT SUPPRESSION OF FACTS:-

10. On an earlier occasion, OA,1$9V2004,:'OA

14072004  and OA 24372004 had been con31dered by thls

Tribunal. ., It was notloed by thlq Tribunal that 42 ofv

the applicants had edrller,Tlled an applioatloanih

thiz  Tribunal which was dismissed and thx fact hasi

heen suppressed. Since  the . other appllcants hdd

vy

Joined them in verifying the wronq facts, therefore,,~
the entire dpp1L0dtluno were d1smlssed Appllthtb~f

Tiled Writ Petltlon (Civil) Nos,9562 9640' of 200&;

The Delhi High Court recorded on 31 5 2004-,

Ay o
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“All thesse Detltlons belpc

_ddentical in_nature and arising. out of a
common Tr;bunal order d18m1581ng

hecomes

netitioners” 0OAs are dlSDOQGd of by this'

common order.

b e e e T

Petitioners are on deputation to '

Delhi  Police and have been, ordered to. be
repatriated to thelr reqneotlve parent

e

departments They challenged. this 1n.ffwn

their te&aeclee 0As befare the Tr1buna1
on  the plea that_ they had.a _right . of

i g s @

absorption _1in Delhi _ Police.  .: The -

Tribhunal, . howevergmninsteadm_of@wdeallng‘”an

with thelr case on merit rejected _their
Oks on the ground that 42 of them had
suppressed the dismissal of OAs filed by
them earlier on the same subject matter..

petitioners  gFfievance . is.  two

fold. Firstly . that. they. had 'claimed:'”““-‘

absorption in Delhi Police on. .several
grounds and secondly that even if it was
assumed that 42 of them had 3suppressed
some  information . and had . approached,

Tribunal with unclean hands, . the O0As'

filed by others could not -  have been
dismissed for this. :

We find merit in the plea because
even 1f it was accepted that 42 out . of
these oet1tLoners had approaohed Tribunal
with unclean__hdndb,,lt could not_ have
constituted a basis for dismissal of OAs
filed by other petitioners. Theilr claim

For absorption was reguired .to " be -

considered on _ merits. It seems- that’
Tribunal had failed to take this_ in-

regard and_ had rejected the OAs of all.
petitioners -on this ba31s., The Tribunal - -
order, therefore, _can’t su«taln and ‘i

selt aside. .
140/04 & 243/04m;sha11‘1revive' and , be

considered afresh by the Tribunal -and.

disposed of on merits by appropriate
orders., We are informed ‘that -similar

matters are coming,up. before it tomorrow.

Parties are, therefore, dlrepted . to

appear before . the Tribunal on 1.6.200%
and seek consideration on thelr revived‘
COAS BLSOa o e e s e 2R R
Dasti.
/ -
11, Keeping . in view_the. sald flndlngs,ﬂ

unnecessary to probe further_1n<th13' regard.;

12. .. 0On_ behalf _ of the respondcnts,  1€5

Potitioners . OAs 139/04,

as

‘:tf

pointed that even the Delhl ngh Court felt that 47 of

them who”hgupp[gbsgd” the faots had approaohed

the

”ﬁ.
I
l
l

\‘5

—
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Tribunal with ‘unoleaned,handskmand,Lhaggfdregwmﬁhéir

claim _should_bewdismissgdgawMewnaMawnowh§§itationﬂ,in

rejecting the said argument because the. Delhi . High

Court had only stated that claim on merits shouldu_be.

decided. Keeping in view this important finding which

1s  the penultimate finding, the . above : said facts

recordeﬁﬁ,m?evenwwifm;it,wasmacgeptedmthatm42MMgu£;$of
these petitionérsjhadﬂapprodcheduTribunal with unclean

hands”, cannot be highlighted by thetreébondents.

13, Our_mattentionnwin&this”“kegard,Lby¢,;he

respondents was drawn, besides above saidtfaCts, to OA‘\
127172004, | Learned . counsel .. for. .the - respondents--.

conténded that there is a misstatement on facts of

possibly  change. of the last page%.of' the ”felévént

clause illegally and therefore, the petitidn_ must

Tall.

14,  Perusal of the sald OA revealed tﬁatf it

was  filed on 13.5.2004. . The. applicants therein

challenged the order of 14.5,2004 which has not. even

passed on that date. It,was;eloquehtl%«eﬁbl&iheqqthéfAZ

when the petition was filed on ' 13.5.2004, it @ was
returned by this  Tribunal and thereafter it was

re-Filed and this plea of the respondenfsﬁshould not

he accepted. e emerm o
15, We have no hesitation~ih rejéoting the.

sald argument.

16. Rule 5 of the Central Administrative

7/

Tribunal (Procedure) Rules, 1987 reads _as under:

'S, Presentation'and.scrutiny of
applications.- (1) The Registrar, or the
officer authorised by him under rule 4,

shall endorse on eévery application the




&

.

=

'—Thszi

_date_ on which At is opresented_or - deemed
to  have. been nresented. under thdt .rule’
ahd_bhdllm%lgh the ehdursmment ;

(2) If,. .on_. . scrutiny," the
application is ruund to be in order, it
shall be .duly registered and Lgiven . .a
serial number. , .

D S S
( o

{3)  If the applloatlon. “on

scrutiny, 1s  found. to be, deFeCtlve‘ andtf”IV‘

the defect noticed is formal in. nature, . .
the = Registrar may. :ailow the party Stoo
satisTy the same in his presencey and if
the sald defect is not formal In nature,“;_
the Registrar may allow  the applloantqguj
such time to rectify the defect as .he mdy :
deem fit [where an applloation is
received by registered“f‘jpogtﬁjl the.'
applicant shall  be informed ";of  the .
defects, if any, and he: shall be reqUIredQ

to reutlfy the same w1thin Such: lee'més,jf“:A”
may be stipulated: by the ReglstraPJ 5“";f§: i

[{4)(a) If the appllcant fdils tohﬁi
rectify  the defect  within  the. time. ; -
allowed under sub-rule (8), the: ‘Registrar. - -

may, . by order and for reasons . to be ©. . b
recorded. -in writing,..decline to -register b i K
the application and place the. "matter !

orders. 1" -

before the Bench “for - apprdpniateféglxz'

17. Perusal of ihe qame olearly bhOWS that DA

when there are certain oefeuts 1n the petltlon,- thefw* proes

S

same  can only be removed. WIthout the permISSIOn foﬂ

the Tribunaly_the relief CldUbe could not be changeif?-

.,Iw

or interpolated. Necessary applioation for amendment g?ﬂlff

must be TFlled. It has not been done so.,_;n eltheh Qf"“‘

way 1f  the application was flled even before the"*

,l“_

impughed  order  was passed At must be Laken bewﬁuﬂ

,w-,

without merit and in any’ case if there is any: ohange

which is not permItLod in ldw, 'th petltlonf'

necessarily on this aspect has to- fall 2 However,

Keeping 1in view the findings which weT*hav ‘Aalréady

referred to above in the Writ PetILIon filed we must

delve on the merits of the matter

I1) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAs!;--”5

THE_JURISDICTION TO. ENTERTAIN THE APPLICATION- e

LR .
Y SN
P DA



Lo
HENY

18, The guestion as_to whether thls Tclbungl

\"!v

has  the ﬁuiLxdchlen Looentertain, the ! qppllcatlo

A=1I - ”f’

pertaining to members of the other Armed Foroes who~

are  on  deputation, the learned oounsel fof fthe;;*

applicants had drawn our attention. Lo the fagt that 1n

an  &arlier application rlled by Sh.” Qatender Pdl and

Others (OAMNoEaZDz/ZOOJtwdeoldedm ,Whvﬂ11 2002) th;§¢,g

Tribunal had dismissed the applicat;on-hOIQihg:;‘

"We __ have. - con51dered' these

aspects. It is a well known fadt -that. ..

cause of action is bundle of faotb. which

constitute cause ‘or action. = In. thls
case, the guestion  of- abborptlon Cis
Involved, For the purpose of dbsorption_ff

it is a well-settled.principle. that . the 2
COnCUrrences of borrowlna depdrtment _
lending  department. .as. __well. Lthe.
enplovee is required unless - the
concurrence of all these three partles ig
there, the employee cannol be absorbed . in
the borrowing . department. In the - case
the leading department has: not diven the .
NOC despite the: fact that the_ borruwlng<ﬂiﬁ~
deodrtment has written letter .For " “this

purpose  for granting of © NOC by - the S

present department which is a BSF. and ,
employees  are also that of BSF, . s0. | the -
court cannot assume the wurlsdictlon to -
give any direction to the BSF authorities"

as  Section 2 oF the AT Act does not
empower  the court to entertaln -this
petition of member of any aArmed Forces
seeking a relief cagainst Armed Futcesy
Besides that since the parent department
itself has not given the NOC rather they
have oat@uorlcally refuqed to give RNOC
and  rather BSF authorities had- requested
the Respondents to relieve. the
applicants, so they are repdtrldted as
per Annexure R-6, R-7. *

19,

sald  order of  this Tribunal >by' fllinq CWPffﬂ'

Mo, 7406/2002,

sald | order primarily  on the qround that 31noe the-'ﬁ

order  ftad heen pass
challenge

of the |rwbund1 anr theleup0h At wdb held st

R

The applicantsﬂthéreinmhad ohallenued thef
.The Delhi High Coult had set aslde theﬁ 

ed by_the Lnteillgenoe Buredu, dnyf-

to it squarely fell withln the 1urisd1otion;f§u

.2

B oo e A
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AN MR i 20 v i



e We o fing substance in. the wPlea
cause oetltlonerq J0A. . was dlreoted
gainst order dated 11 .ZUOZ‘LAmnexurewwwaﬂ

to  0&) pasggﬂwmgy Lhe IB. EFWtheby
petitioners were _be ordere 1wﬁtou be
repatriated, The - Trlbunal Was  required
Lo examine the validity. of thlS .. Order

first because it had taken over Lhe issue'

814

fh—ﬁ; X""

The hoC. - Since. this. order was passed by 7

the IB, any ohallenge to it squarely fell

within_ the jurisdiction_of: .the_Tribunal, . -

Therefore, the order. paSSQd by it: Washingpftiﬁ
its hands off. cannot QUStdln and is sgtwf-*
aside. . _ o

The . Tribunal is requltantlyﬂ
directed to revive O0A 3202/20071 . and .
consider it afresh and dionqe it of by
passing appropriate . orders. under- law,

Parties to appear before it lon znd " - o
December, 2002, Mednwhlle,‘petltloner PP

present status 1n IB which was protected'fﬁ

by  the Tribunal vide. interim order dated'?%gﬁil'

£8.11.2001 shall not - be disturbed t111
disposal of their oA within, four ° montha

of First appedrdnce of parfles'”

20, We know from the deOlbth in, the oase ofaig‘”

L. CHANDRA KUMAR v. UNION OF INDIA AND OTHERS 199?F? k
SCC (L&as) 577 that the Supreme Court 1n unamb1guou<»f“

terms  held that right to seek Judlblal rev1ew 1S'fone : '

of the basic structure of the Conbtitutlon'.and all

-~

decisions of the Admlnlﬂtrdtlve 1r1bundl would be”,i

' "'.

subject to the scrutiny before the Dlvislon Bench ?é%?ﬁi
the High court within whuse 1ur1>dlct10n the 1r1buna15f"
concerned fell, Keeping in v1ew the qald findlng of “
the Supreme Court, .. We have nut the least he51tutlon to .'L’

conclude  that the deolbIOﬁS of the ngh Courts would-”

bind this Tribunal ‘because this. Trlbunal has all Indld

Jurisdiction,

21. However, respondents’ . learned counsel
contended  that the question_raised,about,the inherent
lack  of Jurisdiction of this Tribunal, had not been

agitated or raised before the DelhiAHigh,"Courtf and.

- IR eeSenima gl
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conseguently, the sald decision cannotwbind “1~ fhig‘{'a

fribunal and the ﬂuastlgn raisedmbx_tne responden '.3
can 'still be considered. . wilyj-?;:ﬁt‘kjkx,ij'jf' q:?‘}

| ‘?;:’.?f v

2. our a1tentlon was drawn to the de01slon~;.§

of the Supreme Court in, the case of STATE OF U, P.in&jinﬁ}

ANR. v. SYNTHETICS & CHEMICAL LTD.: & ANR.' Q1991) 4

5CC 139, The Suoreme Court held that even tneff'

-

declsions of the Apex Lourf whloh dre sub 51lent10 on

certain facts and law would not fbeﬁiéf bindlnq

P
" .*..Vw.vrw' g N
Stk e aBe .

nracedent.  The Supreme Court heldaw““

"4t Does this principle exténd and - . U
apply to a conclusion of law, = which was . . S
nelther ralsed nor preceded = -by. any ..o A
consideration. In other  words dan such " SR
conclusions be considered as. declaration of | .
law? Here. again the English ‘courts - and-» - S
jurists have carved out an exception to the' -

rule of precedents. It has been éxplained . ™ RERENE
as rule of sub-silentio. ,“A‘decisién'passééAVf“'; 5
sub silentio, in  the technical sense . that | ‘
has come to be attached to that phrase, when
the particular point of law involved in the
decision 1is not perceived by the court or
nresent to its . mind.,”  (Salmond _ on
Jurisprudence t2th Edn., . D.153). 0 In-
Lancaster Motor_  Co.. .. (Lonhdon) -Ltd. v,
Bremith Ltd. the Court did not feel ~“bound
by the earlier decision as it was rendered
without any argument, without reference to
the cruclal words of the rule and “without -
any citation of the authority”. It was '
apbroved by  this = Court in. . Municipal - .7
Corporation of Delhi v. Gurnam Kaur. The - .
bench  held that, “precedents . sub-silentio ..
anct without arqument are of no. moment The
courts  thus haVe“Ldkenlrecourbe to, this - -
principle for relieving from 1n1ustioe*‘
perpetrated by unjust L preoedents.. A
deciszion which 1is not express and. is- not "
founded on reasons nor - it: prodeeds - on.
consideration of isslue cannot.be deemed to
be a law declared to have a binding" ' effect PR
as is contemplated by ‘Artioleg' %r.. .. . 2
UniTormity and consistency_  “are » core. “of Tl
judicial discipline. But that. which escapes @ .
LH Lhc judgment without any ooca31un As. hot
t decidendi. In B.Shama Rao Ve Union-f‘
altor of Pondlgherry (AIR 1967, SC 1480)1f1’zjr”
- was observed, ‘it is trite to ‘say ‘that-a .~ .}
ision  is binding_ not. beuauxe Cof ftsl o |
CIUDIOHS but in regard to 1ty ratiOg,and
principles, | laid. down thereln g Anyi_,
Jaration or conclusion arrived* wlthout

!_)

n"l‘l}

oy D ul—‘w—t'*
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&
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z23. It is this prinoiple which i‘:f x
highlighted. P N W,M -
24, The Administrative Trlbunals had been set
up  primarily  to deal w1th the service matters.. Theﬁ
Administrative. Tribunals Act had beeq pasﬁed and the
Administrative Tribunals. draw all. their powers from
the orovisions of Administratiye;Tribunals'Adt; i985, 
The Tribunals are creation of the statute'and if the.
Act does not give the power to the Tribﬁnéi; it 1ack§V
of  inherent jurisdiction,to,heacrthe_ma;terﬁiina,thisf-
regard. | | N | N
2%,  Section 2 of Lhe Admlnistrﬁtive Tribunals'
Act, 1985 bDeblllCdlly provides that thls prov131on or
the Act does not apply to Cgrt?in;Véfficfrﬁﬁ:?9dﬁif
persons. It reads as undef;_  ;.ﬁ‘ | 1
"The provxaions of Ahis Aot ohall | g
not apply Lo_-;m~~m_m.“f~, . o
(&) any member of the naval military :
or air_  forces or’of : dny other f
armed Forces or the Union T o
PR i

SFo

apnlication  of mind or preoeded w1thout any
reazon. cannot be. deemed tqwbgwﬁeclanation of ..
law or,dufhorltv of Ja_general:-nature: blndlng
A ﬂuDiPLedLﬁL Restrdlned in, disqentlng or,.
overruling is ror”,sake of stabllity and’
uniformity but - rigidity beyond reasofiable
Iimits is inimical to the growth of 1dw.f',‘

(bi [ omitted ] o
(¢) - any officer or servant df the
‘Supreine,_ CourtﬁlgumﬁmﬁJ“dny ngh

Court [o¥f courts subordlnate -

theretold; .

B e
N ‘

(d) any person appdiﬁﬁédﬂb%tdf the

secretarial staff of elther Hoube

of Pdrliament 1o to “the

being},ff

gecretdrldl“,staff -of any State

Legislature or a- Houae thereof
or, .in__the __ case . of. a; Union.

Territory thlnq a Leglsldture,_

of thdt Leglslature.nh

vy ri lL,l.-v e e -.'_'v:-—’-.
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Administrative Tribunal. It readss—~

of

~18 -
26, Section "1qmoﬁwthéont;furEﬁet;tgllsgu

N

Yoot

‘4. Jurisdiction, powers and authority

the Central Administrative Tribunal - (1)

Save as otherwise expressly provided in this
Act, the Central Admihistrative;,Tribunal
shall  exercise, on and from the Cappointed
vay, all the jurisdiotion,, powers and
authority exercisable immediately before

that —day by all COUPtSw(exoept,the‘,Supremg__jf“

Court in relation to-

(a) recrultment, andﬁmjmatteh§w~conoerning"““

{h)

S e

SR

recrultment, to any All-India Service or, -
Lo any civil servicevothhe;Uniqn,or%Aa

¢ivil  post under the Union?or»to;a~bost;f~

connected with defence or in the defence
services, being, in either case, a post
Tilled hy a civilian;

all service matters caoncerning-

(1Y & member of any All-India Servicey
or

(11) a person [not being a member of an
All-India Service .or a person
referred to in clause (c)]
appointed to any civil service of
the Union or any civil post under
the Union; or . ' . '

(11i1) a civilian [not béing a member of -

an  All-India Service ‘or a ‘person
referred to  ip clause - (¢)]

us |

appointed to any,defencew,seryices-_'T

or a post connected with’defeth;

and  pertaining to the service of. ' such
member, person or. civilian,- ' .in’
conneéction with the affairs of the Union
or of any State or .of any local or other.

authority within the territory oflIndia -~ . .

ar under the control of the,,Govennmenta*
of India or of any. . corporation " for-
socliety]l owned or ‘controlled. by

Government s T S T

Foabes B

all  service matters perttaining " to !

sarvice in conhection with'thef’affaifsﬁwrf}

of  the Union concerning “a. ‘pefson.

sppointed  to any Service.. or . post L

referred to in sub~clause‘~(i£l!'6ﬁ”?_
sub-clause (1ii) of olause,(b9,~beingfa,
berson  whose services have been placed . -

by & State quernmenthruanx;local.mor;g;}-33~5
other authority or any corporation - [op - -

socletyl]l or other body, at the ‘disposal "
of  the Central Government for such
appointment, A : S

_—

about  the _jurisdiotionxMﬁnﬁ;pgwﬁtélgbf'»ihéﬂmééhtrdl -

HA



L e e

2

S1g —.

_[Explanation.- For the removal of dolbts, it
is hereby declared_  that. references tq_uJ,
"Union“  in this___sub-Section . shall.  be, . "
construed as 1nolud1ng referer oes also to 8, .

Union territorvy.l

.
\

(z) The Central. Government may,. by. ..
notification, apply with effect from_ such
date as may be qpeomfled in the notlflodtlonk;,f
the provisions of sub-section . (3) to . local
or other authorities within the terrltory of -
India or under the control of the Government o
of India and to corporations. for sooiet1es1fi
owned or controlled by Government, not being .
a local or other authority or _ corporation:
lor socliety] controlled or owned by a: State
Government

Provided that if the Central Government
contiders it expedient’ so to do for the
purpose of facilitating transition to the
scheme as envisaged by this Act, _ different
dates may be so spe01f1ed underf- this ¢
sub-section in. respect of different.classes’ ,
of or different categories under any olass L
of, local or other authorltles oo
corporations [or societies].

(3) Save as otherwise expressly provided in’
this Act, the Central = Administrative
Tribunal shall also.exercise,. on and.. from .
the date with effect'  from which ~ the

pnrovisions of this. sub~seotlon apply. to. any.#;ﬁf'f

local or other duthorlty or’ rorporatlon Jor
societyl, all the jurisdiction, power‘_ and |
authority exercisable: 1mmed1ately “before .-
that date by all courts (exoept the Supreme"
Court) in relation to- -

R O e o
T Py 2

{a) recruitment, __ and .. matter n OOnoérhihg"”'

recruitment, to any .service or. POST -yl o]
connection with . the ‘affalrs i.of suohjjff‘ﬂ,.

local or other authority .or oorporationﬁ,;
lor societyls, and -

{h) all ervice matters ooncerning a personw:“
[othel “than . & _person. referred in

clause f(a) or Llauqe (b)) of sub- sectlonfff?”'“

(1)) appointed to anyube|v1oe oF post sin'
connection with the affairs “of - such .
local _or other duthorlty or corporatlon*

for sociletyl and pertalnlng T the"“&”'

service of _ such. person“ A, connectlomgﬁ-“
with such affairs."” ' “yf ﬁsxr. .

5 \
R - .

27. A conijoint ,readlng of Seotlon leéﬁd;,,:”

A

section 14 would show as respondents argued thatriﬁisfi

Tribunal may have no jurlsdlctlonjbecausegtheﬁAct;does'

not apply to a member of an Armed Force

also opened itself with Lhe words~"Qave‘as‘_r;

,,Y: ‘u"»:-“;

g U G
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expressly oprovided -in . this Act, . Th%reforg, ‘the
nrovisions of Section 14 are subject to. LQe provisions‘f

of Section 2 of the Act.

ZR. However, as already pbiﬁtéd{abdvé'j and -
held in the case of L. Chandra'Kumér (suﬁra) that =
once the d;dera { . this, Trlbunal “1 bubjebt t@z
judicial review, Uthe deolxions of the ngh Court would
bind fthis Tribunal. It cannot be statedwzthat‘ the
ordar of the High Court was sub.silentio”bééause"this'
Tribunal had invoked Section Z and dlqmjssed the
application. But the Delhi High Court 16 Ats Aw1sddm
has held that once the order pgssed_by the concerned
officer is within the purview and jurisdiction of this
Iribunal, this Tribunal has the Jjurisdiction to
entertain the application 1ike:trQe séid;ef bows 'hi§

head to the saild decision.

29, Respondents relied udpon the'deciéioh ‘of

j

e T
the Supreme Court by the. |espondents 1n the Odse npf;,ft
i

MAJOR _M.R. PENGHAL v. UNION OF INDIA AND DTHERS,:JT-TfJ’

1998 (5) SC 624. The sa1d case pertains to Postal'ﬁ'&7

Department. The person was. worklng on deputatlon w1thf i

the Army. A Lemporary comm1351on wasﬁ,glven'f?

" as Lo whether the Central. Admlnlstratlve Trlbunal w111

have 1UI1<dlbtlon to enteltaln the applloatlon or not.;ﬂf‘

v ) A

| Thie Ao
s s g . L'iﬂ']

question for uon31derat10n befor‘,the Apex Court was, g,

The Supreme Court held 1hdt Lhe aaid person could not {"

he treated as Army personnel,and ooncluded,”,lgfz,fgﬂ,.\

"9, . As stated above, although
the appellant was selected by the Postal ”
Department for dpp01ntment to the post of
clerk, but he _could not be -given ~any . =

deOlﬁtmehL due fo want of VdCahGY in. Lhe T
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unit o of his . choice. | Under‘m Ssuch.

clrecumstances, tha appellant was:offered
an appolntment to. work as. . a. plerk in the_lm

Army Postal 5erv1oe on the. oonditlon LhaL

e would  remain a.civilian employee ' on -
deputation in the Army. The “appellant -
accepted the aforesaid offer and agreed

to the conditions that he would. revert to - _
Posts .and. .

the clvil appointment in

........

Taelegraphs Department on_his. release Trom

the  Indian Army_Postal. Serv1ce s W1th,ﬂl7
thesa conditions, the appellant continued e
to  serve in  the Army .as  a permanent'

emplovyee of the Posts and Telegraphs
Department on deputation and’ was ‘promoted

up  to the rank of a Major in the. Indian'

Ay . However, the appellant was only
given a temporary commission _and he
worked as  such,till the date when ,,,,, his
relinguishment was ordered . The
aforesald facts clearly. demonstrate that
the appellant has a lien with the Posts
and Telegraphs Department worklng on

deputation in the Indian CArmy’ Postal

Service and at ho point of time the
appellant became a Ffull- ~fledged army. -

personnel. Since the appellant was. not -a
member of the Armed Forces and continued

to work as a civilian on deputation to 7,

the Army Postal Service, his case .was

covered under Section 14(1)(a) - iof . the’ :'
Adiministrative Tribuhals Act. “Ine cthat Lo

view of the matter, the High Court -was -

right in  rejecting . the writ petition

Filed by the appellant, .whereas the .-
Central Administrative «© - Tribunal

erronaously  accepted. the clalm “the "[

appellant that he is an army personnel

We, therefore, uphold the. iudgment~fanq;{w
order of the High Court dismissing ' the

wirlt  petition filed by the appellant

Since the appellant while holdlnq c1vil<¢':'”
post was working _in the Army sPostal?gig;;@
Service on deputatlon, the “iCantral '

Administrative Tribunal’ had Jurlsdlotlon}-Q‘

to entertain and decide the .:original ifi‘ ‘

application filed by the appellant We

accordingly set aside the - order 'dated."”
?1~1~1qq1 passed by - the . ‘iCentral

Administrative Trlbunal Prlnolpal Bench;
New Delhi, and remand the case . to.it to

decide expeditiously Orlglnal Applicatlonl.”
No.1647 of 1996 of the_ appellant. on

"

merits,

a0. However, prov1slons of Seotlon 2 had not3

considered. and, therefore, the declblon of

,,,,,,

Court in the facts of tha oase oannot be heldl

.t

the question in oontroversy w : therefore;'£‘

'.hei: |

hold keeping in view the ratio d601 dendi of the Delhi"

SRR TER IR .
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High Court that we have no_option. but to oonclude that

this Tribunal necess sarily. mustwhave a‘jurlsdiotlon to... . ...

entertain the aDDllCdtloh

T

[I1) WHETHER THE APPLICANTS ARE' BEING DISCRIMINATED:

31. Learned counsel for the. applloants urqed

that in  the past, some of the. other persons who#,had

bheen taken on deputation with Delh1 Police hdd be@n'

absorbed while the applicants are being: dlsorlmlnated

He referred to us para $.17 in OA 140/2004> wherein

names of such persons have‘been,given-whOj had 'been-

absorbed on 22.11.2000.,

32. The question for oonsidératipﬁ'ié as to
whether in the facts of the case it can be termed to
he discrimination or not. Learned colnsel relled upon
the decision of the Qub;cme Court in the case of STATE

QF MYSORE AND AMOTHER v. H. SRINIVASMURTHY1 AIR 197¢

SC 1104, Perusal of the said judgement reveals 4that

question For bOhbld@P&thh before Lhe Supleme Court

was 1f the person was on deputation and absorbed 'and- g

If it was to he so done from the date :hé“_came Qni"

deputation. The Supreme Court held:

"17.  On the other hand, 1t is an
undjsputed fact that six other employeesg‘;_
whao were similarly “situated, ' were
absorhed from the dates. on whloh' they
initially Joined duty, after deputatlonigv
to the Polytechnics. Tt is not the case.
of  the appellant _ that _ this_ prlnblple;ﬂ
whereby the abqorptlon in the Department: "
of  Technical Education was. reldtbd,pbackf
to  the date on which a person  initially

came on deputation, was ever” departed. -

from, excepting in the ‘case  of _the |
respondent, This  being the ccase, . the
High Court was right in holdlng that the

State Government had cevolved & prlnalple;fJTTJEgﬁﬁi

“that if & person was deputed . the
Department of Technical Educatlon From_-
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another department  and. he etayed on 1nh,
that other denﬁrtment for redsonable ,?:;r; -
Long time his, . absoxptlon; 1n thdt,:;ﬁ_ Lo
department should be made - to. relate hack. -
to Lhe date on which he -was -initially . .-
sent. There was . no . . Jjustification = - .
whatever to depart. from the prinéiple . .of & .-
policy in the case of the. respondent.:who_;gd"
‘was, in-. all material. respeots.,_ln the !
same situation as K. N._.Chetty. . . Very. -
rightly, the High Court. has held. that his =~ 7
“impermissible. reversion’ ~;.;1‘:or.-aﬂ,w<shor’c;‘"-';,,,‘,..r'-.-“f

while 1in 1955 to, the_ parent departmentf”f”"“ﬂlﬁ’°‘

was no ground to. hold: that. he-  was - hot .ot
similarly situated as K. Ndrdyandswamy;g
Chetty. This so-called reversmon to the
parent Department for a short period_-in
19855-56 could not by any reckonlng he
treated as a break in his service, this
period having been treated as leave. Nor .
did it amount to. reduction in lank R (TR Co e
any  case, ULhis revereion was - not: i o-r H
ordered owing to any  fault cof - the: -7
respondent. It is not-the- appuuam»ﬂ&wﬂf'”'}
case that the respondent’s work.in the ” .
Department of Technical. Educatlon Jwas .. '
found unsatisfactory or that he. was .not
otherwise suitable or qualified to hold

the post of Tailoring Instruetor in that’
Department. That he was suitable to be
absorbed in that post, 1is manlfest from
the recommendation of the Publlc Service: o
Commission and 1is 1mp1191t “ipe  the !
impugned order, itself. e e

33, That 1is _not the_ controversy bhefore us.
N 1

Therefore, the cited decision must be Helﬁ _to ?be

distinguishable.

KES

34, This duestion had been consldered by f'heA‘

-...-..__.._..........—.._... -

Tribunal in the case of_ ARJUN SINGH NEGI v..; UNION 0F

INDIA & ORS.. 0.A.No.4&66/2008, decided ._on; 28 2. 2003.
Therein also it was agltated that two oLher persons have:
bean absorbed permdnently 1t was held that 1t 1s aiway; :
in individual cases that has to be 1ooked 3nto on.- 1ts own.

merits. In fact, the Supreme Court in the oase oF THg

STATE _OF HARYANA & ORS. v. RAM KUMAR MANN, JT 1997 (3)"

sC 450 had commented upon the doctrlne of disorimindtlon.

|

The Supreme Court held. that Government 1n 1ts own redeon<>f

can  give permission in 31milar oases to some of the?

emplovees to withdraw' thelr re31gnat10ne. ;Th 'adootrlnef"

e Tea o
R T
-
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of discrimination 1is founded upon'»existéncef of. énf'

enforceable right.. Article 14 would aoplv only when e

Mﬁm_m.k

invidious dl&brlmlhatLOH is meetud out to equals.w _?;_;“ o

35, In the present case before us, as 13 pdtent i
from the impugned order, all oerqons taken on deputdtlon {

are  being repatriated.. We have dlready reproduced above
the sald order. Once a common de i 1on: as-been tdken,

it cannot be stated that the npplioants;

;a  belng

discriminated. merely because some other persons 1n thg} L

vear 2000 were absorbed. Equallty has to be seen améng3‘l4:,

. L. r‘
the eguals. Once all persons on dbputatlon are‘ being

repatriated from whatever Force, we have no he31tation in '
concluding that the applicants cannot state that.they ara,j

being  discriminated, Resultantly, we . reject ‘this

argument.,

Iv. IF_THE APPLICANTS ARE DEEMED TO BE ABSORBED . . ...

IN DELHI POLICE: L T

36, The arguments édvanced have beeh that .

some  of the applicants had beelequing féﬁﬂmoréwthéﬁ fﬂ -
5 vears on  deputation. .The Ruies ,prov1dep fdrﬁj é
absorption and, therefore.,lt is cont nded thdt the : 1
applicants must be deemed to have been absorbed 3

37..  After the aruumémts7hédlbeeﬁigddnclddéd;Q}V

the respondents pointed to -us the‘d60151on«of the Full

. IV IOEUNEIv 2. 118

Bench of this Tribunal _in the matter f\w‘:ﬁgfﬂwaﬁm;uﬁ F

CHOURSIYA . UNION ‘o#] g INDIA f_]i VOTHERSP

0.A.No.1801/2008, rendered onis:?fzbdaf, In the olted

case, those apnlicants wer"worklng aq Cons ables

Borer Security Force. . They ahadg*




' — %'-/A

Intelligence Bureau during the year 1QQb a8 Securlty

Ags

u,

D SN

letant  (General) inltlally for period ofﬂjﬁive

years but  continued on,deputation, They-.wer not”

ahsorbed and were repdtrlated _o their ' parent

for the decision of the Full Benoh.Ev .

"1, Whether the dpplloant can be deemed

to  have been absorbed in I.B, ‘under " the

respondents  irrespective of the instruction$
an the subject? . : ’

Z. Whether the doplloant has .a right to
be considered Tor abs soiption in I B. wthout
the consent of His parent department“ '

s

3, Generally."

38. The Full Bench considéhed 'varioué

nrecedants and-answered,the,samé:lNM

(1) Applicants cannot  be deemed - to
have been absorbed in IB- under
the respondents irrespective. of
the instructions on the subjeot

(-

{(z) The applicants have ‘no right-‘to:ﬂ“‘
be  considered for_ absorption ° In
IB without the oonsent “of- .the
Parent department ' in ., termb of.
Jnstructidns oontalned 1n IB" OM.,
dated 13.1.1992. . - . '

(3) Does not arise.” T

39. Keeping . in; v1ew the de0131onf"F 'the

Larger Bench, in its broad prinoiple, the argument:f b

advanced that after the dDDllbahtS had worked fOP_MOﬁe

than S vears and Lherefore, they are~d§emedi)tobtbglf

o
i
i

shzsorbed, must fail.

L T DL PN B

,

40.  There 1is another wa?'of loékiﬁg-ét Athg‘:“
same  matter, The question of deemed dbsorption dbés,"

not arise because there 1< preolous llttle gbnT;thé

record to indicate. thdtﬁtﬁeaoonsgnpwqf|'the hparent

depar tment has been obtained. L ‘_4n¢‘~~

'

uruanlﬁdtlonn . The Follow1nu questlon hdd been posedu

[N .
oL L .- E B
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sorption of the dpollcantb in. Delhl Pollbe,«dw”JT

L7, The sald arquhent*ﬁhéli fBe oon31dered
hereinafter wherein Mitﬁﬂlb conLended that thi sald
persons have right of conslderatlon,for beind absorbed
in Delhi Police. Perusal of Rulei1?-of Delh1~.Polloe

(Gaeneral Conditions of Service) Rules,‘IQBU oleén;y

shows that 1t does_mﬂnot“~contemplétew;theé deened -

abhsorption. Resultantly, the said argument must faill.

B

43, Partaining to the same  argument,

reference has been made to the decision OF RAMESHWAR -

PRASAD . MAMAGING DIRECTOR, U. Pa‘ RAJKIYA NIRMAN

NIGAM LTMITED & ORS.. JT 1999 (7) -SC 44 whioh will be

in-appropriate. We shall deal w;th the, Sdld de0151on'

hereinafter again but paras 14 and 15 of the declsion

in the case of Rameshwar. Prasad (supra) being
repr ad helow For the sake oﬁgfacilityg '

14, We agree with. Lhe learned RS

Counsel Ffor the Respondent. No.l. dhd maKCf,~:
it clear that. an employee who:- 1s:: on.gQ;
deputation has. ho, rlght to be. ab\orbed im
the service where he 1s working
deputation., _ . However,_ - win some cases:
may depend upon @tdtutory rules-to
Lcontrary, . _IT .. orulés: ,‘prov1deh

,1thf

JE S

absorption of employees .
then _such employvee has @ rlght

’;iél;'“unnu,;?Q”;K}“h?_qnﬁ;g{%,x
41, It was urged,that,under the Delhi“Poliqe~ ; )
act, | Rules_  _have _ besar faamﬁdmwandhwmtnerefone,q4in.
accordance  with the Delhl Police (Generalm Cundltnon:v,ii
of  Service) Rules, 1980, there oould‘ be permanent %‘

considered for absorption in »acoordanceag;fofﬁlu

with the _ said rules, ' As: quoted “above,

Rule 16(3) of the Recruitment RULES
the | Nigam__ and__ Rule, .5 -of  the ..

Absorption of Covernment _ Rerydntsfﬂinf S
Public WUndertakings Rules, 1984.Provides '

for absorption of an employee who are’ on o s

deputation. -

[




.

~ Government  servant_shall, ordinarily“be

remaln

unijustified and arbitrary. on the basis
of Rule 15(3) of the_ Recruitment, Rules,
appellant was apb@lnted on, deputation in
Mavy 1985. He was. relleved, from . his
parent department on 18th'Novembér,”198%
and Joined Wigam on 19th. Novembery 1985,

27T
15, . . In.. the____ present, mwoaoe,
_funw1der1nq Lhe facts, . it is. ,mopdrent
that act:onﬁ of_ responden;“qui in._.not ...
passing _the,_orde;»fgr_ reoatriation or
absorption gqua _ the respondent ,_wash

Under Rule % of the U.P. Absorptlon gof,f”l__
Government “Servants,_ . .in_ .. Public. . -

Undertakings Rules,. 1984, he was" requlredu;¢
to file an application.for, Mis absorptlona,

in employment of Nigam. ThereaTter oh

the  basis of letter dated . 22:12.1987 o

written by the G.M. (H@) and on the
basis of the letter dated 30.12.1987
written by the G.M. (NEZ), he opted for

continuation and absorption in. service of-

Nigam by letter dated 31st” Deoember 19874
The General Manager (N.E.Z.) by _ letter
dated 17th September, 1988 wrote “to. " the

GM o (H@)Y that appellant’' s serv1oe reoord~

was excellent: he was useful in service

and as he was about to. complete 3. year§’f

on deputation, appropriate order ofF " -

absorption be passed.. Wothing was: heardi
from the General Manager. . ‘Further on:.
19-11-1990,,  as_ sobn, as the appellant_g_ o
completed % vears of deputation,‘ Fisor ot R
deputation _allowance was «Lopped w1th77'f1
effect from that date. The appellant%.i

continued 1in service wlthout any ~break’.

As per Rule 4 of the U.P. Abqorption ofi]

Government = . Servants. .. . In Publlog;tﬂf’
Under takings Rules, 1984 . whioh : wasj;-pﬂ
admnittedly applicable,. prov1desxthdt o,

government servant shall, ordinarily.. beﬁf 
permitted  to remaln_on. deputatlon. for»awf”
period exceeding - 5 - “years.) “FIf " the v

appellant_ was. not ! to bhe- -dbsorbed he

ought to have been repatriated: - thejﬁvf

vear 1990 when he had completed 5 yearbljfg'

of service on deputation. By not. “doing
20, the _ appellant . is. serlouslyf

prejudiced.  The delay or . inadvertent '

inaotionh,on_the;part,of,thé Officers .of
the Nigam in. not passing ‘appropriate’ .
order would not arfeot the jappellantﬂsgig'

right to be absorbed.

of the _ findings = as well Sf the» rules -

show __that there *was, tlme 1im1t

..... e [P s

apnlicable to the reﬁpondents before ihe Supreme Courtf'”
- fo r,;-k
deputation prescribed. Rulg § 01éérLy”pﬁ9vided;3thatﬁ
| . pérmitted-

on deputatlon for a period exceedlng flve

Thereafter, the. bubsequent rule plonded for




absorption of such persons.  In the matte

Supreme Court, the pers SONS, Wele continulng to work dnd;.;;

in fTace of the rules referred to above partlcularlyl_”’
Sub-rule (1) to Rule % .of . the Uttar Prade;h Absorption}é
oF  Government Servants in Publlc Undertdklngs_ RulesL;i;

1984, it was held that the conoerned4 person stand;;"

AR
P

abzorbed in the service of Nigamn¢“WNVW,,;gwgpM;@%jvg

44,  That. is not ‘the ‘position }bé?ohe us.f;fﬁ

There 1% no such rule ourreehundlng Lo Rule 4 oF the;

Rulers applicable in  the matter-before the Supremeydw”*
Court. In face of the_afofesaid,‘ the plea thét

applicants are  deemed  to have been- absorbedij-‘:

particularly in those cases where they have workediforh_,f

5 years or more, must fall.

Y, IF THE APPLICANTS HAVE RIGHT TO BE CONSIDERED

AU

FOR BEING ABSORBED IN _DELHI POLICE'

45, Rule 5 of the Delhi Police (ApbdiﬁtmentV&&.

Xecruitment)  Rules, 1980 dealswithﬂreoruiﬁméﬁt~tb,tﬁef“

o

Oelhi Police and Clause (h) ‘of the? same reads Cas R

under :

“{h) Notwithstanding - anything -
contained in  these Rules,. where . the-:
adninistrator/Commissioner of Police. is .
of opinion that, it is . necessary. or -
expedient 1in the interest of work so to - .
do, he may  make, appointménts fo ailt
non~uQ¢eLtwd Cateqories of "both executive - "
and ministerial cadres of Delhi’Police of .

deputation basis by.. drawing ‘suitdbleuf%atf; 7i;

persons  Trom any other State(s), orn Unlon
territory or Central Polloe Organisatlon
or any. other _ force. Where. . such
appointments are made. by the COmmissioner
of Police, . the same shall be.reported £E .
the  administrator ! forthW1th.4~v,8uohq"

appointments ~on . deputation, ‘basis:i $hall
also  be subject to orders 1<qued_‘ C

_b}efo'f»‘e ‘jf'i%e Tk

:':?';—'L-E:; EERE

it
- :' )
;g;

¢
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Covi. . of India/Delhi. Admlnlstratlon Trom,
time _to time . ooverning.the. deputgiion oFf .
government servants,

it permits taking persons ffqmg,Cehfnalﬁ‘s‘

Croanisations  or_. any other foroe on._ deputatl“n

Delhi Police. kRule 17 of Delhif Police. (General

Y

Conditions of Service) Rules, 1980, whloh hdb strong1w~ﬁ

been relied upon, permits the Comm1331oner,of“Polipe,

to  sanction permanent absorption -in Delhi Polioe ~of

upper and lower subordinates with the. . Conbent and ...

concurrence of the Head of the Poiice“forcewwofw_the

-

State/Union territory, or  the.- Central Police ..

Organisation. The said Rule readst

"17. Permanent absorption .of
upper and - lower subordinates ..in. other
police forces and vice-versa.- The
Commissioner . of Police,”  Delhi . may
sanction permanent, absorptlon in Delhl'
Police of upper and lower ;qubordinates, ST
sxcept Inspectors from other States/Unlon .
territories and Central = Police
Organisations, . with_ their consent and-
with the concurrence of the Head of 'the

Folice  force _of. _ . _the SLaLe/Uniqn_“
territory, or the Central Police .
Organisation concerned, Slmlldrly the

Commissioner of Police, may banqtion.~;*
permanent transfer of upper and . lower -
subordinates of Delhi Police, : except:
inspectors  with _their_ .  consent | for
nermanent absorption in' Police forces-of
other States/Union territories or Central
Police Organisation, subiject - to the

concurrence_ of the Head of the Polloeﬁ R

force concerned. It the case - of such
permanent . transfer ~of an. Inspeotor rof

Delhi Police to any other .state_.drvf fffﬂ

vice-versa, the. Commissioner ofw'Police, ,
shall obtain the prior sanction of the.
administrator.” : . T

R L T .8

.;:,-

us

o
i

to if the applicants,wer taken on deputdtlun

under Rule 5(h) of ..Delhi. Polloe (App01ntment ’iﬁ?ﬂ

Ly

46, There was some oontroversy ralsed before

t

PR

AT

L N RSt

et

LT

Racruitment) Rules, 1980 or. noL,. The plea qdfﬁ the

respondents to that effect must fail. ‘45* o
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Ajgsén ’ 47.  This is the only enabling provision_which
permils certaln  persons. of | the Central Police

Organisation or State Police to come on deputation and

zarve L Delhl Police. We  have no hesitation,
therefore, in  reidecting the contention of the

respondents Lo that effect,

4], Learned counsel for  the applicants,

however, wanted to Ltake his plea further that this is

'

an  sopolntment  to Delhi Police. He relied upon the \

decision of the Supreme Court in the case of SI

ROOPLAL __AND __ANOTHER v. LT. GOVERNOR THROUGH. CHIEF !

SECRETARY. DELHI AND OTHERS, AIR 2000 SC 594, - The f

guestion before the Subreme Court waé" totally =~
different. Before the Suprememcburt, the;oontréversy ’ 1#§7
was as to if they were entitled to the beﬁéfit of.the’."ii
service in the parent department qn absO§pﬁi¢?ax;n;,£3@1{
Delhi Police or not. Therefore, thé decision oflAfhél
Supreme Court ‘'in the case of SI.Rbgblalunfsﬁpféslfis ;i.*§i:r

distinguishable.

49, The applicants haQe ?been“fdeputéd',op”sug’ﬁﬁ.
transfer, i.e., by way_oﬁ_deputatibnhio sef§e ih;DélhiM,». }
Police. The expression "he may make aEbdintmentS“'f ;
dogs  not imply that it i$ an - appoiﬁtmept;‘médé,; é
regularly in Delhl Police. Perusalvof thé;RuléA:S(h) 'l
clearly shows that__appointmentﬁ%is4uqn”“députétiqu;' L

therefore, the expression “appointment’ in ‘the oéntegtﬂ;
must  mean only conferment of power to’/act in. Delhi .-
Police as Constables or otherwise when they,oomé on -

deputation. _ e et
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50. Once the ap001ntmunt 1s on d?putdtlon, it

carries all the rights._of. denutationists ?gther than a'

1,

regular emplovee.

51,  So far as the Rule 17 of. Delhl 'Pol}geWA;;

(General Conditions of SerV1pe) Rules”

concerned, 1t does not- oonfer any power or a’ right to'

8  pPerson on demutatlon to . he dbsorbed T
i -

the sanction of the Comm1831oner of Pollce.“~ Certaln

}ﬂepends on..

other gondltlonq which we have reFerred to dbove”need

not  be repeated.  This auestion' pertdinihg }

interpretation of Rule 17, hdd been a qub1eot mattekff'

of  conltroversy in this Trlbunal It waﬁ held ﬁhatn

||~

there is no such right in, fakur ur the deputatlonlsts R

i

in this regard. Those persons challenqed Lhe d601<lon :;'”'

of  thits Tribunal in OA 254?/92 de01ded on‘ 29 8 1997
and the Delhi High Court upheld the qame holdinq Lhdt
orders that have been, passed ;n . admlnlbtratlve
exigency cannolt be ?olléwed . The Delhi High Court

reproduced  the findings UF thlS Trlbundl dnd ~agreed

\-.

L

with the same in Civil Writ No 5220/199? deolded Qﬁf

2.2001 entitled. CONSTABLE NAFE’ SINGH v." UNION OF

INDIA & OTHERS. The order reads

.e..  Paragraph ‘of  the
impugned Order is reproduced as "below:

. "Rule . 17. of the - Service
Conditions Rules does not recoanise any . |
right in favour-of a deputationist -for:
absoroption. It only gives discretion to
the Commissioner of Police to. . sanction
permnanant abxorptlon ot oertain upper and-.
lower subordinates in Delhi Police, from'

other States/Union ,.tenritories-ﬂ‘ahdL_"'

Central Police Organisations, with their
consent and subject-to the. oonourrenoe ‘of.
the Head of the Police force Iconceérned.
Accordingly the . cut ,off - date 4 for

absorption canhnot, be flxed on"which ;ﬁi;ﬁVr'

geputationist becomesl* eligible ' for
absorption, but _it would: be a.. .date. on’
which ab\orptloh itz decided. Lo'be mdde.

1980 ‘;is‘

I RSN L LU S A
sl .
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This  or

thought

STATE OF PUNJAB AND OTHERS v. .

s - 32—

Iin  the Dre\ent case, this 1r3buna1 ‘had
earliet,_dlr@oted in__..commen. wnudgment
passed in  0.A. No d4z21./91 0 and T31m11ar
other aom11cdtlonw that if_ the aoplloant
made a 'reple\entatlon,_ 1t would\_ be
considered by the respondents and if the
apnlicant was found to possess  the
reguisite| aualifications under the Rules
on the date of the impugned  order of
repatriation, that is, on 23.1.1991, he
My be {absorbed if otherwise _ Found
eligible Ifor absorption. Admittedly, on
23.1.1991) the applicant had crossed the
age of | and, therefore, if he was
not  abhsonbed, he has no reasonable or
valid grdund to challenge the ordeér of.
bri= lepdtrlatlon . We may also point out
& deCl\lOH of the Supreme Court in State
of Mdthd Pradesh and others vs. . Ashok
Deshmukh !dnd another, 1888 (3) SLR 336,

i
1
1
i
|
i

witleh says  that In the absence of bias -

and mala fides, an order of repatriation
made 1n administrative exigencies cannot
be challdnged. - We, therefore, Tind no
merit in  this O.A. Accordingly it
deserves to be dismissed.”

1

Wa  are in, agreement with the
above Tindings of the Tribunal as it is

settled law that a deputationist has no
legal and vested right to resist

[

repatr riatilon to  his parent department.

The etvﬂloner was repatriated as far’
back as !l on  August 8, 1992 and He.
continued to agitate this question before

the  Tribunal as well as before this

Court, Wﬂ do not find any ground to take

& contrary view than the view as.
aADreszen ;ty the Tribunal in the present

case., The petition is, therefore, devoid

of merit ! and the same is dismissed

accordinglly . ‘

ovides the answer to the argument so . much

of by the learned counsel.

52,  In fatt the Supreme Court in .the case of
. | . : " ) o ‘

{1897

fact urged vehemently that once the

INDER SINGH AND OTHERS,

& 8CC 372; held-that -a ﬁersonﬂ

3

%3]

i .
3. Learned counsel for the applicants
, . o

cannot ¢laim permanent absorptlon an deputatlon post.

in

rules provide that

&  person on deputation can be taken and  permanently

v
t

!

deputdtlon'”@'?“‘“” e
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ghsorbed, therefore, they,have‘night_toqgé considered ' (j)-:_

- . o B '
and once  that right is defeated and - i%%_not being
glven, the Articles 14 and 16 of the COhb*ltUthh‘aFe

violated. Our attention in thﬁ regdrd s drawn .

el

Ltowards the decision,of;ﬁhq;SupnemeWCourt'in the case,_

of €. .. MUNIYAPPA NAIDU,V)‘-STATE OF KARNATAKA AND o

AIR 1976 SC - 23717, Thereln alsog Lhe

deputationist Senior Hedlfh Insp ctor were’clalming a‘

simildlar right of n@rmanenL db orleon and Lhe 8upreme

:;5‘.‘, '
: L P t..,-y'ﬁz
Court held that_such,auright;didwﬂotAex1st. At was,

held that there was no scope under‘ th- Cadre-ﬂand '

Reoruitment_‘Regulétions_,for thelr absorptlon dnd Ait"

was impermissible to do so. rh1< <hows that the olted

decision  was confined to . the p bUlldr fdctb Lhat wer

before the Supreme Court and is dlbflnquithble.3 Q}n'

S

S4..  In  the case of STATE OF ANDHRA PRADESH

AND _ANOTHER v. . SADANANDAM AND OTHERS AIR 1989 SC

. . .
2060, the Supreme Court~he1d:“mm”mhw_wy w,;;uﬂ;mip3~““i7i{ﬁ*
i
! " 1
“16,  We are now only left. WIth the SR E
reasoning of " the Tribunal that- there is ,nosiﬁwﬁ.
justification for the continuance of the old, ")
Rule and for personnel belonglna to rother =
zones being transferred oh promotlon ' toA ;
offices in. other  zones. In drawing . such ]
conclusion, the Tribunal has travelled . beyond SR
the limits of its jurisdiction.  We need only " i

point out that Lhe mode of reorultment and

the category from which the ruofultment to ] :
service should be made are all matters which i
are excluslvely within “the domain of ‘the ;
exacutive., It is not for judicial bodies to - -
it in  Judgment over  the wisdom of _the IE
executive in choosing the mode of recruitment o
or  the categories_ from which_ the recruitment B
stiould  be made as they are mdt1er¢‘of policy. .
decision fdlLlno,,eXCIUblvolv__ within the e
purview -of the executive. .As  ‘already stated,

the question of. Filling up of posts by
nersons helonu1ng to other local "categories

or zones is  a  matter of Tadministrative
necessity and exigency. When " the Rules

provide for such_transfers being effected and
when the Lran>1<=-rk are not assalled on the
ground of arbitrariness or dlbcrlmlhdtloﬂh,the‘
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' nolicy of transfer adopfed ) the
Government cannot _he sEruck down By Tribunals.

;3<§ | ‘ or Court of Law. . .. e

Tt ..3-:’:“:..J‘J.b.\f,i,ﬁi?.lilﬁ.,"lha.fc.,__:-‘i.t.l preme Court held that if there i

a policy Tramed, | itwshouldﬂbewadheredwto. Rut &
i

iy~

T

would be noéioed hereinafter, the policy is subject t§
change and gn the present case, thg,polioy adopted hasg
been not |Lo absorb any of the deputatibnists;-
Revultantlv! even the oitedi case -will have_'nb

application! to the facts of the present’ case.

5.0 Our dttentlon 1n ths regard was drawn tibx
the letter written from the Offlce of Commls$1oner of

Police iﬁi

the year 2000 referrlna to the fact lhat

there 1s @& policy that afteﬁ one y_ear3 a person “w 0

l
i
3 i . ’ ! Ei‘
has served on deputation, can _be considered. | .- - i
i T
! : . . o . .
56 .| Our attention was furthehvdfawn' towards ‘

Page & of @he counter. ply in. OA 129#/2004 that thef'
i R o
! . .
were certaln guidelines in thisvregandg,g

57 _. On record.ino suohhguidelinesfhave;{bganA

P
procuced. }~8ut~5the polloy declslon
this r@ga{j can always he ddwudloated on'babls of the ‘
| .
material Dlaced bevore us. As would be notloed Uhe.

i
I o
respondents have taken a”d801310n not to absorb any of
i

the deputationists.. The reason glven lS' that m

re

TS @ MR

. , .
than 5000 Constables havev, been - ,reorulted ahd@
l .
therefore.i the deputatlonlsts must be reverted baék.
i

R S B

REETY

s

It is obvious that, there is a ohange in, the DOllCY énd

f

what has }been referred to above on behalf of Lhe

i ; )

apmlicanté will cut a llttle ice 1n the baokdrop of

i
s
, | ; - . P o i
|
|

these facts.
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;
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58, In  that event, learned ooumsel“fqgmwthe
anpllcants has drawn_ our_  attention to vacancy

nozitions  to  demonstrate that sufficient | number  of

o

nosts  of Constables are still avallable. Even if the

o
'—.—I
©
>

new Consta recrulited or absorbed, still there

would be sufficlent vacancies.

59, This is a policy decision; The
applicants  had been taken on deputation as per the
raeguiremnant., We have already referred to'above that
the applicants have no right to be absorbed. ' If the
respondents  do not intend to absorb themn pérmahently;
they cannot ipsist in thié hegard. In this view of
the matier, availability of the posts will not confer

a riaht on the applicants.

a0, In fact, most of the present applicants
had  earlier also filled Petitions in the Delhi High
Court, Wrrit Petitions - No.9100-9226/2003 came up
before the Delhi High Court on 2?.1,2004._ Thé Delhi

High Court dismissed the Petitions holding that:

"We have heard the counsel for

the petitioners. We do not find any
force in  the submission of counsel for
the petitioner. The netitioners are
recrulted personnel of CISF, ITBP and
CRFF. Their period of deputation to the
Delhi Police was for one vear, Even
though it was contended before us that
Ministry of Home ATfairs has settled the

Lerms  for deputation for three years but
Delhi Police has taken the petitioners on
deputation for  a_ period of one - year,
therefore, they  cannot claim that they
are entitled for deputation to a - period
of three : vears, Even _otherwise 3if
certain posts are to be filled in Delhi.
Police whether for the purpose: of. new

recruitment  or in terms of the affidavit ?

which has been filed in Public Interest -
Litigation in other writ petition that
itself cannot give right  to .the

w.w o~
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petitioners Tor ampointment,to,sugmmppsts_

o For Turther continuation of deputation

or moreover these opportunit;és of
employment should be given to, other
narsons who are  unempldoved and are
seeking employment &s Constable in Delhi
Police. . The petitioners who have already . .
been working with the . respective . ...
paramilitary organisations have no vested . .
right for appointment or continuation of _
their deputation if respondent _do  not
desire the same, . However, Mr, _ Bhushan

has contended that children of some of =
the petitioners. are studying 1f the i
transfer order is _ given effect from
5.7.2004, it would_ entail hardship to the
children who are studying 1In schools.

M. D.S. Norawat, DCP (Headquarter)
Delhi Police is present in the Court. .He
says that they will not implement the
transfer order till 30.4.2004.7

(EMphasis added)

h

This answers the arguments of the applicants. ‘Because,

as  far Dback as January, 2004, their claim had beer

rejected, keeping in view the hardship, . they were .
granted stay to implement the transfer order till
0,4, 2004, Wwe were informed that thereafter the

General Flections were placed. IL was followed by the

impugned orders. A fresh bunch of petitions have been’

tiled. Totality of theilr facts indicate that there 1is

no merit thereln.

61, For the reasons piven above, the
aforesald Original Applications must be held to be-

without merit. They fall and are dismissed.
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Member (A) , Chairman '
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9.7.2004
At this stage, leamed counsel for the-applicanﬁk,request
that some time may be granted to challenge this order; . We ailow
the applicants time upto 19.7%2004. The interim order passed in
individual cases would comtirue till 1937%2004.
Issue DASTI order. , :
(R.K. Upadhyaya ) _ ( veis-aggarwal
Member (A) : -~ Chalrman

PR P £/



