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Shri Rajiv Kumar, learned counsel for
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..Shri BDu11a1 e.arned,„Addjt,i,o.nal_.SAl,,i.citor. Genera1 .
alongwith Ms. Geeta Luthra, Ajesh Luthra and Shri,
Saurabh Ahuja, learned counsel for. respondents in all 1:
OAs. • •

.! -

o R D ER;. ..

Justice V.S. Aggarwal:-. " • ' . " i

The Delhi Police Act had. been enacted in the. , : ,; ,

year ,, 1978....._., In .exercise^Af_t:he,:'powers-. conferred' -^nder ^

Section 147 of the said Act, different rules in.ciuding.' •



the Delhi Police, (Appointmmt„and_Recruit^^^
1980, . and. the.,„ Delhi.. Pplice,.,J,Gene^^ Conditions , „of

• . \ ]

Service) Rules, 1980, havebeen, enactedFor, .proper

administration, the Union Territory,..has ..been „ divided

into different police Districts... .Every, police

District has number of police stations. :.There is. an

officer incharge of the. police, head.,, in each_. Police

Station.

2, On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in order to make 5^^ •
ni—

new Police Stations which had been, sanctioned, 500,,

more Constables would be required from Central

Para-Military Force ,on deputation. The,said letter,

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that, in order to make 17 .new
Police Stations sanctioned by the. Govt.
of India to start . functioning
imiriediately, 500 Constables from CPMF.
will be given on, deputation tili .Delhi
Police raises its own force to man these
Police Stations.

2. It is, therefore,, requested,
to kindly intimate ..the names, .!of. , 500
Constables, who. ,are willing, to .come , on."
deputation to Delhi Pol ice, ,•at'• the.,
earliest so that action for completing
the formalities regarding their
deputation to Delhi Police is .completed
promptly. A copy of. the terms . aridV
conditions for deputation in Delhi.Pol ice
is enclosed for,.ready, reference. • ,

Yours faithfully,.

(S.K.. JAIN)
ADDL. COMMISSIONER OF POLICE:

... HEADQUARTERS: DELHI:;;", ' "

'1 'l-v
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.3. , There upon, the,.. Joints Secretary, Ministry

of !-lorne Affairs. had,.,wri,tte.,n._,to_„.ci.,iffererit,.,P,ara-Mi.litar.y

Forces like Border Security Force. Central Reserve

Police Force, Indo-Tibetten Border.Police and.Central

Industrial Security . Force ,vide_.lettei:,,,„ dated.. 25,..S!,J 998,..

It reads: . ,

"Dear Sir, ' . • • • • •

Kindly recall .. my. • telephonic ;
request sometiiTie' back,.; . regarding , : ""j
deputation of constables from' your force,
to Delhi Police , to,, operatlonali.se., .th.e '•
newly created 17 Police Stations,. As the •'
Delhi Police will take, some, time, to raise
its own manpower the Para-Military Forces
may provide, about ,500.. Constables' on :•
deputation to Delhi Police- as per the
break up given un.der,

CRPF

ITBP

CISF

BSF

200

1 00

1 00

1 00

It is requested that nominations •.
of Constables, for deputation tp- .Delhi ; ^
Police may be sent immediately.. A", copy
of the . terms ... and.. „conditions ; for , '
deputation to Delhi Police as enclosed.;-

Yours, sincerely.., .

,

(0. P. Arya)"~

On different „dates..,whiph.. are; •ba.sica.iiy.,, in

the year 1999 followed by 2001 , large number' ..of

.Dersons , serving in, different„.,Para-M,ilitary.„. Forces were

taken on deputation to Delhi Police. - :W,e take: liberty

in reproducing the representative, order,,'dated 5..1. .-1999

whereby certain Constables from Central Reserve Police

Force were taken on deputation. •

"In exercise of the powers
conferred by the,Commissioner of- Police,
Delhi., the Addl, Commissioner . of- Police,
Estt. , Delhi„ _, is.„. pleased„ to.... take the .
following Constables on deputation from
c. R. P.. F,.... , to Del h i .Pol ice..,, on 1y,for a
period of one. year w.e.f. the date they •

. .resume ..„ their,. duties_,,in.„ Delhi, Ppl.ice,. .,;.on.
the usual terms and conditions:-" ' '
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- •§" tue_o PA ,_we.
•propose to dispose .. o,f...... the '^...above said ,. Original

Applications. They all per tain • to'.,' the same

controversy of repatriation • ,.,to .. •their.; . parent:'
department. Some of the applications, were'filed after'

tiie earlier filed applicationSj . becarn^;' ripe ' for.

hearing. It was... considered that ..-since cpmnion,

questions were involved, therefore, .they/^shoulcH^eard:

and decided •together. _ 1....

I .

'I

6. All the applicants are::,assailing:.thB'order • f • ,
repatriating them to their, paren^ :' departmentThe!' k'
order in OA 140/2004 reads:-' ' : - • •'f y'''''a- , '

"Subject:- Repatriation ,of, deputa:t,ip.'nists..!'. ..
to their parent .Department.,--,

.7= The„ said ,, order is being, assailed

various grounds., namely,, that the'orcier so passed is . ^

di SCI im:i.natory. i he , applicants ,are ' deemed., to have
I

been absorbed in Delhi Police as per Rule 17 of the

Delhi Police , .(General,. Conditions of Service) Rules/.' i",
1380, In any case, they cannot be 'repatriated and ' V

'' •",! '

It has. been."decided, to. repa.triate'- ' .
all the police ' personnel taken on'" '

^ deputation from.. BSF/ltBP/CRPFv'cisF •• 'to '
Delhi Police, on 3rd of Februar'y .•20'04'• to. :
accommodate candidates already selected
for the post of Constable and awaiting '•
call letters since January, 2003. ' A list,
of the deputationists is enclosed.' :

The deputationists/constabies may •
be informed immediately ': against--.th'eir' ' "
proper receipt.,, that ,,;'ttrey 'will- :'-'be'
repatriated on 3rd of/Feb.•; -2004 : to- their '
paren t,_ departments and no,'vfurther,;,- ^•
extension will -be •.granted;./:'' '/-The"^::
acknowledgement , in token,,.of having noted '•
't.he^ contents of this . letter;' by,- the.;,,
individuals may be kept oh ,record.',

• • sf- - -' I'/V':--'
(D.S,NORAWAT)"

. DEPUTY .COMMISSIONER OF POL ICE •'•
HDQRS, (ESTT.):' DELHI."

on
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iiave a ...right to be considered. foT-; / p_ermanent.

absorption. I,t.,.;., has.' alsc),...bk^;Q_gs!^cte4 ^lar^e ^ii'

number of vacancies are available, and the-.respondents' !•

plt^a to the contrary is not correct.

8. ^ Needless, to , state that in,. .the replies '

filed., respondents have controverted the. assertions'.;

made by the applicants.,,. They, assert that: therej^-has; "•;

been suppression of facts in '-some of the.-„niatters.-%

Ihererore. those applicants, should .not, be. heard. The

jui isdicLion of this Tribunal to .hear the .applications |

is also being challenged besides the merits ' "of . the-

matter,, contending that applicants have no right or

claim in this regard,- which we shall : take up '

hereinafter.

Tf"'® first and foremost question,

therefore, that arises is:

.I.Q_.E.FFECT suppression OF FACTS:-

a-

10. On an earlier occasion, OA ,139./2004, .'OA •>

140/2004 and OA, 243/2004, had been considered by; - this 'ij.
Tribunal. it was noticed by -this^ Tribunal'.that-Az'Vf- "- I
the applicants had earlier, filed an application in- ^

this Tribunal which was dismissed" and this'fact" has' ^
, . • V- : .Deen suppressed... Since the ..other , applicants i had '

joined them in verifying the wrong':factsV therefdre,'. J.';

the entire applications were .dismissed.:; ....^Aiopiicants-

Tiled Writ Petition (Civil.) 'Nos, 9562-9640-' of.- 2004. T-, ;

1he Delhi High Court recorded, on '31 .'5. 2004

• J f



c

"All theese petit ions |̂,..b.e.ijD,g_, .
iderltic,al,„„io._riat.. of...a .

, ooin mo n Tr i buna 1 pr.de.r_,. di smi s.s In g...:
petitioners' . OAs .are .disposed ofby.,-th.is .•
common order,

Petitioners are on..deputation..to;
Delhi. Police and have .been., ordered, .to.,. be •
reoatriat.ed to their respective parent • ...^
departments, .They .challenged .this'., in ,V' '
their respective OAs before .the Tribunal,,...,
on the,, plea . that., they, h,ad„a„„:righ:t_._o:L....-
absorption .in .Delhi, Police. T.he,
Tribunal,., however. in,ste,ad,..„ o,f,;_.dealing

^ with their case on merit rejected. ..their . .....
^ OAs on the ground that (VZ.of. them had-

suppressed the dismissal of OAs filed by
them earlier on the same subject, matter.

Petitioners grievance ,. is.two,
fold. Firstly, , thatthey.. had claimed ;.
absorption in Delhi Police on^ .several
grounds and secondly„,that even if it was
assumed that 42 of them had suppressed
some information and had'• aptoroaohed.
Tribunal with unclean hands, , the OAs-•
filed, by. others,could not have been
dismissed for this,

V We find merit in the plea,because ;
^ even if it was, accepted that. 42 out... of

these petitioners had approached Tribunal
with unclean ..hands,_ it could not,, have
constituted a basis for dismissal of OAs •
filed by other petitioners,. Their, claim
for absorption was required -to 'be •
considered on, merits. It seems- that'
Tribunal had failed to take thi-s.. in-
regard .and had rejected, the, OAs of .all,-
Detitioners on this basis, ,. The Tribunal - •
order therefore.,..., can', t,,, sustain- and- 'is.
set aside. Petitioners .' OAs -n 39/04,
140/04 & 243/04.....shall ,'. revive and,, be
considered afresh by the Tribunal and
disposed of on merits ,. by appropriate,
orders. We are informed that' similar ,
matters are coming^up.before it tomorrow. -
Parties are,, therefore, directed to.
appear before., the.Tribunal on ,1.6.2004
and seek consideration on their revived
OAs also.;,.,, •

I

'I .

Dasti. "
A • ' • ^ I

11, Keeping in,• view_..the.,said:. .fi:ndings,-:: 'it',' ji ,
. _ • _ "' I

becomes unnecessary to probe furthe.r, in ,'thi;s-.; regard.'; j. ; '

1,2,,. , pn,.„, behalf o.f„th,e,.|,.r;es.PQnd^nt;s,,it,::.^

pointed that even the Delhi High .C.ourt felt tlfiat '4,7; of;. 1. ; . "

them who,.,, suppressed... the.,..facts„,/had. .;. apprdachfed-,.. 'the;/;;;'
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Tr i bnna1. wi t h , unc1eaneci. |-i andSj._ and. the re/'ore; t he i y

ciciim si'iould. be,,disrriiss,ed.s^,,Me„,,j3,aj/e,.„DQ.Jiesi.tation in

rejecting the said argument because the., Delhi ..High

Court had only stated that claim on merits should be

decided. Keeping in view this impo.rtant finding which

is the penultimate finding,, the,above „• ..said . facts

recor ded, even,,.,,,, if it _was„.ac,c.epted„,that. 42.._piit , of

these petitioners had, approaiched.,Tribunal with unclean

hands", cannot be, highlighted by the respondents. ' '

13.,, Our ._.attentio,n,_.^in,.,thisregard by • the

respondents was drawn,, besides above said facts, to OA

1.2 /1/200A, ,. Learned counsel -for ,.the responden-ts-

contended that there is a,misstatement on facts of ^ •

possibly change, of, the. last page... of the „relevant

clause illegally and therefore^ the petition, must

... ..

Perusal of the said OA revealed that ; it,.

was filed on 13.5.2004. The,,. âpplicants therein ' "L
challenged the order of U. 5,2004 which- has' not even ' '

passed on that date. It, was,eloquently:,explainedthat' .• ' '

when the petition was filed on 13.5.2004,,' it : was • ' '

Ielurned by this Tribunal and thereafter it. was

ie-fj.led and this plea of the respondents should not

be accepted

15. We have no hesitation- in rejecting the,

said argument.

16. Rule 5 of the Central Administrative

Tribunal (Procedure), Rules,^„l987 reads,_as .under.:.

5. Presentation and scrutiny of
~ The Registrar , or the

pnw him,.under rule 4, 'shall endorse on every application the
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. - - P.ri which ..it_ is..presented or deemed
to have beenDr,e:s^,njte.d,.iir,ider.. .th'a^ „pule '
and .shall sign_ the„ endorsemeot^v,.

(2) If,„,.,on, scrutiny.,', the
application is found to be in order, ..it
shall be duly registered and given-„-,a
serial number. ,

(3) If the • application, ' on •' ''
scrutiny, is . found..to. be defective"' and ,
the defect noticed'.is. formal in nature,
the " Registrar mayallow the,. party-,;,;to',
satisfy the same in his presence'V,;and: if • f
the said defect is not formal. ,.in';-\na,ture,' ''
the F'iegistrar may allow ,,the.,^-..'a:ppiicah.t...
such time to rectify the .defec.t. a|s-.tie may i

^ deem fit [where an application is •
> received by registered. post,c:: the

applicant shall' be informed of .the ,•
de'fects, if any,, and he-shall, be 're,quired./
to rectify the same within yuch-Vim^^ as'" :
may be. stipulated; by the" Registrar) J'' . 'v:

[("^O Ca) If the applicant fails to -
rectify the defect within the^ 'time -i
allowed under sub-rule (3the' Registrar-
may, , by order and for. reasons: ' to ' be
recorded- -in -writing,-'•.dec-l..i-n-e-'to'-register
the application and place th'e.,. 'matter si*
before the E^ench • for '; appropriate v- ' - "'t
orders. 1" ^

- ,

'• i- n, ;

W. Perusal of .the same .'clearly'.shows"• .that •

when there are certain..defects in^ the' petition,'-':;the

same can only be removed. Without 'the permissl.6n;;-.;.of

the Iribunalp. the relief, clause. c6.uld hbt;:.be„..-changed,

or Interpolated. Necessary application. ;fpr. .amendment

must be filed. It has not-been done so'./.'IrY;elther '

way if the application was filed.evenj,' ''before,.; ,tHe"'-|
impugned order.,...was. ... Passed...,.,,!tJ,.m,us.t.,.,be,:taken^:;;.to_,;,.be ,, J.-vt.

without merit and in any' case if .there'- Is any'V.change .• ' l

which is not permitted.,.,; in. lavi>), the" . petition^

necessarily on this aspect has to- fall. However, I'

keeping in view, the findings which: we ^'have . already

referred to above in the Vi/rit Petition' fi'led.,! we.must .- '

delve on the merits of the. matter... ' ' -

II ) W..liE.I.H.ER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS- : ,;

THE JURISDICTION TO ENTERTAIN



k
• - •' 8^ The..question.,,as„„to.. .whether,,. tl'̂ s.^„Tx^Lfe.y.O%l.

has the jurisdic,tipn.,.Xo^,m,t;er:t.alr!._th^.4^,pp.licat
.h , • '

pertaining to members of the other. Armed-.Forces .. who

are on deputation, the , learned .,,.,cp.Lmsel;„.;./or.jthe-,

applicants ..had. drawn, .pur., attention to,.,,the./facJt....$l:iata^^^^

an earlier application .filed by Sh.:, Satender,:Pal .'and'

01hers (OA„.No, 3202/200.1 decided.on .11 . ,1,1,,..2002•)this^-,;ti •!

Tribunal had dismissed the aoplication hoidj ha; • ' /1 • ":i ' .

"We—have^,; ; ;.c6nsidered^i:'-.these. .tc!' •
aspects. It is a well known faBt..lvthat'-i'. -
cause of action is ,bundle of facts, which ' '' • • , l ' :
constitute cause - of action-. ' ,In'.., this "
case, the question of.:, absorption Is .
involved. For the purpose of absorption • '
it is a, well-settled...principle, that..., the •
concurrence of ... borrowind department, ••
lending..department, as well .as' the •• ' •
employee is required, unlessr'- the" -
coiicurrence of all. these three parties is • •' ":
there., the employee cannot 'be absorbed-in • i'-
i:he borrowing departme.nt. . in, the..,- case " .
the leading department has: not given the - --
NOC, despite the.; fact... that the„ borrowing • --v- :
department has written letter for • ^this • f'<^
purpose for granting .of, ' NOC •by - the '' • . I"
present department which is a' BSF" and ' ' •' i
employees, are. also, that of BSF, so the' - ' :
court cannot assume the jurisdiction to - •
give any. direction to., the BSF authorities ' ' • •
as Section 2 of the AT .Act does not • ' '
empower the court to entertain -this •
petition of member of any Armed Forces
seeking a relief.against Armed • Forces.

since the .oarent departmentitself . has not...given .the. NOC rather they
have categorically refused to giVe NOC ~ '
and rather BSF authorities had -requested -
the Respondents to relieve. the
applicants, so they are,, repatriated as" • ' •
per Annexure R--6, R-?. " • .

^9. .. Tiie applicvants. therein had challenged the '
said order of this Tribunal : by- ' faingV fcWP T '
NO, 7.06/2002, .The. Delhi.Hlgh Court had set-islde the';- r' i '
said . order primarily on the around that "since the •'I
order had been passed b^..t.lis.. totelUgenoe^Bureau,. any;' .
challenge to it squarely fell within the .'jurisdiction. . i- ^
of the Tribunal and thereupo.r,Jt wasvheldV. '̂ ^..^^.-;.: - ' ' 'X '• ' |

; - t'



. .because -.Sti
O^h P'd'Ss.ecL, by the TP.

rJratM "fri "®'"®' •'° --Se ordered" to" beepdtriated. The Tribunal was reauired '
t" examine the validity of this oPdJr • ^

the IB;-any ShaUeSge^to®!'feJr ' ^ ^

asldel oannot sustain .anC Is Ivset; ;V'' ;

,. "'"'"I® . Tribunal is . re<iulV?.h>T "
vl '̂ '̂•'®cted to revive OA 3202/2001 ' 'V consider it afresh and dispL^\°?'of Tv"

P^rn^S orderl ,under law! - '
nt u appear before it••^ori 2nd • • ' 'Uecember. 2002Meanwhile,,-petltiSneKs ' ^!'
by^^^he T^ibun^'"-? ^hich:^was.;protectec) 'i::::.
28 11 200^ Qrder„;datecj-^^^-M--..^o.M.zuui shcill not be disturbed'. t-'i i V" • 1
disposal, of their OA within four' ' ''•i
of first appearance of parUes?" ^ ;:-•
20. We know f,-om the deoislori.'in.the iasi^^V,

U_.._.JaiANI3RA.iaaAR v.^ iaiflN-CIF.JE.NPiA ANn.:r,T.4rp».,: inrl.,.: j
^ jCC (l&o) i7, that the Supreme- court In unambiguous. •'

held that right to -seek .judicial'•review, is -one
of the basic structure of the Constitution ^and, all •';
deolsiohs of the . Admihistratlve. Tributml:: ;,would;.;be.',^
subject to the scrutiny before the'Dlvlilbh'SihoK
the High Court within whose. jurisdiction ithe! Tcibunal'" - '
concerned fell. Keeping in view thiWd .fiwiig'̂ f r
the supreme Court,, we have not the least:heiitati6n:to '''
conclude that the decisions of the -High^cdurts-f^uld-' ^
bind this Trlbuhal..because.,this Tribunal-hai'all":india ' •
jurisdiction. ' • . • • •

21. However, respondents' .learned counsel
contended that the Question, raised, about.the inherent
lack of jurisdiction of this Tribunal, had.not ' been
agitated or, raised before the Delhi. High Court' and

K-;

ir •,

:•
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,

consequently, the said decision ca.nnot-ib'tnd • thl^- •
' lift V'-. ••

fribunal and th.e .QuestLon ,xal.se-4,M..the.,-,.J;respondents

can still be considered. • •• / ' . • ;• •

22., Our attention was drawn .to,,, the.,; decision

of tt-ie -Suprerrie Court in..„ the.,.case of STATE OF U. P.: &>'•

ANR. V. SYNTHETICS & CHEMICAL LTD. .& ANR. C.1.991^ ;4" '

SCO 139. The Supreme Court held that;; ^everi -Tthe'!•'

decisions of the Apex Court which: are:-sitbv-si 1e:ntidyoh'-.

certain facts and law would not', 'b^'kaV •'binciing

precedent. The Supreme Court held:

"41. Does this principle extend
apply to a conclusion of law. , which
neither raised nor preceded by
consideration. In other., words ' can '
conclusions be considered as, declaration of.
law? Here, again the English' "courtsand
jurists have carved out an exception -to the
rule of precedents. ,It has been, explained
as rule of sub-silentio. ."A' decision 'passers
sub silentio. in the technical sense that
has come to be attached to that phrase, when
the par ticular point of law involved' in ' the
decision is not perceived by the court
present to' , its mind,.".. (Salmond
Jurisprudence 12th Edn. , ,d.153)-. •
Lancaster Motor„ Co,,.„. (London) -Ltd.'''
Bremith Ltd. the Court did not feel -'bound
by the earlier decision as.it was rendered
^without any argument^ without reference to
the crucial words of the rule and without
any citation of the authority'. It was '
approved by this . Court in• .Municipal'
Corporation of Delhi v. Gurnam Kaur. The
bench held that, /precedents .sub.-.silehtio
and without argument are of no,moment'. The
courts thus have....; taken , recourse.v'to... this
principle for relieving .from .-injustice'
perpetrated by urijust precedents. . .A
decision which is not express and- :is' not'
founded on reasons .nor -it: proceeds on-
consideration of i-ssue cannot...be deemed to •
be a law declared to, have a' binding'-''effect
as_ ^ is contemplated by .Article.;'.,-1
Uniformity ... and, .consistency 'are core- of
judicial discipline. But that •which, .escaoes
:u-i the judgment without any oooaslon- is,-not'
ratio decidendi. In B. Shama-^Rao v' Union •-
lerritory of Pondicherfy, (AIR- 196?!.SC:n 480 )''
it - was observed, ^it is trite; to 'say'-'that-a ^
decision is, b.i.nding„... n.ot because-,!'-•of'- -its-'-
conclusions but i-n riegard, t'p. i"t%\;ratIb^..j.andV

principles., ... laid ,down.^,/'thSr'ein;.',;;; ,v-, 'Any' -•
or conclusion •arrived;"'wl^hbut -'

the

declaration

and

was

any

such

or

on

In

.V.
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application of mind or preceded without.aoy
reason, cannot. .be..jcJ^era.ej£l . to 'be 'a6r!|gij^:a-i->nr. -pf .
law., or. .autho.,r i t vpX.la „gepej::a r..na tu^^^^^
as a pr ecederi t, ... Res.tr.ain.edJ,r:!.,„dis,s^,Qi.'ti.ng. or.'
overruling is forsake of, ./stabill'ty , .and'V •
uniformity but rigidity beyond".reasonable
limits is inimical to the growth of. law."

'i;

23. It is this .principle-. wh,ich '' is,, "being '

highlighted. '•

24. The Administrative Tribunals ha.d been set ' !
up primarily to deal with, the service matters,. ! The

YJ Administrative. Tribunals Act had been passed and the
Administrative Tribunals, draw, all, their powers from

the provisions of Adminlstratiye„Tribunals'Act, 1985. :

The Tribunals are creation of the statute and if the

Act does not give the power to the Tribunal, it lacks

of inherent jurisdiction, to .hear,, the. matters^ in this:,,-

regard. '
^ i 1

. . - • I

25. Section 2 of the Administrative Tribunals^' '

Act, 1985 specifically provides that this provision of - '•
- . . . • .]

the Act does not apply to. ce,rtain officers-,• :and, |̂: ir^

persons= It reads as under,:.."

"The provisions of i-t.his. •Act.'sh.alli,
not apply', to,. i t'.-; • !'

(a) any member of the navalmilitary;' • - ij,
or airforces, pr:"of ; ,ariV .:bt'her'; "̂ '' f 'i!;
armed forces of' the' Union

(b) [ omitted ] ' •''' ! i;
(c) • any officer or .servant;-, :,:of\ the

,, , .Supreme,^ .CqurX.„,
Court [or •' courts .subdr:dinate,'' ',

. ... thereto],; .

(d) any person appointed..'''I,to•the-,' ' .
secretarial staff, of either House: : ' •
of Parliament ''' . '-tb-'V•the'-
secretarial... staff ^-of any.,'. State
Legislature , or a- Housed-..thereof,".
or..., in the_, case„;^:,,",of
Territory having'a, Legislature,-, .•
ot .that.,,Legisla,tu.re..",...^_,r ;r

-ii''
'I K

.r\
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-. 26., Section .. 14. of. the..Act: fur

- about the _Jurisdiction'„Mit:powgrs;z,pfi;k^ '
Administrative Tribunal. it readsr- ' •' •

n-F +k1^ Jurisdiction, powers and authorityof the Central Administrative Tribunal - (lY
otherwise expressly provided in 'thisAct the central Administrative • Tribunal

Say an'^thS' "appointed
auJJO.i
(a) recruitment, and _"matters ooncernind- '

recruitment, to any All-mdia Service or

riv3r'^n?\''^^ J®'-vice,,of ..the. Union.or a"Civxl poit under the Unionvdr-to'a Dost •

serCfre? "LS" 1"- 'h® defence

(b) all service matters concerning-

<i) member of any 'All-India Service;.

a member of anAll-India Service or a person
rererred to in clause ' (c?
appointed to any civil service of

tS: •

^an being a member of'
refet-red ' I'o ^ person 'red to in clause • fr")i

«mber r' '1e"?:o'„ '°or^ ^ '
connection with the affairs of thi" UnloJl
-'h-. Pf any local or othercjuthoiity within the territory of'-india' •• ••
S the ;. Lvlrnmfn?
-ociP'i-vi^^, -j • •<=^-0'̂ Poration'.-Cor -•-ocieLy] owned or controlled' bv th^
Government; _ ' •. J.;;!:-"® -

"" wvicT'w'* "•"•••» pertaining •to^:O? tL n connection with ' the-' affairs :'the Union concerninq ''a Der^rits''"'

X°r"ed' -rvlL ;®or v-gst :; -,^ .TCI red to in sub-clause" (ii); ^oK ••• '
^Lo-ciduse (lii ) cf clause ,(b),--beinq-'a
person whose services have been placed '• •
L d State Government, or any local or ' ••

appofntment? ' G-overnment for: such, ,.

. -• .1
.•!

t'f ,
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[ExDlanation.-- For the removal; of ...doubts, it .
"is hereby declared. ... that., references, ,.,t,Q,:_... ••
"Union". in this su.b-.sectioo,^,, sha^ll, be,,
construed as including.,refer,en,Q.e.s_.a..l^.p,,, to.„.,a, ,
Union territory. 1 . • '

(2) The Central. Government . may,by -
notification, apply., with, effect from.,,' sucH \ '
date as may be specified in the notification'.,.,, ... '
the provisions of sub-section .(3) to local • .
or other authorities within 'the;, territory• of
India or under the control of, the Government '
of .India and to corporations lor societies] ,
owned or controlled by. Government,,'not. being .
a local or other authority or „ corporation •
[or society] controlled or owned' by a'State
Government; '

Provided that if the Central Government
considers it expedient' so to do for the
purpose of facilitating transition to the
scheme as envisaged by, thi,s,..Ac.t, „ different '
dates may be so specified' under.this;
sub-section in. respect of different:''classes'" •
of or different categories under any class ... .
of, local or other , authorities. 'or ' , '
corporations [or societies].

(3) Save as otherwise, expressly provided in
this Act., the Central ' Administrative ,.
Tribunal shall also .exe.r.c.lse,.... on ' an.d.,.. frpiri.' „
the date with effect' ,from • which ,the','
provisions of this .sub-sectiop, apply..Ito. any .
local or other authority or' corporation ,("or
society], all the jurisdiction,, powers, ^nd ..
authority exercisable- immediately- ' befoKe ,•
that date by all courts (except- the''Supreme '.
Court) in relation to-

(a) recruitment, and,;.. matters„_ concerhi-hg
recruitment.., to any servioe or :P,o-st '..jin
connection with,, .the. affa.irs.,-io'f , such,;,;'.:. '•
local or other authority .or :cor,pdratio|n-,;. ,
[or society];,_,and , V

(b) all service matters concerning:.a'.person;-' ^
[other' "than , ,a ,. person..r:eferred .-Vf
clause (a) or clause (b)' of "sub~-secti'6'n;"V.'---,'
(1) ] appointed to any.„serv,ice or. post ^in'
connection with the affairs of - such^ •
local ... or, other; author ity..or ..corppration •;
[or society] and pertainirig^ to/.the
service, of such„.pers.on ../^in;... connection,;. ,
with such affairs." •' .•

27. A con joint. , reading-of .. Section vir 2; ; and;,, . '

Section 1-^ would show as respondents'-a,rgued tha't,, this.;.

Tribunal may have no , jur,isdictio,n,_;because.-:the.. Act. does,

no't apply to a member of an Armed ,;^orce.,,';;;;Sec5tion\, 14

also opened itself with the words,y';'Save;'as 'd.thefwi'se ;•

>' h/
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expressly provided • in . this Act, ' Therefore, the ;

provisions of Section,.U are sub ject:.,to ..pcovisions ,•

of Section 2 of the Act.

28, However, as already pointed "above and

held in the case of L. .Chandra Kumar... (supra) that '

once the orders of-... this. Tribunal,;., are -subject •• to .

judicial review, the decisions of the ,High.Court-would
bind this Tribunal. it cannot be stated,,that . the ;

order of the High Court was sub silentio because this ,

Tribunal had invoked Section 2 and.,,, dismissed ,the

application. But the Delhi High Court in:.its wisdom ;,

has held that once the order passed, by the , concerned

officer is within the purview and jurisdiction of this ,

Tribunal, this Tribunal ' has the jurisdiction , to , •

entertain the application like' true soldier bows his ,/

head to the said decision.. •• ,

• - ^ •
s

29. Respondents relied upon the decisiori of .. |

the Supreme Court by the, respondents in the: case,.of; ' •j
[vIAJOR M. R. PENGHAL V. UNION.

1998 (5) SC 624. The said case-',pertains,.:.,to •Postal" j;;'

Department.- The person was. working .on, deputation;, with

the Army. ' A,temporary commission -waslvgiven'. j;.i I--
question for consideratio,n3efore.',the. AP^xVCo'ur.tp.->as,; .I,

• as to whether the Central, Admin:istratiy^Tribunai|;-will f ;;

have jurisdiction to entertain ,th^\app)li6atio.n^''or;;:not:

The Supreme Court held that the said" person could n,6t: •

be treated as Army personnel, and concluded, ;•

"9. . As stated aboye^, although , ;
the appellant was selected by the,Postal'- y
Deoartment for appointment to the post of ;.
clerk, but he ,.could, not be,, given any, -. •
appointment due to want of -vacancy' in the -• i /

V'
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unit..., of his... choice. Under.' <;uch
...circumst.ances., .the_apDeIl$Xt_wasM'offere^ '
an appoin tment. to...,wpr.!<...as.,,.,a_cler)T;^ ip the.
Army Postal Service on ,the.^GOo,dit.lbn.. that
he would remain a civilian employee ' on
deputation in ^the Army." The appellant-
accepted the aforesaid offer, and... agreed
to the conditions that he would-revert to •
the civil appointment^, in" Posts and
lelegraphs Department on ,his,_release ',from
the . Indian Army.^ Postal,..,, Service,With ^ L
these conditions., the appellant .continued
to serve in the Army ..as '.a , permanent'
employee of the Posts and .Telegraphs .-
Department on deputation and .was promoted
up to the rank of a Major in the • Indian'

y Army. However, the appellant,was only
given a temporary commission .and he
worked as , such.. till .the. date .. when his
relinquishment was ordered.. . The ..
aroresaid facts clearly. demonstra~te' that
the appellant has a lien with the' Posts
and Telegraphs Department work'ing on
deputation in the Indian Army Postal
Service and at ho point of time the •' .
appellant became a full-fledged army
personnel. Since the appellant was-not'-a
member of the Armed Forces and continued i!
to work as a civilian on deputation: .to •\,'-
the Army Postal Service, his case was
covered .under Section 14 (1.) (a) •, iof . the"

y. Administrative Tribunals .Act. ' In- that.
view of. the matter, the High Court' was- • ••
right in rejecting . the wr.it petition ;
riled by the appellant?,...-"whereasj the •;
Central Administrative'•••,' • - Tr.ibunal;'
erroneously .accepted, the claim' of •• the .,
appellant that he is an army; .personn^:!'.-.
We. therefore, uphold. thei'<''judgment.and''' S'
order of the High Court dismiss!nQ'."^'th'e'
writ petition filed by the' 'appeilant; '
Since the appellant while..Ji'oidiuQ i'• ./•' '
post was _working...,.in .the,'.-, Arm.y. '̂.,iRo.§tal;.,
Service on deputation,'' ''•the • i.-C^ntra'!'" ' "
Administrative Tribunal ^had;'juris'diotidiri ; .
to entertain and decide " the ^;;.'6rig'i.na'i ' •"
application filed, by, the, appellant. '
accor.dingly set aside' the •'••.order '"date'd, ' ' ' ' ^.•
31-1-1997 passed.. by , the ', -.icfentral ' '. •''
Administrative Tribunal., Principal'-. Bench'j ' '•". ' -,
New Delhi, and remand the case.to it to • - :
decide expeditiously. Or iginal .Application 'I
No. 1647 of 1996 of the appellant, on - ' •'
merits." ' , , i

30. However, provisions. of,.-Section '2 had not'

been considered ., and, therefore,,- the decisibn of • the'

Supreme Court in the facts of the"-case cannot''.be held •

to be the question in ,co(itroversy,,v.. We^r,:.''therefore, '

hold keeping in view the' ratio deci dend'i-'of- the..Delhi ~

'!" ij:

V ,

'•. t
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High Court that we have no,^ option-.butJtp„ c^cnca'u.d.e, that •
this Tribunal .a^cessaxiJjtJction to... . . r- •

entertain the application., .

' 1 . . • '' , , . .

m 5 whether_ are BFThJG DISCRTMINATEDi

" • . • ' ' ' '

31. Learned counsel for,.the ,applicants urged,: ?
.1 . , • . . i

that iii the past, some of the. other :person's •who ' had '

been taken on deputation with Delhi' Police had . been • . •: ; •

absorbed while the applicants are being-discrlmin^tedL/ V
He referred to us para 5.17 in OA' J 40/2004' wherein ' ': .

names of such persons have, been, given who; had been, . ;
absorbed on 22.1K 2000. ' . •

32. The question for consideration is as to

whether in the facts of the case it can- be termed to

be discrimination or not. Learned counsel relied upon
the decision of the Supreme Court in the case of STATE

Of-....,M.Y,S,0.,RE MD.,.,,MQIH,ER v. H. SRINIVASMURTHV. AIR 1,9 76
SO 1104. Perusal of the said judgement reveals -that

question for consideration before, the Supreme,CQurt,
was If the person was on deputation and absorbed, and-

•vf It was to be so done from the date -.he.','oame ' on'

deputation. The Supreme Court held:

'V:- other hand.,, if is'an ' •undisputed ract that six other employees.
who were similarly. situated." 'were '
absorbed from the. dates, on which- thev

to 1 ..cleput'ation'to the Polytechnics. it is not the^case. '

wLri?! - that^. thls_,prinUple 'wheieby the absorption in the Department'^:'
01 Teoiinical Education was. related. •back
to :he date on which a person initially -
Cdme on deputation,,, was,., ever departed. "'̂
from,, , excepting in the •case' of '.the '•
respondent This., being, the ..-case. •:.the '

st-at'p holding that'the
! Government- had,• evolved.vai.-prin'ciple 'ciicit If a person was deputed to" ' the

Department of Technical Education , -fcom.,' ,,
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a not I'l e 1" departrnen t., a nd,„.h.stay^d^,i-
that other depar t,ment..,f o.r:„.;,a^
long time his absorption . ii;!, that..... ..
department should be.made to, rel.f.t.e., back;
to the date on which he.. was initially ,
sent," There was . no . ..justification
whatever to .depart, from... this .principle., of . , •
policy in the case of the. respondent.,who
wa--. ' in- all material . respect.s.._,:,;in..,t.he..,'_,
same situation as .K. N. J.. Chetty-., .,. .Very. .
riahtly, the High. Court....has...he.ld. that-.his.. _ •
"impermissible. . reversipn;v.:;:for . ;a^^ ŝh^
while in. 1955 ."to,, thejparen.t .:/departnieh;t •• . •
was no ground to. hold that ..he-. ;,was-•., not . . .t
similarly situated as K.- j.-Narayanaswamy -.- , .
Chetty. This so-called reversion to the
parent Department for, a short, period. "in
1955-56 could not by any. reckoning be • .
treated . as a break in his service', this ;
period having been treated' as leave. Nor . . .' ;
did it amount to, reduction;, in; rank. " .-Irr' • •
any case, this Reversion' -was not; ...r -1
ordered owina to any fault .of - . the " -• . .|;
respondent. It is not the
case that the respondent',s work,in "the. . ^ .. ,
Department of Technical.. Education ;was ,.
found unsatisfactory. or that he . was .'not ,
otherwise suitable or qualified to hold
the post of Tailoring,Instructor in that •
Department. That he was suitable-,to be ,
absorbed in that post, is manifest from ;
the recommendation of the Public Service- ; ;
Commission and is implicit in' . the, :
impugned order.,, itself."

33. That, is .not.the, controversy before us.| .

Therefore., the cited decision must be, held to be

distinauishable. ..... . . . •, •.

i'; •

•IS'

34. This question had been •considered''•; by ' ;th0.

Tribunal in thA case of ARJUN SINGH NEGI, v. , UNIQ^OF,'

INDIA ORS. . 0. A. No. 4.66/.2003 ,• decided on 28.2. 2003;

Therein also it was agitated that two other .persons; have

been absorbed permanently. It was held that. it .is alwayis

in individual cases that, has to., be looked in to. on... i;ts,;'Ow'n

merits. In fact, the Supreme Cour'f in .the. case.'of ;;.ijdE

STATE OF HARYANA & ORS. V. JT 1997;. (q)

SO 450 had commented upon the doctrine of discrimination.

The Supreme Court, held,,t,ha.t^..Go,ver,A!Tien,..t;._:i.n;J-i,ts.Jown_

can give permission' in simiiar..;'cas^e '̂-:tp.,.i;.s6m^\,.;; W

employees to, withdraw.'.th.eir..resignati'ons'...:.. The' ^,'doctrijie;
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of discrimination is. founded, /.upon' • existenceof." an*

enforceable, .right,,.., . Article .1,^. w.b'uXd. 'AfifO. 9.'\ on-.ly,.. when',:

invidious discrimination is meeted out to equals.

35. In the present case before us,/.as i-.s,.patent::', ';. ;•

from the impugned order, all persons-' taken. on.,.deputation;; :

are being repatriated,. We have already reproduce:d'• above ' :

the said order. ,. Once a common , decision' has.',been',;!.. •. , ,

it cannot be stated that the,.,,-applioar.itK ,.are ,,;,!being'r; .

discriminated- merely . because' some other persons;'in"-the'"' :

year 2000 were absorbed, Equality , has" to:_^be seen ,-.ambng'

the equals. Once all persons on deputation... are.!'taeing ;

repatriated from whatever Force., we.have.no hesitation.'in, :! •. .

concluding that the applicants cannot, state that they are,. :

being discriminated. Resultantly, we reject- this' i '

argument.

- . • ; ..
I'V. IF THE APPLICANTS ARE DEEMED TO BE ABSORBED ' '

IN DELHI POLICE." /'! , ,1

35. The arguments advanced have .been", that

some of the applicants had been working for"more...than

5 years on deputation, .The Rules.'provide.-. for••

absorption and, therefore,, it is contended-'that'..'the

applicants must be deemed to have been absorbed./;•/V,; '

3?. Arter the argumewts , had:'''been'-.,-'.c6nc'ludedi^

the respondents pointed to us' .thevvd.ecisi.onM'o'f-ttlie-FU'll'-

®ench of this Tr ibuna.l.in the. m:atter .lof;. ;net' RAM

.CHOURSIYA v. union OF INDIA & • bTHERs/

O.A„ No. 1801/200'3, rendered oh-.,5. 7..20'D'4V , '/inv'the :c'ited:

case., those applicants were' wor.kd!ng, as^ Constabl.es;':^^

Border Security Force'. • They^ --had;--'fjp:ihed'̂ V.^

-ii'W
t(

Vi Ml -

'j ' . iJ'''
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Iiitelligenoe Bureau during .the year 1996 ^_as..,-..Securi ty
Assistant (General.) , ,inttially..Xcm.,A...pe:r;i^ pf ..'five ^ !
years but continued on deputation. They .were not

absorbed and were repatriatedto'their • parent ' '

oi ganisation. The following.,question .had.'been/, posed,,
for the decision of the Full Bench':,

K Whether the applicant- can •be deemed. '
to have been absorbed in .1. B. under 'the •
t espondents irrespective of the instructions.
on the subject? , - ^ ,

i. Whether the applicant has a riqht to
^:)e considered -for absorption in I. B. without
the consent or his parent department?

3 = Generally„ " .

38. The Full Bench considered various

precedents and 'answered, the same: . . . . .!

"(i) Applicants cannot, be deemed to '
have been absorbed in IB- under
the respondents irrespective• of '

y the instructions on, the subject.- •'
(2) The applicants have no right • to/-•

be, considered for, absorption ' in '
IB without the consent of- the
parent, department;,' in .;,,ter/)is-., of. ..
instructions contained ' i'h' IB •• OM
dated 13. 1 .,1992. • •• • ' • .

.1.

(3) Does not-arise; •'' •: • '

39. Keeping, in.,. •view, .the.:^decisi&h; -'•of, ';the-''!.i .'v '!
Larger Bench, in its broad" principle,;/ :t.h§;'-arg^
advanced that, after the .,applic.an.ts ,ha.d.^ wo-rk^,d,-,fon ,/
than 5 years and therefore,' they' are dfeem^d'̂ 'to" be ]'• jV'-'
absorbed, must fail. ;

40.

same ma

There is another way ' of looking at. the •/'

atter,. The question of deemed, absorption^ 'dbes, [
not arise because there is precious little/, on'./, the V

record to indicate, that,, the., cons^at,.of..; the..;.4p^rent„/:
department has been obtained. ' I.;'.'../.,':,' ' . , • . :



" " , ' • 'j •

qi. ,It was urged ,'that •under the^.Delhi; Pol ice- -'i', ,

Act, .. Rules have been_ f rarqed .and., therefore. in . ; '•

accordance with the Delhi Police (GeneraiL„,_,Qpnditions ,• '".i -
' ' '" • ' " . '

of Service) Rules, 1980, there could...;, be;,...perm^nent,,,,;\|^ '

absorption of the applicants ,in„ Delhi'. Police,.J'.'j

42. The said argument-shall. -.be ... cdnsidered

hereinafter wherein, ...it is contended that,,„ the .....said„,l,V'.'
• ' • . " • , ' . r, • 1 • I ,

persons have right of consideration,, for.-. being .absorbed ". |

in Delhi Police.. Perusal of Rule '17 of Delhi -.Police •

(General Conditions of Service) Rules, 1,980 clearly

shows that .it... does, not. . contemplate.,,;., the.;, deemed- ; \

absorption. Resultantly^ the said argument must fail.
I

43„ Pertaining to the same argument,

reference has been made to the decision of RAMESHWAR ;

PRASAD v.. MANAGING DIRECTOR. U.P. RAJKIYA NIRMAN ; /

NIGAM LIMITED & ORS. . JT 1999 (7 ) .SC 44 Which iwill be;/ :;'. . '

in-appropriate. We shall, deal with .the,.-feaid.decision •

hereinafter again but paras 14 and 15" of 'the .decision: ' i;,

in the case of Rameshwar Prasad (supra)/,'.ar'e -.being,. ,i.

reproduced below for the, sake of facility;: . -rr

We agree with . the, •; learned-
Counsel for the Respo.ndent. No. .1 . and'make-. ,'j;^
it clear that ' an employee who;-','is-on ,X'!'"
deputation has. ,no., right\t0;;, be.. •abs;or.bed.;in''-;'• ..'.'i-
the service where' he.,'^,,is- w.qrk.ing.von',.y,;
deputation. However.s.,„.-,;'ir\:'.some-'cases ; .
may depend upon statu'tory,..rules'-,to •'•'the .v'•
contrary,. 'fVi;:,i:ul«9spr6yi.de,:..,.,,.;f-
absorption of employees, -'on' -^deputailon---
then .such employee .j has,liaLfight^-f'-td'-;;:''be,; • •
considered for absorption in,'- ,ac,cor;dfi'n,cej • ji-, ^ .

, with the ,. said,;, r.ules,.i,. As^ quoted' -';ataover::,l';' vi ^ "
Rule 16(3)" of the 'Recruitment^ Rule's'̂ V-iof-':-''?^
the , Nigam,,., and ;.Rule.,..; 5:.,, of .,.,^tbe ."C.,- LC P.
Absorption of Government' Servantsin,: ..i
Public Undertakings R.ules.,., ,.1.984.';; Provides; i; ',
for absorption of an employee who are'on,
deputation^,;.,:, ' -
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i:

. , 15,,
^consider ing
that action

passing . the orLler„f_pr. .xe-Patr-ia't;io'n .. -or
absorption qua „ the . respondent-, w_as.,
unjustified and arbitrary. Oh the basis
of' Rule 16(3) of the. Recruitment,:. ,Rules,, _
appellant was appointed ondeputation in
May 1985. He was,, relieved, from., his^
parent department on 18th November1 985
and joined, Nigam, on.,,1 9th., NoVembe,ir,,^,.1 985..,
Under' Rule 5 of- the U.P, Absorption ^-of...
Government " 'Servants .in„ Public,;.,,; ,,
Undertakings Rules., 198A-., he; was required.
to file an application . for, iiis; absorption,. .
in employment of Nigam. .Thereafter on
the basis of letter dated 22". 12.,.1987
written by the G.M. (HQ) and on the
basis of the letter, dated 30.12'. 1987
written by the G.M. (NEZ),he opted for
continuation and absorption, in. se'ryice,:'6f • ,
Migam by letter dated 31st"'December »1 9S7'i
The General Manager. (N.E.Z.) by., letter
dated 17th September, f988"wrote '-to the
GM (HQ) that appellant's service, recor,d ••
was excellent; he was useful in. service
and as he was about to . complete 3.- years" '
on deputation, appropriate order ' of " -
absorption be. passed.,. Nothing' was-"heard,' "•
from the General Manager'. • .Furfher ,on ;; •
19-11-1 990.., as„, soon , as the appellant.,
completed 5 years of'' deputation,:' his^''; ,
deputation , allowance, was', stoppe:Ci;' with
effect from that date.'; , The •appellant-i.'
continued in service without ••an.y' break'..'r ^
As per Rule 4 of the U.P. Absor p.tion:'.of
Gover nment S.ervan ts ,,, . in;,'.^-Publi'c;. •
Undertakings Rules, 1984 ',whl;ch,,W^s.^
admittedly applicable».' .proVidesi^ t.hat. •..na ?>.
government servant shall, ordinaril-y.-,,.. be',:.;
permitted , to remai,n.,on„deputation.-for-'-a -", ,
period exceeding 5 years.- "-I-f •"•.the
appellant., was, not; to be *; absorbed, ' -he •
ought to have been repatriated'--'•ih, •• the.
year 1990 when he had completed "5 'years.,,
of service on deputation. ' By n'ot, , doing,'
so. the „ appellan.t is, , ,seriously

^•=r

Iru , the pr.esent :_:case,,.
•apparent

noit.
the ...f.a.&ts,i.„,,.i t„jLS,,
of.j: esppn den t,„NQ,.J.^:.^ij.

*•!'

3

prejudiced. The delay ' or
inaction,,., on the.;..part, of, the
the Nigam in . not passing
order would not affect the
right to be absorbed."

.• inadvertent
Officers . of,
: apfDrbpriate:;

• appellant ;s.;

• •

'i;'/

••

-v

. J'

'

'! ,

-.1.

•'-:i •

Perusal of the . findings , as well, -.as • the;- rules
. - • 'i

applicable to the respondents "be^orV .^he''Supreme''Cpu

clearly show tba.t... .there ,_;;,was' a,_:',.t,ime.''„ for

deputation prescribed. Rule clearly provided \ that

"No.. Government, servant, shall, or dinar ily' be.,., permitted •

to remain on deputation for a period exceeding five

vears". Thereafter, the,,subsequent, rule provi'ded for '

• •

.•\
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absorption .of such persons., In th,e/rnatte;!:';.b:et,oxe '.tM

Supreme Court» .the... pers.ons.,.^ece„.P-Oh,1:i..DiiiTig,.Xo./jWoi7X\and

in race of the rules referred "to above •' particularly

Sub-rule (1) to Rule 5 of the Uttar- Pradesh, A\bso.r.p,tion--

of Government Servants in..Pub.lic. Undertakings Rules-,..;

1984,, it was held that the concerned .person.sta'rjd '

absorbed in the service of Nigam. v

44. That, is not the position ..,"before .:,..us. ,

There is no such rule corresponding., to Rule 4...of,, the.

Rules applicable in the'matter' before' the' Supreme';

Courts In face of the. aforesaid. the . plea '-'that

applicants are deemed , to have' been - absorbed,

particularly in those cases where they have worked for-:,

5 years or more,, must fail. ' . >

V. IF THE APPLICANTS HAVE RIGHT TO RE CONSIDERED

FOR BEING ABSORBED IN DELHI POLICE;
• V • •

'. "i
I.

If.. -

l:

;• !•
' - ' i

•t

)•

-"i

45..,. Rule 5 of the De.lhi, Police (Appointment ^ ;

Recruitment) Rules, 1980 deals with: recruitment -to. the

Delhi Police and Clause (h) 'of'the- same" •'reads • .'as •'' / • •

under: ' ' .
'f. t..

"(h) Notwithstanding- anything.'
contained' in these ' Rules,., where. .the •
a dm i n i s t r a to r / Comm i ss i o ne r of Pol ice,, is',
or opinion that, it is • necessary^ or ••
expedient in the interest-of work so to-
do, he . may..... make,;; appointments . to ': all 'l- '
non-gazetted categories of •both, executive;' •-
and ministerial cadres of Delhi'Pol-ace on'.:
deputation basis by., drawing . suitsible
persons from any other,. State,(s), oi;,. .U'n'iori'
territory or Central Police" Organisatibn '-' '
or any.. other. force.,' 'Where.-;,.,''.sucK
appointments are made, by ,the'Commissioner^-i-.^,
of Police, the same shall-.bei.reports'd 'to'"'.•
the administrator •' forthwith. Such.
appoi ntmen ts., on depiuta tion,.:basis';t-:s,hall'
also be subject to orders issued'By.

II-

I

'.I;,'

Ip-
J

• 'v,

't- '

' -ifi. . -•

.•.• i.-.'i;-.
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Govt. of India/Delhl_AdiTiA,n,istrati^n,, f roKi.
time. to., ti.iT[i$..gpyjg£aiiiu9-J-hiLjdmut!4^ .- • .
govern men t. se r va n ts,,."

It permits taking persons frpiri/,.Central"

Organisations, or... any ^ol:,bec.fQ.rp©„.o.n d©'(Dii;tat^^9tj:_l,.to, _j|

Delhi Police. Rule 17 of Delhi'̂ ,, Police ~_"(Gieheifal , ^

Conditions of Service) •Rules.^_1 980,,,.::wh-ichv; has-stfon;giy:.-v

been relied upon, permits the Commissioner of Polipe,. '

to sanction permanent absorption in Delhi PoLic© .-of •. f''!;.,.,

X'd upper and lower subordinates with the. ..ponsent-- and -.^ ,,;^. '•

concurrence of the Head of the Police., forc©,_.,of,..,.the . h

State./Union territory, or the - Central Police ••

Organisation = The said Rule readsV ' ; •

"17. Permanent absorption ;of
upper and lower subordinates - in. other -
police forces and vice-versa.- The
Commissioner . of Police, Delhi • may
sanction permanent, absorption "in Delhi
Police of upper and lower ., subpr-dinates, . '
except Inspectors from other''Sta.tes/Union ,:.,
territories and Central Police
Organisations, „ with,_ their consent and- ;
with the concurrence of the Head,Pf the
Police force of. the,.„. . State/Union '
territory, or the Central. Police,
Organisation concerned,. .Similarly;, the!;;
Commissioner of Police, may sanction • -' ,
permanent transfer. . of. upper and, . lower • ' •
subordinates of Delhi Police,. except;
inspectors , with,,, their. consent,; for ,
permanent absorption in-Police forces-of
other States,/Union, territories or Central
Police Organisation, subject • - to, • , the •
concurrence, of the Head,,of th'̂ ;,: Police-'
force concerned. In the case of such .
permanent. transf©r,. of an-. Inspector of
Delhi Police to any other !state. • or :
vice-versa, the Commissioner of-^ 'Police,
shall obtain the prior sanction pf the • -
Administrator. • _ . C- . ' " ' • "

J. •
•

•• !• •

46. There was some controversy, raised•before •

us as to if the applican,ts. were, •• taken .-;bn.', .deputatiprr,,'!

under Rule 5(h) of .Delhi Police (Appointment

Recruitment) Rules, ,1 980... or,-not. , The;'plea . -of',. the • I'-

respondents to that effect must fa,il. -v.. •

./•i , - "

• f-

- <p



47. , This is the only enablin.g provision.,which

DPI"mils certain persons,, of , . the . Central Police

Organisation or State Police to cofne on deputation and

serve in Delhi Police. We have no hesitation,

therefore, in rejecting the contention of the

respondents to that effect..

•••iS. Learned counsel for the applicants,

however,, wanted to take his plea further that this is

an appointment to Delhi Police. He relied upon the

decision of the Supreme Court in the case of SI

MO,0.L,M....._..AWD..„.,ANOI,H v. LT,. GOVERNOR THROUGH CHIEF

SmEf.IARY_- DELHI MD OTHERS. AIR 2000 SC, ,594,. • ' The-

question before the Supreme Court was totally

different. Before the Supreme.. Court, the- controversy '

was as to if they were entitled to the benefit of.the'

service in the parent department on absorption, •.in-..-

Delhi Police or not. Therefore, the decision of,, the'.
Supreme Court in the case:_pf SI. Ropplal •(•s'up'ra!)'•

distinguishable. .

49., The applicants have ...been deputed on",-,

transfer, i.e., by way,. of .deputation,/to serve in, Delhi'", •

Police. The expression "he may make appoi'ntments"' '

does not imply that it is an • appointment made :

regularly in Delhi Police. Perusal of the Rule 5(h)

clearly shows, that.. appointme,nt..,„.is_. o,n_ deputation,,

therefore, the expression ^appointment' in the conte><;t ...
must mean only conferment of power.to'act. 'in- Delhi ^

Police as Constables or otherwise when they,come on .•

deputation.
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,50.. Once the appointment is.„on .deputation, it

carries all. the ..rights._ot„

regular employee.

eputationi.sts,.,r^ther . than a

51. So far as the Rule 17 of .Delhi ..Police

(General Conditions of Service) Rule's, • .1 980 • is I.

concerned., it does not confer any power ora'right; to

a person, on deputation' to,-be .absorbed.-_„Jrt;y;depe,nds.,• •

the sanction of the Commissioner; of 'Poli;ce. ., • Certain '

other conditions which we have referred to above need ;•

not be repeated. This questio.n ' pertaihlng ,• to .

interpretation of Rule 17, had been'a sub''Ifept ' 'matter' ;

of controversy in this Tribunal. --..It wa;s:'<-held;,..ithat......, , , ••• ;p 'i; ^

there is no such right, in,.favour ' of,. the d.ep,utatipn,ists'.. ,;'r, .

in this regard. Those persons challenged the decision

of this Tribunal in OA. 2547/92 deoidedfon" 29.-8.'r997

and the Delhi High Court upheld the same; h'ol'di'ng, that-.

orders that have ..been passed. In , administrative

exigency cannot be followed. . The' -Delhi High .Court

reproduced the. findings of. this Tr-ibuna.l- and '-agreed ,

with the same in Civil Writ No. 5220/1 997.' decidedon.'

7.2. 2001 entitled CONSTABLE NAFE SINGHi'v. ' UNION OF ^

INDIA & OTHERS. The order reads:.

Paragraph 7;'of. tH.e. ,
impugned Order is reproduced as below;

"Rule. ,17. of the ''."Service
Conditions Rules does not recognise any .
right, in favour-of a deputatiohist for/
absorption. It only gives discretion to
the Commissioner, of Police to . i.s.a.nction
permanent absorption of certain- uppfer and-,
lower subordinates, in Delhi Police, from
other States/Union .territor;iefe • . and!.
Central Police Organisations, with their
consent and subject-to •t,he.;.concuprence ;of.. •
the Head, of the.. Police .fp'rce, ;.''co.n6'erhed/
Accordingly the , cut /off .date . for
absorption cannot, be. fixe.ci
deputationist becomes eligible ' for
absorption, but ._ it. would.'be a:..,-date, on
which absorption is decided . to''be;-'.made.'- •

;!E/
' • •)

fi-
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In the rjresent case, this Tribu?iar""had
ear 1 ier:. , di r ected,„_ i.ri ,p"o„inm,@,n.,dgrneBt
passed . .in, 0. A. No. ,1 1/'91..," an'd '"I'si ml la!:„
other applications .that,.:if; the„aD'piicantf
made a ;representation. . it would, be.
considered by the respondents and if the
applicant was found to possess, the
requisite qualifications under the Rules
on the date of the impugned ,, order of
repatriation., that is. on "23. 1. 1991,, he
may be |absorbed , if otherwise... found
eligible !for absorption. Admittedly, on

the

was

or,

of-,
out

state

Ashok

23. 1 . 1991 the applicant had crossed.
age of <^0 |years and., therefore., if he
not absorbed. he has no reasonable
valid grdund to challenge the order
his repatiriation. . We may also point
a^ decision of the Supreme Court in
of Madhya Pradesh and others vs.
Deshmukh jand another., 1988 (3) SIR 336,
which savjs that in the absence of, bias •
and mala jfides. am order of repatriation
made in administrative exigencies cannot
be challej-iged., • We, therefore, find no
merit iri this O.A. Accordingly it
deserves to be dismissed,"

i

We are in,, agreement with the
above findings of the Tribunal as it is
settled law that a,deputationist has no
legal anid vested right to resist
repatriatilon to his parent department.
The petitioner was repatriated as far
back as i on August 8.. 199 2 and he
continued 'to agitate this question before
the Iribunal as well as before this
Court. Wej do not find ,any ground -to take
a contrary view , than the view as
expressed ; by the Tribunal in the-present
case. The petition, is, therefore, devoid
o'r merit j and the same is dismissed
accordingily.." , , ;

This provides th;e answer to the argument so • much
i-
I

thought of by the learned, counsel.

52, In fabt, the Supreme Court in the case of
• I . - ^ . . . .

S.I.AI.E._..0,.F. .Py..W..JAB...,AND, 01HERS V. INDER SINGH AND OTHERS,

(199/3 . 8 see 3721: held that a person -.- 'On-- deputat-i-on'

cannot claim perma-ient absorption on deputation post.

53. Learned counsel for the applicants in
I ..."

fact urged vehemently that once the rules provide that

a person on deputation can, be taken, and., permanently

, i;.
?:

"A.-

'f
i!

•-If;.
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absorbed, therefore, they, have r,ight_to, be consldeired
iii'

and once that right., is .defeated, .and •. ,not being

given, the Articles 14 and 16 of the Constitution are

violated. Our attention in this regard ..was, drawn

towards the decision, of,..'thej.S,upp^em.e„,Co,u.r:t,:,in.,.,t.he..case,.,.

o f MUNIYAPPA .NAIDU v STATE OF KARNATAKA AND

OTHERS, AIR 1976 SO 2377, ' Therein; ,;alsp;/-V'the'̂ '

deputationiSt Senior Health •Inspectors were-.^claiming. a '

similar right of permanent absorption and•

Court held, that, such, a.,right-,did_not, ekist,.:,.......'lt'was,', •'

held that there was no scope under , the .Cadre ,,'and

Recruitment Regulations , for , their,.. absor.jDtlon and it '

was impermissible to do ,so. This shows th<af the .cited"

decision was confined to,„the„ peculiar „facts t,hat M'ere '

before the .Supreme^ Court and is distingui'shabl'ey• l, V'

5,4.,. In the case of STATE OF ANDHRA PRADESH

.6..W..0. MQ,THER V, , SADANANDAM AMD OTHERS. ATR SC, -

2060. the Supreme Court, he.ld:

"16, We are now only left^Wit'h the '
reasoning, of the Tribunal that-there •is '' no• : •
justification for the oontinuanoe,.:of the old,
Rule and for personnel belonging. to ;• other '
zones being transferred on ' promotion ' to
offices in other ; zones... In, drawing . such
conclusion, the Tribunal-has travelled.:beyond • •
the limits of ,..its,„ j.urisd.iction.We;, need' only ^?
point out that the mode of recruitment and
the category from which the recruitment to-a
service should be made are all matters which
are exclusively within the domain of-' the
executive. It is not for judicial•bodies to •'
sit in judgment over , .the , wisdom of, .the
e.v:ecutive in choosing the mode of, recruitment
or the categories., from which., the recruitment
•should be^made as they are matters of policy-
decision falling .. exclusively within th'=>
purview of the executive. ,As already stated,
trie question of., filling up of posts by
persons belonging to other local categories'
or zones is a . matter of • administrative
nece-ssity and exigency. When " the Rules
provide for such transfers .being effected and
when the transfers are not assailed on the

ground or,arbitrariness, or discrimination, the.

•?-

I
H' '

•n . ,

'• rH"
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Dolicv of trans'ferj^ adoiDted_ by the.
Gov6rhmen t, canno.t_,be,..,s.tr.ucK_„dp>^.n„„.bv—Trib.una_ls ,
or Court- of Law,." . • |

11 is,.,p„bVi,.o,L|s.. tha.t„Supreme ..£Qu,r,:t ,,:.t!,e.ld...that... ifthere is
a policy framed, . it„ shp.uld. be._..adhered_„ to. But as

• • • i '

would be noticed hereinafter, the policy is subject to

change and in the present,case, the,policy adopted has

been not to absorb any of the deputationists.

Resultantlyl, even the cited case will have.; no
"f

applicationi to the facts of the present^ case.

55. Our attention,...iru this .regard was drawn t|c||p
the letter' written from the Office of Commissioner qf

Police in ; the year 2000 referring to. the fcict that

there is ja policy that after one year, a person •w,t!io
I . •. ' ' '•> k

.has served ,on deputation, can ,be. considered., .'

56.1 Our attention was further: drawn towards

Page 5 of the counter, reply in..OA 1293/2004 that the^

were certain guidelines In this -regardv. . '

re..

' ;i

' 'ii'

57; ..... On record.,' no such,, gui.delines; have, 'ibejen,,

produced.-

this rega

material placed before us. As would, be notice'd., •; tjhe"

respondents have,, taken, a .decision not 'to absorb. any;.;of

the deput^ionists. . The reason given "is • that more

than 500| Constables have- been.-., recruited and,,
i ••••••• . • i•

therefore,! the deputationists must be reverted . badk.
It is obvi'ous that. ther.e,_.i,s' a. change, in .the policy 4nd

I ' - . • • . - • •( '

what has i been referred to above on, behalf ' of • the
I' • • '• -i--

apDlicants will cut a little ice in the backdrop.;of

these facts. • '

-But - • t he .. poLi cy.. deols iQ.n ;gui,.del,i p:

•d can always..be adjudicated: on,.basis :of .tjhe



h
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58„ In that event, , learned coui:jisel_„;i".Q.i:: the-..

applicants has drawn,.,'our,a'tt.ention to vacancy

Dosi tions to demonstrate, that sufficient,, number of

posts of Constables cire^ still available. Even if the

riew Constables recruited or absorbed.., still there

would be sufficient vacancies,

5Sv This is a policy decision. The

applicants had been taken on deputation as per the

requirement. We have already, referred to above that

the applicants have no right to be absorbed. • If the

respondents do not intend to absorb them permanently,

they cannot insist in this regard. In this view of

the matter, availability of the posts will not confer

a right on the applicants.

6 0.. In fact... most of the present applicants

had earlier also filed Petitions in the Delhi High

Court. lAJrit Petitions .. No. 91 00-9226/2003 came up

before the Delhi High Court on 27.1.2004. The Delhi

High Court dismissed the Petitions holding that:

"We have heard the counsel
the petitioners. We do not find
force in the submission of counsel
the petitioner. The, petitioners
recruited personnel of CISF, ITBP
CRPF.. Their period of deputation to the
Delhi Police was for one year. Even
though it was contended before us that
Ministry of Home Affairs has settled" the
terms for deputation for three years but
Delhi Police has taken the petitioners on
deputation for, a., period of one ' year.
ti-|eI-efoI"e, they cannot claim that thev

entitled for deputation to a period
o.f three... years. Even otherwise_. if
.QejlLai..D- posts are to be filled in~Delh"i
£oli.ce_ whether for the purpose of' new
recruitment or in terms"of"""thft affidavit
.wM.ch has been filed in Pub1{^r,"^^re,st
.Litiaation in other writ petition
i.tself cannot give right to

for

any

for

are

and

that

"""the

ii ^



"A.

petitioners for appointment, to_ .such....posts .
01" for f0.r"ther continuation of dejoutation
or moreover these opportunities of
employment should be given to. othei
persons who are . unemployed and are
seekina employment as Constable , in, Delhi
Police' . The {letitioners who have_
been woFkin£ZIw^^^ the_.._remectj^vt,:^ .
5rrFimi fitarv oraanisations .Mv.e„noted
.rf^hT for annointment or continu.ationL_pf
ThSir deputation if respondent _.._.d.o. not
desire the same. However. Mr. . Bhushan
has ""conirendid that,children of some of .
the petitioners, are studying if, the,,
transfer order is . given effect from ,
3.2.2004, it would„.entail hardship to the
children who are studying in schools'.
Mr. D.S. Nor'awat. DCP (Headquarter)
Delhi Police is present in the Court. He
says that they will not implement the
11" a ns f e r o r de r till 30.4. 200 . "

(Emohasis added)

This answers the arguments of the applicants. Because,

as far back as January, 2004, their claim had beer '̂'

rejected, keeping in view.the hardship, , they were

granted stay to implement the transfer order . till

3n.4.2004« We,,, were .informed th,at thereafter the

General Elections were placed. It was followed by the

impugned orders. A fresh,bunch of petitions have been'

filed. Totality of their facts indicate that there is

no meri t. therein. . . .. - -

61. For the reasons given above,, the

aforesaid Oriainal Applications must be held to be'

without merit.' They fail and are dismissed.
"„ -j—,

V r% « r\ . V.XP a n 7 o 7"ci- / • ^ •

Member (A) ' Chairman

/ /

/NSN/ .. '

9.7.2004

At this stage, leamed counsel for the applicant;s request

that some time may be granted to challenge this order, ! Itie allov7
the applicants time upto 19.7f«'2D04. The interim order passed in

individual cases would contirue till 19.7^2004.

Issue PASTI order. J
(R.K. Upadhyaya ) ( VvS.^Aggarvjal

Member (A) Chaiiraan


