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‘Union of India & Others
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C0.ALNO.139/2008% o e e T
M.A,NO.133/20085 . . i b
Jai Singh % ethew MwwmwmmuwwrrmurhAppliééhti .

vs.

" Hespondents. -

o,

0.A.No.243/2004:  _. . . AU G
M.A.No.212/2004: ’

Desh Raj & Others __ .. Applicants

Vs, U L
Union of India & Others .. .Respondents. __
"
O.A.N0.1367/2004: . . . . . TR
M.A.No.1145/2004: i :
M.A.No.1146/2004:
Ravinder Singh & Ors. : cee ApplioanfS'

vs. ‘
Union of India & Others ... Respondents .
O.A.No.1427/2004: . |
M.A.No.1203/2004: e
M.A.No.1204/2004:
M.A.No.1266/2004:

Bahadur Singh & Ors. .. Applicants »
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Union of India & Others .+ Respondents

Note: Details of the memo. of parties are in their .
respective OAs.

Sh. K.C.Mittal, counsel for applicants in
OAs-1465/04, 1466/04, 1470/04, 1471/04,
1507/2004, 1510/2004, 1512/2004, 1517/2004
1527/2004, 691/2004, 1225/2004, 1278/2004;"“m
1292/2004, 1293/2004, 1294/2004,.1309/2004: @
1310/2004, 1329/2004, 139/2004, 140/2004 and __
243/2004. . e e e Y
shri R.K. Shukla and Shri C.K. Shukla, . .

- learned counsel for applicants_in OAs-1572/2004,
1483/2004, 1485/2004, .1493/2004, 1511/2004,,
1327/2004 and 1427/2004.,

Shri Rajiv Kumar, learned counsel for .- :
applicants in OAs-1461/2004_& 1367/2004 -,
Ms.Varuna Bhandari Gugnani, learned counsel for*\
applicants in OAs-1271/2004 &.1351/2004 . _ T

Sh. Sachin Chauhan, counsel for aopllcant in OA—1557/04.v

Shri B. Dutta,.learned, Additional 501101tor General
alongwith Ms, Geeta Luthra, 'Ajesh Luthra and Shri.
Saurabh Ahuja, learned counsel for respondents in all
OAs. . .

.QLleLELEEL_r

Justice V.S. Aggarwal:- . .

The Delhi Police Act had been enacted in theﬁ~1l-'1.

L

vear 1978.. In exercise of. the powers conferred under

Section 147. of the said Act, different rules 1ncluding
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the Deth,Police,(Appointment“and“Recruifment)“Rules;

1980 and the. Delhi Police_ (General . Condltlons.hof

Service) Rules, 1980 have been enacted. . _For, _proper _

administration, the Union Terrltory“has been divided .

into different police Districts._ Every,' police
District has number of police stations. . There is an
officer incharge of thefpolice_headﬂinf}each_mPolice

Station.

2. On 18.9.1998, the Additionalicommissioner ,

of Police had written to the Joint Secretary, Mlnlstry

of Home Affalrs requesting that in order to make‘

new Police Stations which had been sanctloned OQgV'

more Constables would be requlred from Central

Para-Military Force on deputatlon{ The sa1d 1etter

reads:

"Sir,

It was agreed by the Mlnlstry of"r;
Home Affairs that in order to make 17 new - -
Police Stations sanctioned by the Govt.,
of India to . start = functioning -
immediately, 500 Constables from CPMF
will be _given on deputation till - - Delhi

Police raises its own force to man these"'
Police Stations. :

2, It is, therefore,. requested
to kindly intimate  the. hames . of ' 500
Constables, who are w1111ng to come “on

|7
/z,/

deputation  to Delhi ‘Police, ‘at the’i%iifﬂ ‘

earliest so that action for completing_,;;*""

the formalities regardlng their
deputation to Delh1 Police is completedv
promptly. . A copy of - the™ terms and.-
conditions for deputation in Delhi Pollce
is enclosed for ‘ready reference.,

Yours falthfully,

. (S K. JAIN) G
ADDL. COMMISSIONER OF POLICE:
. HEADQUARTERS: DELHI."



- 8-

o

8. . There upon._ the. Tulnt Qeuretary, Mlnlxtrv

of_Home Affairs had wriltten to dlfferent Pang“Milltarv
Forces 1like Border Seuurlty Furoe., Centrdl Reserve"
Police Force, Indo-Tibeiten Border, Polloe and Central'
Industrial Securitzy,,Force_videwletteﬁxdated‘25L3,41998L

It reads:

"Dear Sir,

Kindly recall my  telephonic

request sometime . back . _ regarding '
deputation of constables from your force
to Delhl Police to  operationalise the
newly created 17 Police Stations. -As the
Delhi Police will take some time to raise
itz own manpower the Para-MIlitary Forces
may provide about _ 500, Constables on

deputation to Delhi POlle as per the
break up given_ under: . o

CRPF 200

ITep 100
CISF 100
BSF 100

It 1s reguested that nominations
of Constables for deputation to” .Delhi
Police may be sent immediately. A copy
of the _ terms _ anhd. _conditions . fTor '
deputation to Delhi Police is enoldsed' ‘

Yours 31ncere1v.

gl

(o'P. Arya)”

& On different dates. whlbh are bd callw,:ﬁ? “

’,

the vear 199% followed by 20013. large‘4number Bf:jf,“d;“
peirrsons serving in different JPara= Milltdrv Foroes werj!i
taken ~on deputation to- Delhl_Pollce;',We;takev;Ibertyf§~
in reproducing the representativeiofdéfmdétea S;W.QEQQiﬁiﬂf:

whereby certain Constables from Central Reserve Police |

Force were taken on, deputation. .

“In exercise of _ the" powers - .
conferred by the Commissioner. of Police, . .
Delhil, the Addl. Commissioner of Police, -
Estt., Delhl . 1s_ pleased_. to_ take  the . °
following Constables on deputation from. . -
C.R.P.F. __ to_  Delhi. Police only. For

period of one. vear Wie. F.. the daLe they'L;

Cresume | their duties_in. Delhi Polloe,,ﬂonﬂY:?’

e

the usual terms and oondltion3“~

‘."‘
| -

MR

NI
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CSe By _virtue of the present _applica tion, . we ,}
nropose to diquse‘MgfmmuihﬁiQabove,<said Original
Anplications. They all pertain to  ;fhe  samé_hﬁ
controversy  of  repatriation.. to. 'thelr ‘ parent:'f
department. Some of the appllcatlons were flled aftep' j
the earlier filed aoplnodtlons, "became r;pea fohf'
hearing, It was_ oon31derad",that 31noe _ common
questions were involved, therefore. they shoulcb%eard
] and decided- together. :MW,M e ,‘x4v»““'”"
N _
5. All the aoolloants are assalllnq the order
epatriating them to thelr pare nt depdrtment.%, The
order in OA 140/2004 reads: ; :
‘Subject - Repatriation of deputaflonquo ;
to their parent Department e i
) It has been decided to repatrlate i
all the Dullce personnel taken - on :
deputation from _ BSF/ITBP/CRPF/CISF  to S
Delhl  Police, on 3rd of February 2004 toor i
y . accommodate . candidates_ already beleotedg,' Coe
‘ for the post of Constable and - awaltlngg R
call letters since January, . 2003, A llstff' X
of the demutathhlth is enclosed :
- The députationié%éjdoh%téﬁl@éjmay" - f;
be informed 1mmediate1y against:- DIt i
nroper recelpt | that they i1l bej-."§;g
repatriated on 3rd of Feb. "~ 2004 tor thelrf,'{uj'gﬁ',.
parent dupdrtmunts, and - not‘ further?”“"jw i
extension will- ‘he - granted.’ e TheQ}[c_df '
acknowledgement in token.of " hav1ng notedjng. g
the contents of this Jlettér, by “the . -~ i
individuals may be kept on,. record T k.
(D.S. NORAWAT) . ' .
DEPUTY tommssmmm OF | POLICE L e T
HDQRQ, (ESTT ) DELHI "“,.ﬁt"~:5
7. The  said order i belng alled on
Ceal
various mrounds, namely, that the order so pasqed ”is? ’
R
discriminatory o Whe _dpplluants dne deemed ;t haveA:
4 } i .
been absorbed in Delhi Pollce as’ ger Rule 1? of ‘s

Delhi Folice  (General_ LUHdlthha of Serv1oe) Rules,.

1980. In any case, they oannot be nepatr1ated[gandl



— o

Mave a _right to bev considered a for% bermanent

abamrgtionqwmwlﬁwhhasmwﬁlao beenwasaerted Lthat  large

number of vacancies are available and the;requndents’

plea to the contrary is not correct.

8. HNeedless,K to  state that in_.the},replies
filed, respondents have controverted the assertions

made by the applicants. They assert that ther' Aha*'n
been  suppression of facts in so ome of the mdtters.~ii5

Therefore, those dDDllPaﬂtS should not bo heard i The ;

T,

jurisdiction of this Tribunal Lo hear the applloatlons

Is also being chdllended ‘besides the merlts ;ofh_the; 

matter, contending that appllcahtg have_hc_right»\or

c¢laim in  this regard, which we shall take up

herelnatter,

3. The first and foremost- question, .-

therefore, that arises is:

A

I). TO EFFECT SUPPRESSION OF FACTS:- .7,

i

1d, On an arller occasmn3 OA 139/2004,1:
140/2004  and OA 243/4004 hdd been con<1dered by thl‘,i 
Tribunal, It was notlced by thlﬁ Trlbunal Lhat 42 ofi‘

the applicants had earlier flled an appllodtlon :inﬂfj

this Tribunal which was dismlssed and thlﬂ faot hasl

been suppressed, Since __ the otherh applloants hao

joined them in verifying the wrong chts,~ therefore,

the entire applioationswweke,dismissed. ) Appllcants,f'”

Tilled Wwrit Petition (Ciwvil). Nos,9562 9640 of HZOOQ'

The Delhi High Court ;eoorded on 31 5 2004

g te  aTaE
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,,,,, "All theese petitions being’ ...’
identical _in_nature and arisingméut of a ..

“order

Qs are ! d1<mo<ed of'by thls

commaon

Delhi

ordet.

Patitioners
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are on .deputation to .

Police and have been ordered to be
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resbeotive
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" They

challenged,
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Delhi ..

s On merit reﬂeoted
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i mtnn

in

PxpeClee OAs before the Trlbunal
that_they_had.a__
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“instead,

of

P X N

The»u,~

thelr;,j

on the gruund that 42 of.

them

had.

suppressed

the dismissal of OAs filed by

themn earlier

on the

fald.

dbelDthﬂ in

Cgrounds,
assumed

Petitioners
that.
Delhi Polloe on

Firstly

that

dlsm1531ngwwﬂ.

safme, subject,matpehuw;““”

quevance“
had',

is o
claimed

several
and secondly_ that eve h if it was:

LWO .

42 of them had -

some

information

and

had

suppressed

approached

Tri

bunal

with

unclean

hands,

-the

Filed
dismissed for

aven

with

by

others could

. hot

0ASs

We find merit in

this.

have " been

the plea because

if it was_accepted that 42 out "of
these petitioners had approached Tribunal

unclean

hands, .

it could

not .

constituted

have

a basis for dismissal of OAs

filed
For

by

other

petitioners. .

wWas

Their‘olaim

absorntion

required . - be

considered
Tribunal

on .,

merits.

It

seems

fhad failled

o

take .

regard .

“anhd

thlS

had rejected the. OAs of. .

that

in

alf

netitioners - on
therefore, .
Petitloners’

order,

saet  aslide.

this ba51s.,
canit: sustain: and 15.;..
139/Q4f‘

0AS -k |

The Tribunal

T40/04

&

considered

‘zaafoth
atresh

shall =~
by the

revive:

cand . be

Tribunal

and -

disnosed

orders.

of onh.

We

merits
are informed

Lhat

. by approprlate

31m11ar

haecomes

them

wWho

2. 0N,

behalr‘

suppressed.

DR,

the. faots

Of the reqpondcnts,-

hdd

approaohed

matters are coming_ up. before it tomorrow.A
Parties are, therefore;: dlrected ~to.
appear_ before _ the TFlbUhdl on.; 1 2004
and seek oondeerdtlon on Lheir rev1ved
_OAs also, e o re somy S
Dasti,"”
L : S / PR -
11. Keaping . 'nAv1ew the sald flndlngs,

~pointed that even the Delhi ngh Court felt that 47 of

“the.




Tribhunal _ with muncleaned;haad§&mauq“tﬁgﬁgfdre;wxghéir
e

claim  should be,dismissedﬁwmwewbaxemnamdgﬁitation.win

rejecting the said argument because the  Delhi High
Court had only stated that claim on merits should bhe
decided. Keeping in view this important finding which

is  the penultimate finding, the,nabove~’said"'fact

recorded,  “even if sit was_ accepted that 42 out ofﬁ;:

these ocfltloner> “had_approached Trlbunal w1th unclean,

hands™, cannot be hlghllghted by the respondents.if

13.. Our__attention in'this_‘regard by‘ thp“

respondents was drawn, bbSldeS above sald faots, to OAu

§

1271/2004, . Learned  counsel thor, th respondents

contended that theﬁe is a mlsxtdtement on facts of
possibly  change of the. ldSt pdgc of the,nrelevanﬁfﬁ:

clause illegally and therefofe, thé betitionu-sztf

fail,

14, Perusal of the sald 0A revealed that"itjnw
was  filed on,”JSnS.ZOOQAHM,,Themjapplicants thereln{?n

challenged the order of 14 5. 2004:which has not even_fiﬂﬁ'

passed on that date. Tt was .eloquently. explalned that,j
when the petition was flled on ‘13 5. 2004 ti.éas >

returned hy this 1r1buna1 and thereafter 1t'ané ,

re-tfiled and this plea of the reqpondents shouldﬂﬁﬁot\'

be accepted. “Wm”‘n,_cwwmmmwxm;WQMW“N;Q”;Q,

15, ‘We have no hesitation in rejécting cLhe

sald  argument. et o e e

16, Rule 5 of the Central Administrative

/

Tribunal (Procedure) Rules,_ 1987 reads_as under:

"5.  Presentation and scrutiny of
applications.- (1) The Reglstrar, or the .
officer authorised by him under rule 4,

shall endorse on every appllcatlon the

B T T T
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L date on which it is. presented or:
. to . have, been oresentedﬁu der

R L T e

aud %hall Slan the @ndorsemegt

{(2) if,. . _on ; scrutiny.z.-fﬁe";

application is Found to be. in order, "iﬁwgﬁggfg_

shall be duly rcgistered and . qlven

serial number. P, ﬂﬁ'f»l.-;; A:t‘fi'i

T ee HaEiatya e e

(3)  If the dDQllC&thﬁq -on

scrutiny. . is found. to be defective and ' %
the defect noticed is formal in ;nature}hf_%ﬂ
the " Reglstrar may  allow the . ‘party., sto.

satisfy the  same in his preqence. dnd N
the sald defect is not formal in nature,~”
the Registrar may allow the . ‘applicant '
such time to rectify the deﬁegt as. e may ..

cleem it [where an appllcatlon s
received by registered . post,  the
applicant shall bhe’ 1nformed of.- the : . .
defects, if any, and he shall be requlred'“ b

to rectify the same within'such-time ‘as -
may bhe stipulated. by the . Reglstr&r]

[(4)(a) If the appllcant fails to,f[
rectify the defect - "within ~the “time "™
allowed under sub-rule {3), the. Reglstrar
may, .by order antd for .feasons ' to ‘be
recorded in writing, decline to register
the application and place the matter
before the Bench for appropriate
orders., )" : A

17. Perusal of the same clearly shows . that
when there are oertain”defects’in“the petition, theA7

same can only be removed. wlthout the perm1331on cofF

the Tribunal,_the relief ciduse could not be ohancedv,

or  interpolated. Necessary applloation for qmendment f-L':
must be fFflled. It has not been done so.;j;n"elther'”'

way 1T the application was flled even before .the;é?

impugned ordetu_de paxsedmmlt must beg

without merit and in. any case- 1f there 1sudny change

which is hot permitted.’ nf ldw._,_thelf petlt;on

necessarily on  this aspect hdS to fall

keeping in. view the flndlngs whlch we_fx“
referred to above in the ert Petltion fi‘ed' we‘must

delve on the merits of the matter

IT) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION.

;j?However,

-



—\\y—

_Jahn‘_Theuquestionuasmto,whethenﬂtﬁism Tribunal

.\-

has  the Jdurisdicgtion to entertain. thef,qopllcatlons

RS

pertaining to members of the other Armed Foroes who

are on  deputation, the = learned _counsel_ for the _

apmlicantsnhad"drawn”ounwattentipnwﬁoﬂthejfact”;hat“ink;j"

an  earlier application filed by Shy;_SatendermPalxand

Otheirs (0A No.3202/2001, decided on 11. 11.2002) thisgw]~

Tribunal had dismissed the abplioation holdinq

__fWewwmhavewmwm'considered;,jthesehwﬁ’“
Msoects. It 1s a well known fact " .that
cause of action is hundle of facts, whloh
constitute cause . of action. In -this

case, the question of. . absorption iz .7

involved. For the purpose of absorption

it is a.well-settled principle.that .the % ¢ =

concurrence  of  borrowihg. depaerent s
lending.deepartm,ntwmas,“ well, as  .the -

amplovee is reguired, unless - the .

~concurrence of all these three partluq i

there, the @mployee cannot be absorbed in’
the borrowing . department.: In the | Scase
the leading department has nut glven ‘the ... .
NOC desplte the. fact, that the. borrowing <

department has written letter for. this‘f“:’

purpose  for granting, _of  NOC . by. the.
present  department which is a"BSF“WanH‘A
employees. are  also that of. BSF, 's6.° the -
court cannot assume the jur1Qd1ct10n to

give any direction to the BSF authorltlebg-’Af

as  Sectlion 2 of the AT Aét does - rot
empower the court _to entertain ““thisg
peltition of membher of any aArmed - Forces
zeaking a elief against Armed Forces,
Besides fhdf since the parent department
ltself has not. given the KOG rather they
have Cdtegorlcally refused “tor give" NOC"
and  rather BSF authorities had requested
the Respondents to relleve . the -
applicants, <o they are. repdtrldted as -
ner Annexure R-6, R-~7." - o

19,

sald  order  of  this Tribunal by - flllng CWPi”L
NO.T406/200Z.  The Delhi.Migh Court had $&t-aside the '
sald . order primarily on.the,grouﬁd'thaf 'éihcé the.

order  had been passed by the. LntelllgenOL Buredu,‘dhx

challenge to it \QUdT@lV 1@11 within- thetwur1<dlotlon

of the Wr1hund1 and thefeupon it was- held

it

The,applioants_théreih;héd ohaliénged'fhe:”“:

ESCAtENE S i

T TR




conclude  that the deoleions of the quh Courts

-

———We_ Find bUbﬁtdhbe in. the plea,
becaus @.‘DeLLthHQFS DAL was:m d}reoLed
against order dated 11.11. .2002 éﬂnexute
A to  Q4) pdssed by Lhe IR w'whereby
petitioners wele to wbe ordered o0 ha
repatriated, The. Tribunal Wwas.. required
Lo examine the validity of thls _order,

first bhecause it had taken over the issue
of  NOC. . Since this order was passed by
the IB, any ohallenge to it squarely fell

within, the 1urlsdlctlon of_ the. .Tribunal.

o i unia

—.

Therefore, the order _bassed, by it Washing ST

aside,

its hands off cannot bUStdln and is. set - 7

The Tribunal, ie- reeultantly'
directed to revive 0p - 320272007 and;
consider it afresh and dispose it” of by
passing appropriate orders under 1aw.

Parties to appear before it.- 2nd L
December, 20072, Mednwhlle petltloner S
present status in IB which was protectedg¢.mm
by the Tribunal vide. interim ordér dated .. 7

28.11.2001 shall not be disturbed tlllf,:
diaDOSdl of their OA-within Four months L
of First apnedrdnce of partles,”hgwlwwﬂb,

z20, We know From the de01blon 1n Lhe oaee oF!A

Le... CHANDRA KUMAR v. UNION OF. INDIA AND OTHERS 1997}7, .

I

SCC (Las) w77 that the 5up|eme Court 1n

terms  held that right

of  the basic structure of the Constitution ahd Léliw

decisions of the
subject :
the High Court within
concerned Tell, K

the Supreme Court,

would

bind this Tribunal because this, Trlbundl has all Indld

Jurisdiction,

- / B :
21. Howsver, respondents” .. learned counsel

contended  that the gquestion raised about the inherent

lack of durisdiction of this Tribunal, had hot beeﬁ‘
agitated or raised before the Delhl ngh Court'”and

AT

unamblguous":

Admlnlstrdt1Ve 1r1bund1 'would be
to the scrutiny before the. Div131on Bench fff

whose 1ur15dlctlon the Trl!:u.mal"'~

. we have not the least he81tat10n tof

to seek Judlelal rev1ew As-one. i

eeping in v1ew the qald findlng f_,;,»n




b S S
conseaquently, the sald decision oannotjwindef‘ this

T e

iribunal and the guestion raised by the respondents o

can still be considered. .

i

22, gur attention st drawn to the deoislon

of the Supreme Court in the case of STATE OF U P.»; &;g

ANR. V. SYNTHETICS & -CHEMICAL LTD. & ANR.- (1991) o

.
W

50C 189, The Supreme Court held that even the f f

-~

decisions of the. Apex Court whlvh are sub 511ent10 on‘

certain  facts and law would not’ ‘be  a blndlnu

precedent. The Supreme Court held: i 7-w¢waff'

B LR IR UEPAE PR

a4, Does  tLhis principle extend and o
apply to a conclusion of law,  which was. - '
neither raised not praeceded = by “any S
consideration. In other words dan such . R
conclusions be considered as declaration of
law? Here agaln the English courts- and -
Jurists have carved out an ‘exception to the
rule  of precedents., It has been explained ..
as rule of sub-silentio. ."A decision passes
sub silentio, 1in. the technical sense that - | S
has come to be attached to ‘that phrase, when .~ -
the partlcular point of law involved. in thej_ oL
decision 1s not percelved by the court “or ...
present  to its . mind." _  (Salmond _ on = -
Jurisprudence 12th Edn.5 L po153). o In -
Lancaster Motor : Co. - (London)~ Ltd. v o
Bremith Ltd. the Court did not feel “bound o
by the earlier decision as, it was rendered - - - o
“without any argument, without reference to L
the crucial words of the rule and without -
any ciltation of the authority’. It was
approved by this  Court in . Municipal L
Corporation of Delhi v. Gurnam Kaur. The. - .
bench  held that, “precedents sub-silentio L
and without argument are of no.moment:. The .~ .+
courts  thus have . taken recourse.  to_ this . ¥ | )
principle  for relieving from - injustice ' '
perpetrated by unjust  precedents. A
decision which 1is not express and T is not.
founded on  reasons.. nor it proceeds on. =
consideration of issie cannot be deemed “to . - . &
be a law declared to have a.binding: efFeot S
As is contemplated byll Articleﬂ, 141, :,ifnt<ﬂrﬂ
Uniformity  and oonsistenuy . are_'coreé of .

'x
b
"
i
i
i

'
judicial discipline. But that which: escapes . .0
in the judgment without.any occasion, s notf.;”f,fng
ratic decidendi. In B.Shama. ‘Rao v. . Union S
Territory of Pondicherry (AIR 1967 SC 1480)_ N
1t was observed, "it is trite td say that! a'ff,f;ﬁﬁ%i
decizion i=s blhdlhg not  bhecause. of 1L“‘ * 3:&
conclusions but in reerd Lo its ratio cand . i

the principles. laid down, therein’ .. -Any. {Jﬁ

declaration or onclubion arrived Swithout~: o ok
L S B
B N b

R
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- |;., _}ij\{:

anplication of mind or nreceded wlthout any .

reason cannot be deemed.to. bemdeclaraiion of K

law or authority of ,general nature Lhinding:: . i
as a precedent. ”Rga‘nalned in. disqentlng or_. .

overruling is for  sake of . stability and ﬁ

uniformity but rigidity beyond' .reasonable - (N

Limits is inimical to the clowth of ldw.fg i

g

23, It is this,principle_nwhioh “is’ "being , |

highlighted. Ll e g e

~

. -5
. Vo
1’ - ¥ A

up  primarily to deal with, the service ‘matters. '~ The
Administrative. Tribunals Act had been passed and. : the

Administrative Tribunals_ draw all theirjpoweks.’from'

the provisions of AdminiStratiye;Tribunals'Aét, 1985,
The Tribunals are creation of the statute and if the

Act does not give the power to the Tribunal, it lacks

of  inherent jurisdiction to hear the matters in this

regard,

o
&

z%.  Section 2 of Lhe Administrative Tribunalsi-r

Act, 1885 specifically provides that thls prov1s1on of;

the Act does not apply to cehtain_goﬁf;qep$-;and .

persons. It reads as'under:ﬂ;[jjf;ﬁn:

"The provlsions of thlsertfshall
not dﬁD1y¢L0“Tgww}.” :

(&) any member of the naval‘
or air_ forces oruof. ~dny"
armed forces of»thQWUnion

(thy [ omitted ]

{c) - any  officer or servant of ‘fhe:u
Supreme_ Court __or. o £ dny High::
Court  [or' . courts. aubordlnate

thereto]: _,_,WL;M& B -»“fl

(d) any person appoihted to . the
secretarial’ staff JOF: elther House :
of Parliament ' OQ-~Q to,_ ~the’ 3‘

. secretarial - stafF”goF any:, State

. Legislature or ‘a Houﬂe Nthereof

L Ol iIn _ the case. . of Unlon;;
Territory havlng A Leglsldture,
of_ that, Leglslature.,;;ww;h

24, The AdministratiVe’Tﬁiﬁuhé;§ had b§en'set }

Lo, xoan)




~!9* .
28..  Section 1QWQﬁqthe Aet Further Lells u
about the  durisdiction Land ocwerg of the Central

Adminietrative Tribunal. It reads:~

"14, Jurlsdlctlon, powers and authorlty
of the Central Administrative: Trlbunal LTy
Save as otherwise expressly provided 1n thlS *ﬁ'

Act, the Central Administrative  Tribunall. :f?‘
shall exerclse, .on and from the appointed .
cay, all the wurlsdletlon, powers . angd .

authority exercisable 1mmedlate)y “before
that day by all courts. (exoept the Supremet
Court in relation to- . : =

Eoragag o .
i,

(8} recruitment, and matter s concerning"’fﬁv
recrultment, to any All-India Service or.
Lo any civil service of the Unlon . or & E

¢ivil  post under the Union or to a posx
cenneoted with defence or in the defence

services, being, in either case, a post
ILIIEd hy & civilian:

(h) &ll service matters concerning-

(1Y & member of any All-India Service:
or S .o

{(i1) a person [not being a member of an
All-Tndia Service, or  a perqon
referred to in clauee' (o)]
appointed to any civil serv1ce of .

the Union or any civil poot--underﬁ»
the Union: or

(111) a civilian [not being a member of:
an _ All-India Service or - a persom~
referread to in “clause el
appointed to any defence. serv1oes ,
or a post connected with defenoe. ‘aﬂ

Lk

and pertaJnlng 'to the serv1ce of: suuh

member, person ‘or Cl\/illans, Toin. |

cannection with the affairs. of the Unlon
or of any State or of any .local or other
authority within the: terrltory of. Indlakw
o under the control of the Government

of  India or of any ‘corpotation [or:
soclelty] owned or controlled{,by,ﬂthee
Government ‘ el L S

T e NS . e e e
P

(c) all service matters . pertalnlng ool
service  in eonnectlon wlth thef afFalrsm
of the Union concernlng 8. person; v
appointed to any serv1ce or" post;
refterred to  in sub~clause (11)

sub-clause (iii) of clause (b), belng a 5' Zg,'

person  whose services have been . placed .
by & State Gove ernment or _any . local.,. :f‘

other authority or any corporatlon [or

society]  or other hody, at. the disposal’ 'Y57";:“

of the Central Government for suoh
appointment, , .

"
=

< e e <o
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Tribunal may have no JUFlbdlCthh because the

NG
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(Explanation.~ For the removal of dOLbLQL“Lt o
is hereby declared.  that . references,\tq_“;;f
"Union" in this . _. bUb seotxon shall " be -

e L
construed as including refereng@&mals oA, w %
Unien territory.] S

Gt ey e et

3
d

I
r-
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!

(z) The Central- Government may, by
notification, apply w1th effeot from ‘suoh
date as may be specified in the. notlfloatlon
the provisions of sub- seotlon (3.t fflooali
or other authorities within.the: territory of
India. or under the control. of=the GovernmenL
of  India and to rorporations :

owned or controlled .by: Government, nophbelng__ RS
a local or other authority or:; oorbératiOn* R
lor society] controlled or. owned by a State W
Government SR ‘.;,1 : o
provided that if the Centrdl Go"jrnment_;hj,”,;_b,i
considers it expedient so to do For  the ot
ourpose of Ffacilitating transition;to. the. .. L
scheme as envisaged by._this Act, . dlfferent' . ot

dates may be so bpe01f1ed under thls?vr';..,__
siyb-section in_respect of dlfferent classeszyg.;.;rﬁ.lr

of or different cateqorles under any: olass:ru.w N
of, local  or_. -other . authorltles ok N
corporations [or soc1et1es1 "u;<>ﬁ] IR

. v v
£

(3) Save as otherwise expre%bly prov1ded 1n;§,jgﬂfbitj_

this  Act, the Central “Admini$trative ) ]
Tribunal shall also.exercise, on and  from . — . .
the date with effect  from _which' "~ the ! . i .

nrovisions of this_sub- seotlon dpply to any .
local or other authorlty or. oorporation (or N
societyl, all the jurisdiction, powers and.’
authority exéercisable lmmediately before .
that date by all courts (except the Supremeq"
Court) in relation to-

(a) recruitment, _ and _ matters_ conoernina?f'f o
recruitment, to any service or.post- .in !
connection with ' the  affairs..'of such . IR
local or other authority or oorporation»"m,fh
lor societyls _and ., Ny S ‘ o

(b) all service mdtters oonoernlnguaﬁpersonf*f» S
[other” than a  person referred: ] X '
clause (a) or clause (b) of sub<section -
(1)1 appointed to any. berv1oe O post; 1n:l§};‘
connection with the, affairs: Tof s IR
local or other duth0|1ty or corporatlonJFa?? e
for QOOI@TY] and pertalnan» to. the: ..,
service of | such, persor ‘Génnection ]
with such affairs. " ' L

LTINS
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" .
expressly provided ~in  thls Act, . Thqhefpngiu the ;

nrovisions of Section 14 ahe'subjggﬁwiowtqgmprovisionsg

of Section 2 of the Act. - . ... . ' ;

728. However, as already DOLhted above - and
held in 1h@ case of L.  Chandra Kumar_ (supra) that
once the orders of-.. this Trlbunal are subject- to. -
judicial review, the decisions of the ngh Court would
hind this Tribunal. It cannot be btated thdt éth§  i
order of the High Court was sub. 3llent10 because thlsjf; j»'
Tribunal had invoked Seotiqn.Z;Naﬁdm,Q1sm%$sedukthb i %
application. But the Delhl Hiuﬂ égurt ihlits,;Qisddm 

has held that once the order passed by the ddﬁééﬁhéd‘f:

officer is within the purview dnd 1ur1<dlotlon of thlb

Tribunal, this Tribunal, has" the jur bdlCtlongﬂtQ“,\ﬁA‘

entertain the applnca110h like . true soldler bows; higtﬁ

DT

head to the saild decision. L '{ y_:%ﬁﬁ

79. Respondentx relled upon the declslon*
the Supreme Court by the respondents in~the caseﬂf

MATOR__M.R. PENGHAL v. UNION OF; INDIA AND OTHERS,’ FFi

1998 (%) SC 624. The Sdld case pertainb' to Posta1ﬂ f§i
Department, The persoh was worklna on deputatlon wltW?
the  Army. & temporary oomm1351on was glven.ff The;

question for consideration, befOIe the Apex Courth wasf‘ﬁ“'

" as to whether the Central. Admlnlstratlve Trlbunal wlll;if‘
have Jjurisdiction to entertaln the appllcatlon or not.f_i”
The Supreme Court held Thdt Lhe said ﬁerson oould not }
be treated as Army personnel_and. CONCIUded :;ﬂ;}fk-f“w“

‘ : ,.‘4 _— SR )
"9, As stated dbove,; althoughfl b
the appellant was selected-by -the Postal® .~ -1
Department for dpp01ntment to the post of ° -
clerk, but he _could not be_ .given ' any. Cor
appointment due to want of vdoancy in: Lhe :
I
g !



Lcireumstances, Lha appellant was,offered

considered  and, therefore, the d901bion of.

Suprerme

hold kKeeping in view the’ ratio deci'dendi‘or the Delhings

unit = of his = cholce. Under ;_unh

an  appointment to work_as & pler\,in the .

Army Postal Service .on the Cpndition LhaL

fre would remain a c1v1lian emploype‘ on.
deputation in the Army. The appellant
accepted the aforesaid. offer and ,agreed :

to the conditions that he would’ revert to oL
the  civil  appointment. inc Poats . and U
|~l@nrapha Departmcnt on hia\release from’ SRS
the _Indian -Army_Postal. Serv1ce. W1th‘MWJ :
these condltiona. the appellant oontinued B
to serve in the Army. - permanent f‘ I
employee of the Posts. and Telegraphs e o
Department on deputation and was promoted : ‘
up to the rank of a Major in the: Indian'

ATy . Howsver, the appellant was ~only.
given a Lemporarv commission and he . .
worked as  such till the date when his 0 '
relingquishment was ordered.. T _The

aforesald facts clearly demonstrate that X -
the appellant has a lien with the Posts ’
and Telegraphs Department . working on
deputation in the Indian -Army- “Postal’
Service and at fo point  of time the.
appellant became a full- fledged carmy
parsonnel. Since the appellant was . not a e
member of the Armed Forces and continued
to  work as a civilian on deputatlon to

the Army Postal Service, his  case ‘was = oo i
covered under  Section 14(1)(a) of, the '7 N
Administrative Tribuhals Act. In that 1
view of the matter, the High Court waslg;"~;4my
right in rejecting . the writ. petition RIS T
filed by the appellant,.. whereas the_u?f-' i
Central Administrative '+ ° Tribunal ¢

erronsously accepted the. claim GOt the
appellant that he is an army personnel"'
We, therefore, uphold the ,
order of the High. Court: d13m1331ng, T
wrlt  petition filed by thiel 'appellant»,;;«
Since the appellant while holding b N
post was working thev‘
Service on deputation. e ™
Administrative Tribunal had- Jurisdiction
to entertain and decide: Lhe originaLﬁ
application _filed by the appellant {
accordingly set aside the :
I1-1~1997 passed . by T .
Administrative Tribunal Principal;Benoh,
New Delhi, and remahd the. case.to it -to,
decide expeditiously Original Applicatlon

No. 1647 of 1996 or the appella i
merits,”

30. However, DPOVlHthS of Section 2 had noL’,f-wf'

,,,»:,, v,‘_-

Court in the facts of the caseé’ cannot_be heldiﬁif%lt

the question in oontroversy“ thereforeg:fQA

LR el
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,a_t -

High Court that we have no. uptlon but to oonolude that

|
this Tribunal necessarily Tmusk. hdve A jurlﬂdlotlon to S
]
entertain the application. . )

ITT) WHETHER THE APPLICANTS ARE'BEING:DISCRImINATED=:

31, Learned counsel +or the applloants urqedf ¥
that in the past, some of the . other petsons who, hqd;.., o
been taken on deputation with Delhi’Policé'had beéﬁ,
absorbed while the applicants are belng dlsorimlnated e
He referred to us para 5.17 in OA 140/2004 wherein‘_" |
names of such persons have been glven who had becn:;ilﬂ [

absorbed on 22.11.2000.

32.  The guestion for consideration“ié as to - ﬁ?
whether in the facts of the uase it oan be termed  £¢ ;?55»ii3
be discrimination or not. Leﬁrned oounsel relled upoﬂ, 1';’i
the decision of the Supreme Codrt. in the oase of STATEfgy}ilggﬁlff

OF MYSORE AND_ANOTHER v. _ H, SRINIVASMURTHY, AIR m?uf‘;'?’.f}""*‘

SC 1104,  Perusal of the said iudgement reveals’,thaﬁ?ﬁlp'

guastion for pon51deratlon berore the Supreme

was 1f the person was on deputatlon and absorbed andf
if it was to be so done from. the. date ih?*ﬁ?ﬁ@@ilij‘ﬁrt;

deputation. The Supreme Court held, J;;;>‘f*if;‘gﬁ3”"

17, On the other hand 1t 1s an
undisputed fact that six other: employees,
who were similarly ~situated; were'
absorbed from the dates on which they . " s
initially joined duty, after deputatlon»rgf?_fA ok
to  the Polytechnics. It is not the.case S
of  the appellant _that . this; principle. |- A S
whereby the absorption in the Department~m,;L,"
of  Technical Education was related back .- 7"
to  the date on which a person initially S
came  on  deputation, was_ ever depdrted.'i‘"
from, = excepting in ‘the - case’ of. the..i.

EAUE

respondent. This being the rcase, . the - R

High = Court was right in holdihg that:the ~ -~ . -
State Government had_evolved a pr1n01pleﬂ*'§Sf'. S
“that if a person was deputed . to the. . e U

Department of Technical Educatlon ﬁrom;nf‘“
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another department _dhd he xtayed on Linooo
that other department for .a .. reasonable»

long time hig | absonptlon in that
department should be nade to. relate back

to Lhe date on whluh hev was -initially

sent. There was . No Justification
whatever to depart from,. thlb prlnulple of

policy in the case of. the. reepondent\ who ..
was, 1in- all material respects Hgln_ the. pﬁ‘f |
same situation as. Ko N.- Chetty. _ Very. ’
rLahtly. the Hluh Court has, held that h15_;

"impermissible rever51on_i “For . asiishoht ‘_“gﬁ B
while 1in 1955 to the:parent department i";‘V'i“

was ho ground to. hold. that- he was _not ' ;
similarly situated as- K- M-Nardyandswamy Lo

Chetty. This so-called rever51on to the'f N 'flﬁ'-

parent Department for a short period -'in .
1955-56 could not by any reokonlng -be . - oA

treated as a break in his; serv1oe, this: . ‘-f
period having been treated as. Leave. =NOr "o g
did 1t amount to’ :eductlon in -Fankis: LIn i
any case, this reverbion Lwas ' hot IERRET:

ordered owing. to. any » fault . Cof,  the o i
respondent. It is hot.the - apWMUaamédﬂf”V« S

case that the- iespondent s work "Lri: " the.

Department of Technical- wEducation' ‘was .
found unsatisfactory or:that-he.was ‘not’
stherwise sultable or quallfled to hold
the post of Talloring Inxtnuctor 1n‘that _ us
Department. That he was" sultable o R
absorbed in that posL,‘ls manlfest Fromj
the recommendation of the Public, sérvice.: 0N
Commission  and’ is . 1mp11e1t Tn the;'j* i
impugned,ordern 1tse1f ) :

33. That . is,Lnot fhe pontroversy
Therefore, the cited deolslon must b

distinguishable. . .

34, Thie questlon had been oonSLdered by

Tribunal in the case, Of ARJUN SINGH NEGI V.

e

INDIA. & ORS.. O.A.No. 4b6/20035 de01ded lb@_ff'\. i

Therein also 1t was agltated that two oLher persons havAQiﬁ

heen absorbed permanentlyu~ It was held that it 15 always,i

in individual cases that has. to be 1ook d 1nto on 1te ownf1 

merits, . In fact, the- Qupreme Coutt 1n the case oF THE?‘

STATE._OF HARYANA & ORS. V.  RAM. KUMAR MANN, JT 199? (3>f[“

SC 450 had commented upon Lhe doctrlne of dlscrlmindtlona

......

The Supreme Court held that, COVernmenL in. 1ts own, redeon«A

can  give permission in >1milar oases to some of the

FREN

emploveess to withdraw . thelr teQ1gnatlone.m The dootrlne

[
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of discrimination is  founded . upon. e&isﬁencew of an ..

enforceable right.. ,Artigle“ﬂlé;wggld,éQPIQ,honly‘ when' i

invidious discrimination is meeted out. to equalss -

”

35, In the present case before us. as 1s pdtent

from the imougned order, all perqonQ taken on deputdtlon

are belng repatriated.__We have already reoroduoed'above’3“
the said order. Once a common decision. has been,'taken,lz
it cannot be stated that the abﬁlicants_.afé,ibeiﬁg;
discriminated merely because some other peréoné~ih the
vaear 2000 were absorbed. Eguality has to.be seéﬁ -among.
the eguals. Once all persons on deputation, are belng
repatriated from whatever Force, we.héve no Hesitatiqn in”
concluding that the applicants oannotustage thatﬂfhéyﬂareg;‘

being discriminated. Resultantly, we | reject-  this :

argument,

v, IF_THE APPLICANTS ARE DEEMED TO BE ABSORBED ™ °
IN DELHI POLICE :
36, The arguments advahoed.have;ﬂbeéﬁ that

some  of the applicants had. been worklng for more thaﬁf'

5 vears on  deputation. The’ Rules prov1de?1f6r;3*"

absorption and, therefore, it 1s oont nded that 'the'

applicants must be deemed to have been.absqhbed,:"'“‘

=

l’oonoludedA

37, AT tar the qrauments had been

the raspondents pointed to us the deolsion of the Fuli‘

Bench of this Tribunal _in the matter. of

CHOURSIYA W UNION - OF 'INDIA .,5&:‘~ OTHERSQ:

O.A.Mo. 180172003, rendered on- 5. ? ZODQn":I Lhe olted f‘

case, those applicants were worklng as” Constables

P

Border Sacurity Force, They had 701ned the 

ri
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Intelligence Bureau_during_thé_yegr,JSSS%asg%Securityc
St . 3

C~

Adssistant (Genepal)h“initigllymfﬁrgawpeﬁégdwwofkTfive
years but continued on.deputétidn, ‘Tﬁey were hot
absorber and were repatriated to ihéir parent
ordganisation. . The Follo@ing\questionwhadjbeenm;posed
Tor the decision of the Full Benchi, |

"1. WMether the dDDllbdﬂt can be deemed“

to  have been absorbed in I.B, under “the

respondents  irrespective of the 1nbtructlons
on the ;ubﬂect7

-
1

2. Whether the dpplicdnt has riqht to
be considered for absorption in I B. wlthout'
the consent of his parent department?
3. uenerdliy
38, The Full  Bench gpﬁsidéﬁédff;yafioué_ii

nrecedents and'answeredﬂtheﬁsamé;ﬁig--

(1) Applicants cannot: be deemed to -
have been absorbed in IB under;g_
the respondents Jrrespeotive of
the 1nst|uctions on. the subjectr\

{2} The apolncants hava no . right ié‘
be considered for’ absorptlonh in’

i

¥

§

|

k.
Ry

i¥

|
i

i

i

.

!

T

t

"

G
1
| .
P
: .
o
'1 o

IB without the oonbent LOF Lhéﬁktﬁ:'f'i

parent deperment in termb bf..gjb
.lhbtrUCtIOﬂb contained 1n lB OM
dated 13.1.1992, ’

(3) Does nof ariqe.

39, Keeping. . cview the de0151on '+F the~i

Larger Bench, in its broad prinolple, the argument‘"”'r

than 5 vears and therefore, they;ane deemed.,po:.be_;*:

absorbed, must fail.,

40. There 1is another wav of looklng at the

not arise because there 1s pre01ous llttle n@xthe‘

record to indicate that the consent of the' pdrent

department has been obtained.

advanced that after the dDDllbantS hdd worked for moriﬁj;

same  matter., The queﬁtlon of deemed dbborptlon does“f;

‘ -t
B R T
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41. . It was urged that under«thehDelthPolice

sccordance with the Delhi Police (General. Conditions

of Service) Rules, 1980, there could,;besqpéfmaﬂentnxw4

O
absorption of the apblioants,inwDeihi,RolioezﬁﬁwﬁwﬂdhE 7%
42.  The said argument qhall be 'th§i§§59§4 f£
hereinafter wherein _ 1t _is conLended that then éaidf'j«
persons have right of COHalderﬁtlon for being absorbed # Q
i

in Delhi Police. Perusal of Rule 1? oF Delhl Pollce

(General Conditions of Service) RuleSQ:198 olearly f

sHOWs that 1€ doeswﬁ“not»<contempléte¢jtheh deemed

rotion. Resultantly, the said;argument'must fail.

(53]
[
‘.)

43, Partaining to the same argument,

reference has been made to the decision of RAME SHWAR

PRASAD V.  MANAGING DIRECTOR. U.P. - RAJKIYA’ NIRMAN

NIGAM LIMITED &AORS.a JT 1999 (7) 8C 44 whioh w1ll be

in-appropriate.  We shall deal with the Sdld deolslon
hereinafter agaln but paras 14 dhd 15 of the deolsionf

in  the case of Rameshwar_ Prand (supra) : belng

14, We agree wlth the Iearnedj:
Counsel for the Respondent No. T dnd make'
it clear that an employee who " 1s-  onv
deputation has_ no right: to bhe: db\orbed 1n
the service where he ,is working
deputation. _ _ However,. .ih. some case\.wlt,p e
may depend upon qtatutorv rules to' ‘the' . ~
Ccontrary. . _IF_._ . rules . . provide for
absorption of employees '“on _deputatlon

then _such emplovee -has a right. .to 9vbe.,f";"'

considered for absorptidn'in,.aeéordanceyﬁ
with the said rules. . A§ quotéd abdvetf;'

Rule 16(3) of the Recruitment Rules .of.
the. Nigam. . and. Rule 5:_ of.  the! . U.Pi.

Absorption of Covernment h SerVants in

Public WUndertakings Rules; 1984.Provides:
for absorption of an employee who- are on
daeputation, . .

MB s aen i b was g v a e Baten

act, . Rules _have besn_ . framed .and. ~therefore,  In. -
RN ¥ .

reproduced helow for the_sake ofwracllityt m;;gug;ﬁ*f‘“”

o
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5 1%, In. the«mmmpresent Cabe,
_econsidering. . Lhe facts,. it . is apparent

that aotion_ of respondent_No 1_ n_.hot .
pazsing ,thewnorder,nch reoatriat@on or-
absorption qua _ the. _. respondent . Was
unijustified and arbitrary.. “On the‘basis @
of Rule 15(3) of the Recruitment’ Rules,,i"
appellant was dppointed on': deputation in
May 1985, He was. _rclleved from. his
parent department on 18th Novemberq 1985
and  Jjoined Wigam, on, 19th November,
Under Rule 5 of. the U. P.. Absorptlon
Government “Servants .. ..o0ing
Undertakings Rules, 1984, he was,r

to file an application. for. His: abeorption -
in employment of Migam. . Thereafter ‘on sy
the basis of letter -dated: 22.12: 198?
written by the G.M. ‘(Ha) and‘) §
basis of the letter. datéed aoaxz 1987
Wwrritten by the G.M. (NE?) he opted for -
continuation. and absorption,in sérvice? of‘“
Nigam by letter ddted R1st” Deoember '1987:
The General Manager  (N.E.Z.) by letter
dated 17th September, 1988 :wrote’ to the '
GM  (HQ) that appellant’'s. serv1oe‘ recofd }‘
was excellent; he was.: useful 1n ecrvice

and  as he was about to oomplete 3 year«

on  deputation, - appropriate- '-order OF wurl e

absorption be passed.. Nothlng wWas heard'r

from the General Mdnager.~ Further on_}“"

19-11-1990, as_ soon as. .the appellant”
completed & vears of’ deputation, Tis
deputation  allowance  was qLopped w1th
effect from that date. - .The™ dppellant
continued 1in service wlthout any breaki <
As  per Rule 4 of the U. P.‘ ‘Absorption. of .7

<o .';,;;M..L« P VO

Government = Servants . 1n’-{eaPubllc%Lfﬁu

Undertakinogs  Rules, 1984 which ™ ﬂwasf
admittedly applicable, prov1de34thdt hos
government . servant shall ordlnarlly be,“
permitted to remain_on_ deputatlon, foﬁf

neriod exceeding 5  vyears. . If the;?glrut
appellant was. not, to he™ absorbed ‘heﬁﬁfj3"

ought to have been repatrlated f;he“ff~
vear 1990 when he had completed Sv yearb

of service on deputation.” By noL " do¥ngl L

20, the . __ appellant . :s .- sériously - o
nrejudiced. The delay’ or’ ihadvertents -

inaction_ on the part of the Officers  of |
the Nigam in not passing appropriaté |
order would not affect the -appellant’s
right to be absorbed.” S ' i
Ferusal of the Tfindings @ as well . ag’ the' ﬁule

applicable to the reepondents before/the oupreme Court
. x N ‘
clearly _ehow_wthat,“there was. a. tlme; limit For

A
L
|

deputation prescribed. Rule 4 clearly provided 4£hat

"Wo  Government servant shall ordlnarlly bew permltted?@

to  remain  on deputatlon for a period exceedlng flve”,

years', Thereafteri_the eubeequent rule prov1ded fori.@;

7]
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Supreme Court, the persons weré_continuing. to work and

in Tace of
Sub-~rule (1)

of  Governme

1984, 1t was held that the oonderhednnpérgdnfjstahdﬁ~7

absorbed in

]

a4,

There 15 no

Rules applicable in the matter before the' Supremeff

Caourt. In
apnlicants

particulatly

o such pergonscM,Inwthe_matﬁgn”beigre,the‘

the rules referred to above ‘particularly

to Rule % of the Uttar'PradeshrAbsorptiéntJ

nt Servants in“PubliQ”Undertakihﬁsh,Ruigsé,ﬁ"

the service of Nigam. K

That 1s not the bosifion before ﬂé;;',‘

N

such rule ourrespundlng Lo Rule 4rof~:the!M

Lvet et M.»

Tace of the_aroresaid, the plea that

are deemed to have been"ldbsorbed o

in those cases where-théy havérworked_fori

5 vears or more, must fall,

. IF. T

1

HE APPLICANTS HAVE RIGHT TO BE CONSIDERED

FOR

BEING ABSORBED IN. DELHI POLICE._HW

5. ..

Recruitment)
Delhl Polic

under :

cont
actmi,

Rule 5 of the De1h1 Pollce (App01ntment &

Rules, 1980 deal;Wlth recruitment Lo the;

e

“(h) Notwithstanding a ranything
ained in thess ~ Rules, where the-
nistrator/Commissioner of Police is

of opinion that it is . necessdry. oF -
gxpedient in the interest of work so:. to-
do. he may make . appointments  to - all-

ﬂoh"ﬂaaettﬁd catedories of both executive.
and ministerial cadres of. Delhi’ Police on. .
deputation basis by drawinq .su1tdble._;“

persons  from any other State(s) or- Union
territory  or Central Police OrganiQation

or . any other _ force.  Whe . such.

appointments are made by the’ Comm1331oner
of Police, the same shall be reported to

the administrator forthwith. » Such-

appointments _oh_ ;deputation basis: . shallk%ifﬁ.
also be subject to orders 1saued by 'the:‘

‘

sHes

‘\‘l",'

¢ and  Clause (h) of the same :readx as




. . : o
— 2] — R ' ST ()

|

L fovte o of. Ihdld/Deihl Admlnnstratlon Trom oo b

7 time. _to_ time QOvennlgq,tngwdeputaiion of Lo
goyethmenpmpeannﬁsﬂ . m‘; PR ~»|ﬁ

* B || . - ' ) HY

' Lo

it permits taking persons from Central Polioe SR
ey

Oroganisations or_ any .other force, on deputdtlonwﬂt_;.h,m

Delhi Police. Rule 17 of Delhi Police, (Ceneralf,%

Conditions of Serv ’“')_ques, ]980 _whlch hdb stronglgfglﬁff

robens

heen relied upon, permits the Commisbloner of Polioe,hc*

Lo  sanction permanent dbeFDtlUn 1n De1h1 Polloe,nof55
upper and lower subordinates with the woonsent and -

concurrence of the Head of the Policeﬂforce;_of the4'
State/Union  territory, or = the-—- Centrdl Polioe N

Organisation. The sald Rule reads:

"17. Permanent absorption ‘of
upper and ' lower subordinates in- other-
police forces and vice-versa.- The-
Commissioner . of Police, . Delhl  may h' "
sanction  permanent absorptlon in Delhi - E
Police of upper and lower subordinates, .- i
except Inspectors from other: Stayes/Unlon« R
territories and Central ..' Police -
Organisations, with, their,.consent 'and4_
with the concurrence of the Head of ‘the
Folice  force. . of. .. the_. . State/Union
territory, or the  Central . Police .
Organisation concerned. _'Similarly the > " .
Commissioner of Police, fmay .sanction . :
permanent transfer  of upper ~and lower |
zubordinates of Delhi Police, except: '
inspectors . with . their. ‘consent.. for. . oo
permanent absorption in'Polloe foroes of - .
other States/Union. territories .or Central. -
Police Organisation, subject. .to  the |
concurrence of the Head_ of . the Police .
force concerned. In the case Qf such
permanent transfer of an . Inspector’ of:
Delhi Police to any other . state -or. . .- . .
vice-versa, the Commissioner of: Police, "
shall obtain the prior sanction of  the = . T

|

Administrator.” | .. ... . Tt ?;;?

48, There was some - oontféversy raised before J %

us  as  to if the appllcantsﬁwer taken on deputdtlongﬁwa
under Rule 5(h) of Delﬁi Polioe (Appointment &fiéL'

+

Recrultment) Rules, 1980, _otﬂnoifj The plea 1qu_the'“

&

respondents to that effect mu%t fam




o

_,Zo._/.‘
47. . This is the onlx“gnabliﬁgmngévisionﬁwhich
permits . certain persons. _of MNLQQMVCenFrél,.“Polioe

Organisation or State Police to cofe on députation and

serve In  Delhl Police. We have  no . hesiﬁation,
therefore in rejecting,  the_ _ contention_ of _ _the

respondents Lo that effect.

48, Learned__oounselmé,forwﬂthe;gabplicahts,

however, wanted to take his pleaifurtheriihat thiSEis:

an  anpolntment to Delhi Police. . He relied upon. the .

decision of the Supreme Court in the case of ST

ROOPLAL _AND__ANOTHER v. LT. GOVERNOR THROUGH CHIEF -

SECRETARY.. DELHI _AND OTHERS, AIR 2000 SC ,':‘)9*1}.“".-'1'}‘1(9‘~

guestion before the Subreme "Court was . totally
different. Before the Supremegcdurf; the controversy.45"fl

was as to if they were entitled fb.the beneflt of the":

service in  the parent department- on absorptlon ~in

Delhi Police or not. Therevore“ the deolslon of he.“foﬁhi

Supreme Court ‘in -the- case of 8T+ Rooplal (supra)

distinguishable,

49, The applicants have been Tdeputéd=L

transfer, i.e.., by way. of deputatlon to serve Ans Delhl wW

Folice. The exmre\31on "he may ma«e dppointments

does not imply that $t - iIs. an appointment made;

regullarly in Delhi Police. Peruqal of the Rule 5{h)

gy

clearly shows thath,dpp01ntment iéwé “W;deputationuhf
therefore, the expression ‘abpointment’ infthe context g
must mean only conferment of power tO’dbt in- Delhl

Pollce as - Constables or otherwlse when they oome -oh -

deputation.
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_50. 0 Once the appointment 13 .on, deputatlon, it.

e MmO

o

1

carries all the. rlqhts of. denutatlonlstsmraiher than a.

,y
regular emploves, :

T
t

51, So far as the Rule 17 of‘ Delhi Pollce

(General Conditions of Serv1ee) Rules.‘ 1980 ffisu;ﬁj

concerned, 1t does not- oonfer any power or a right to"

a person on deputation to be dbxorbed Lt depends on f

{ 3

\

the sanction of the Commissioner, of Polloe.x Certain

other eondltlonq which we have referred to dbove need

not  be repeated. This 'question_ pertdining 'ftol,~

(

interpretation of Rule 17, had- been ‘a qubjeot matter

4.~ !

aof  conltroversy in this Tribunal. It was held ﬂhdt

i '

there is no such tldht in favour oF the. deputatlonlsts g

in this regard. Those persons ohallenged the de01sionv

~

of  this Tribunal in QA 2547/92 decided on. 29.8.}997
and the Delhi High Court upheld the same holding that

orders that have been @ passed in admlnlstratlve

axigency cannot be followed. The~Delhi High Courtv;

reproduced  the  findings oF thle Trlbundl dﬁd agreed

with the same in Civil Writ No. 5220/1qq7 deoided onxn

7.2.2001 entitled. CONSTABLE NAFE sINGH;y.* UNION - OF

INDIA & OTHERS. The order reads:

sssvs  Paragraph - 7 of the . -
impugned Order is reproduced as below.

_"Rule . 17 of the Serv1ce;;g~;
Conditions Rules does not. reoocnibe any: ¢, -
right in favour-of a deputdtlonlst Cfor

absorption. It only gives dlsoretlon Lot

the Commissioner of Police to sanet10n1§-“"

permanent absorption of: certain: upper¢and%"
lower subordinates, in Delhi. Police: From
other SLates/Unlon territories andg”
Central Police Orgdnlsatlons. wWith theln}
consent and subiject to the. ooncurrenoe?ofi
the Head of the Police- foree conoerned“
Accordingly the.,'gut off date for
absorption cannot 'be, leed on. whlbh,E

deputationist becomes eligible"“ﬁ|[‘~
absorption, but it~ would be &t
which absorptlonlis degided to

~
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In the present case, this Tribunal  “had
sarlier directed . in.._common . _:iudoment
passed in  0.A.No.1421/91 _ and 'similar. _
other applications that if the applicant
macde a representation, it  would bhe
considered by the respondents and Lf the
anpplicant was found to possess. the
requisite qualifications under the Rules

on  the date of the impughed . order of
repatriation, that is., on 23.1.1991, he
Ay he absorbed if  otherwise _ found  °
eligible for &bsorption. Admittedly, on '
23.1.1991. the applicant had crossed the
rage of 40 years and, therefore, if -he was
not  ahsorbed, he has no. reasonable or
vallid ground to challenge the order of
his repatriation. We may also point out

of  Madhva Pradesh and others vs.  Ashok-
Deshmukh  and another, 1988 (3) SLR 336,
which <says that in the ahsence of biasg -
and  mala fldes, an order of rematriation
made In administrative exigencies cannot

be challenged. We, therefore, find no
metrit in  this 0. A, Accordingly it
deserves to he dismissed.”

We are . in. agreement . with the .
above Tindings of 'the Tribunal as it is
% led law that a deputationist has no
legal and vested right to resist’

repatriation  fto his parent department. :
-The petitioner was repatriated as Ffar.
haok as’ on  August 8, 1992 and he
wnitinued to agltate this question before
the  Tribunal as well as before this
Court., We do not find any ground to take
& contrary wview than - the view as
expressed by the Tribunal in the present
case. The petition is, therefore, devoid
of merit and the same is dismissed
accordingly.”

This oprovides the answer to the argument so  much

thought of by the learned counsel.

5

i~}

. In fact, the Supreme Court in.the case of

STATE OF PUNJAB AND OTHERS v.. INDER SINGH AND OTHERS,
(1997) & SCC 372, held that a person on deputation

cannot clalm permanent absorption on deputation post.

3

[S})

. Learned counsel for the applicants. in
fact urged vehemently that once the rules provide that

-

& person, oh deputation can bhe taken anhd  permanently

ca  decision of~the~Supremeneourt"iantateﬂ-fy;*=“

= S
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absorbed, therefore, they have rigntwtoné considered
C el

and  once that..rightﬁiﬁwﬁsfaatedgangndyggunot;wbging
T : :

given, the Articles 14 and 16 of the Constitution are

viclated. Our attention in this regard. was .drawn

towards  the decision of. the Supreme Court:-in the case

of C.:  MUNIYAPPA NAIDU v. _STATE OF KARNATAKA _AND

OTHERS. AIR 1976 SC  2377. ' Therein also,. the,

deputationist Senior Health Inspeéfors wére claiming a
similar right of permanent absorption and the Supreme
Court held that such a right didmﬁot existq;.ft wa
held that there was no scope under the Cadre and

Recrultment Regulations .for their absorption and it

Cwas impermissible to do sé. This shows that the cited

decision  was confined to the peculiar facts that were

before the Supreme Court and is distinguishable.

54, In the case of STATE OF ANDHRA PRADESH

AND _ANOTHER v. SADANANDAM AND OTHERSR‘AIR _1989 SC

2050, the Supreme Court_held: o L e T

"6, We are now only left.-with the
reasoning. of 'the_Tribunalgthat.thqfewis_Lno
Justification for the continuance Gf "the old.
Rule and for personnel belonging.  to “other

zones  belng transferred on promotion - to

offices in other  zones. In, - drawing’ such ;

conclusion, the Tribunal has travelled beyond
the limit9_of"itsmjutisdiotion%;;WQuneqd‘only

polnt out that the mode of recruitment -and .-
the category.frqmmwh;qhwtn@$gggtuiﬁmentytoham@$

service should be made are. all matters which
are exclusively within the domain  of the
executive, It is not for judicial bodies to

=1t in Judgment . over  the wisdom of the

executive in choosing the mode of recruitment
or the categories”from_whionwthe'ﬁeoruitment
should  be made as they are matters of policy.
decision falling . exclusively = within.  the
purview of the executive. As ‘already stated,
the question of Filling up of posts by

RErsons belonging to other local categories
o zones  1s & matter of administrative
necessity and exigency., - When the  Rules

provide for suchwtransfers“being effected and
when the transfers are not assailed on ‘the
ground of arbitr&riness_or.discriminationhjthe

93]
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j?%?'- policy of transfer _ __adopted by the

Government cannot be. struck _daown, by _Tribunals.
or Court of‘Law,[w“

=
—

t iz _obvious that_Supreme<qugpmﬂeldwphat,if“there i%
a nolicy framed, it should. he adhered to.  But ‘ag
‘would be notioed‘hereinafter, the oolibv is subject t%
change and in the prgsent case, the policy adopted ha;

. t
been not to absorb any of the ‘deputationlbtsl

. l
Resultantly, even the cited case will .hayef;;p,:

N

apnlication to the facts of the presénﬁ:oase.f L'.i-;V

A
:ﬁ'"
S SR
55,  Our attention,inwthis“regardJwasgdrawh'go,‘
o PRI
the lelLter written from the office of Commissioner;%f,

Police in. the ycar 2000 referrlnq to the .féoi -thﬁtﬁ

. Lo
there  1s Dol1cy that ~after: one- Y @&y ahpapsonh;w%obﬁ..m,ﬂ;
. R ¢
has served on deputation, can_be cun<1dered B ﬁ
L
56 . our attention was further drawn towérds

: T
rPage 6 of the counter reply in OA 129ﬁ/2004 that ther
. » S
were certaln ouldelines in this reganda

) i

o , ¢ .
57. .. On.record, no suuh guldellnes have ‘beeﬂ‘
St
produced. But the polloy deClSth or quidellnes "in
-~ - {‘ B
this regard can 11ways he ddwudloated on basls oF the

material placed before us. As would bevnoyloed, ﬂ

he

respondents have taken a.decision not to absorb any.of

the deputationists. . Tﬁe reason given is that more

; than 500 Constables have | been | recrulted aﬁdy

;; therefore, the deputationists must be reverted back,
f Tt is obvious that there is é,changc in the policy and
2 what has _been referred to above on behalf  of the

s app;icants will cut a 1itt1é~ice in the backdrop of
'5 _ - these facts. | | i

;
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BE. in  that event,  learnsd, oouq Qam,thc_ ,,,,,
anpnlicants has  drawn _ourwuwattgntion Lo vacanoy

nozitions to demonstrate that sufficient _number _of

"

posts of Constables are still avallable. Even if the -

new Constsbles recruited. or absorbed, . still . there. .

would be sufflcient dean01esa

59, This is & policy = decision. ‘The

aonlicants had been taken on deputation as ‘pen the

reguirement.  We have already. refer* d Lo dbove .that‘

the cDD]leﬂtb have no right to be abborbed If the

respondents  do not intend Lo dbSOIb them permdnently,

y »
they cannot insist in this regard.‘dln this view of

the matter, avallability of the posts will not confer

a right on the applicants..

50. In fact, most of the present applicants
had earlier also filed Petitions in the Delhi High
Court. Writ -Petitions | N6.9100~9226/2003 game ump
hefore the Delhi High Court on 27..1.2004. Thé, Delhi

High Court dismissed the Petitions holding that:

"We have heard the counsel for

the petiticners. We do not find any
force in the xubmls>ion of counsel - for
the netitioner. The petitioners are

recrulted personnel of CISF, 1ITBP and
CRFPF. . Thelr period of deputation to the
UDelhi  Police was Tor one vear. -Eveén
though 1t was contended before us. that
Ministry of Home Affairs has settled the
terms for deputation Tor three years but .
D=21hi Police has taken the petitioner< on
deputation . for.  a_ perlod of  one “year,
therefore, thex cannot claim that. they’

are entitled for deputation to a - period -«

of three vears, Even-'otherwise'niff;;: o

certain posts are to be filled in ~Delhi- i
Police whether _for the purpose iof. new.’ . '
recruitment or in terms.of. the affidavit . .
which has been filed in Public -Interest -
Litigation  in__other writ petltlon' that .

itself _cannot  give . right. to the

¥
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l— petitioners Tor mDQOlntment to suﬁh posts. s

| ‘ oF Ffor Turther continuation of dEDULdtloﬂ

‘ ' o] moreover these opportunlLleb of

%sz emplovment should be aiven Lo other

peErsons who are unemploved and are
s@eking emplovment as Constable 1in Delhi
Police. The petitioners who have already .
heen working with the . respective .
paramilitary organisations have no vested .
right for appointment or continuation of .
their deputation if respondent _do  not

desire the same. However, Mr. . Bhushan \
has contended that children of some of N ,
the petitioners are __studying, 1f_ _ the ;! !

‘ transfer order 1s given effect Trom

t 5.7.2004, it would entail hardshlp to the

. children who are studying 1n  schools.

| Mr.  D.S. Norawat, DCP (Headquarter)

| Delli Police is present in the Court. He
says that ‘they will not implement the
transter order till 30.4,2004."

(Emphasis added) ©y

This answers the arguments of the appllcants. _Bedausa

as  far back as January, 2004, their claim. had been

redected, keeping in ,view the hardship, they were.

granted stay to implement the rransfer order . till

am.a,zoma, We were _informed that thereaTter 'the -

General Elections were placed. It was followed by the

y

impugned orders. A fresh bunch. of petitions have been i

filen. Totality of theilr factls indicate_thét there. is
no merit therelin. U S )
61, For the reasons given above, the

aforesaid Original Applications must be held to be -

without merit. They fail and are dismissed.

SOy S N S
o

T e P D I EUI g Gy A o et e o .'-‘ gy L )
Member (42 . ' , Chalrman 0( 7 &ml,
SNGNS S ‘
9.7.2004 f

At this stage, leamed counsel for the-épplicants request

that some time may be granted to challenge this order., We ailow
the applicants time upto 19.745°2004. The interim order passed in
individual cases would contirume till 194742004,

Issue DASTI order,

(R.K. Upadh aya ) | ( V’S. Aggarwal
Member Chalrman
! S T T T P l




