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Union of India & Others
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vs.

Union of India & Others
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Nagender Kurmi
vs.

Union of India & Others

4. O.A,No.1572/2004

M.A.No.1311/2004

M.A.No.1312/2004

Krishan Kumar & Ors.
vs.

Union of India & Others

O.A.No.1461/2004!
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Union of India & Others
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C.B.Dixit & Ors.

vs.

Union of India & Others
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Suresh Kumar & Ors.
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Union of India & Others
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M.A.No.1261/2004
M.A.No.1262/2004
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Union of India & Others..
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Union of India & Others

14. O.A.No.1510/2004;
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Sidfeeshwar Prasad Singh & Ors.
vs.
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15. O.A.No.1511/2004;
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M.A.No.1271/2004;

Balbir Singh & Ors.
vs.
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vs.
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vs.
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vs.
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72. O.A.No. 1278/2004;

M, A, No.,,108.8/2004

Darshan Singh & Ors.
vs.

Union of India & Others

23. O.A.No.1292/2004;
M.A.No.1100/2004:
r.P.Wq.197/2004;

Narender Singh & Ors.
vs.

Union of India & Others

24. O.A.No.1293/2004;
M.A.No.1101/2004:

Ram Naresh Yadav
vs . .

Union of India & Others

25. O.A.No.1294/2004;
M.A.No.1102/2004 : >

Ashok Kumar Sangral
vs.

Union of India & Others

26. O.A.No.1309/2004;
M.A.No.1113/2004;

RajendyiL. Singh ^ Ors..
vs.

Union of India & Others

27. O.A.No.1310/2004;
M.A.No.1114/2004;

Ram-Chander & Ors.
vs.

Union of India & Others

28. O.A.No.1327/2004;
M.A.No.1122/2004: •
M.A.No.1123/2004:

Vijay Kumar & Ors.,
vs.

Union of India & Others

29. O.A.No.1329/2004: :
M.A.No.1125/2004:

A.K.Misl^a & Ors.
vs. .

Union of India & Others

30. O.A.No.1351/2004;
M.A.No. 1138/2004.:

Ram Kumar. & Ors.
vs.

Union of India & Others
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• O.A.Nq.139/2004{
M. A,No. 133/2.004,;

Jai Singh
vs.

Union of India & Others

32. O.A.No.243/2004;
M.A.No.212/2004;

Desh Raj & Others
vs .

Union of India & Others

33. O.A.No.1367/2004;
M. A.No. 1145/2004 ;
M.A.NO. 1146/2.004; ., ,

Ravinder Singh & Ors.
vs.

Union of India & Others

34. O.A.No.1427/2004;
M.A.No.1203/2004 :

M.A.No.1204/2004 ;
M.A.No.1266/2004;

Bahadur Singh & Ors.
vs,

Union of India & Others
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.. Respondents.

...Applicants
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•
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Note: Details of the memo, of parties are in their
respective OAs. -

Present: Sh. K.C.Mittal, counsel for applicants. in ;
OAs-1465/04, 1466/04, 1470/04, 1471/04, ;
1507/2004, 1510/2004, 1512/20041517/2004
1527/2004, 691/2004, 1225/2004, 1278/200.4, „
1292/2004, 1293/2004, 1294/.2004 ...,,1309/2004
1310/2004, 1329/2004, 139/2004, 140/2004 and,
243/2004. . •
Shri R.K. Shukla and Shri O.K. Shukla,
learned co.unsel for. appl icants,. in OAs-1572/2004,
1483/2004, 1485/2004, 1493/2004, 1511/2004,
1327/2004 and 1427/2004...
Shri Rajiv Kumar, learned counsel for
applicants in OAs-1461/2004..6(_. 1367/2004 ,
Ms.Varuna Bhandari Gugnani, learned counsel for .
applicants in OAs-1271/2004 &..1351/.2004. , . ... ''
Sh. Sachin Chauhan, counsel for applicant in.OA-I557/04.

Shri B. Dutta,.„, learned...Additional,,Sp.li.citor General., .....
alongwith Ms. Geeta Luthra, Ajesh Luthra;and Shri,
Saurabh Ahuja,. learned counsel for respondents in all •
OAs. •

• -j

O R D E R

.Justice V.S. Aggarwal:- ~ • i'.

The Delhi Police Act had been enacted in the !
i

year 1978..... In ,exercise,,o.f_the. powers ..conferred under j

Section 147 of the said Act, different rules, including;

.V



the Delhi Police (Appointment, and Recrui tfnent). .Rules,

1980 and the , Delhi. Pol ice ..{General. Qo^idi ti.ons , of

Service) Rules , 1980, have .been,, enactedFor ...proper

administration, the Union Territory.has,been . divided

into different police, .Districts... Every „ . police

District has number of police stations. /There is an

officer incharge of the pol ice .head,, i.n., each.,„.Po lice-

Station.

2. On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in^ order to make

new Police Stations which had been sanctioned, .500

more Constables would be required from Central

Para-Military Force .on deputation., The,.letter

reads:

"Sir, ' , , .

It was agreed by the Ministry-of "
Home Affairs that in order to make 17 new
Police Stations sanctioned by the '-Govt. - -
of India to start. .. functioning ;.,-
immediately, 500 ' Constables from ;'CPMFv
will be, given, on. deputation tiil -Delhi ,•
Police raises its own force,to man these
Police Stations. -

2. It is, therefore, requested
to kindly intimate the. names , of,- 500% . ,
Constables, who are willing to come on'
deputation to Delhi , ^Police,-, .at .the. : .
earliest so that action for combleting
the formalities, regarding'.;" their " :
deputation to Delhi Police is completed
promptly. A copy of the terms and
conditions for deputation in Delhi Police
is enclosed for ready reference.-

Yours faithfully,

(S.K. ^JAIN)
ADDL. COMMISSIONER OF POLICE;

.HEADQUARTERS: DELHI." -
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3,. There upon the„,.Joint. Secre,t,.ary.,.,._jvj.lnistry

0f Hc-inie Affairs„ had,,writj:e,n_tcl_cLitlferenJ:..^,a.ra^Mi1itary

Forces like Border Security Force, Central. Re.serve

Police Force. Indo-Tibetten E^order . Police and. Central

Industrial Security, Force , vide,,lettei.:_ dated, 2 5....9...,1 9 9 8._

It reads: ,

"Dear Sir.

•Kindly recall rny telephonic
request sometime' back regarding
deputation of constables from' your force
to Delhi, Police to, operationalise • the
newly created 1? Police Stations, As thei
Delhi Police will take some,time to raise
its own manpower the Para-Military Forces
may provide about 500., Constables on
deputation to Delhi Police as per the
break up given. underA.

CRPF

ITBP

CISF

BSF

200

1 00

1 00

1 00

It is requested that nominations
of Constables for deputation to. Delhi
Police may be sent.immediately. A copy •
of the „ terms . and , conditions ; for '
deputation to Delhi Police is enclosed. , '.

. . Yours sincerely, .

(O.P. Arya)":"

On different .dates,,which are,, basically:-in-

the year 1999 followed by 2001, large number , of

persons , serving ip,, .d.iffer,en.t-.,Paj:a-M,il,itary^., Forces, were

taken on deputation to Delhi Police. .We take-Q'lberty

in reproducing the representative,,, order., dated 5..1.1999

whereby certain Constables from Central Reserve' Police

Force were taken on deputation... : ;•

"In exercise, of the powers
conferred by the„.Commissio'ner.'of Polite,
Delhi., the Addl. Commissioner 'of Police",
Estt. , . Delhi, is Pleased to.„-tal<e.' the,'
following Constables on deputation from
C. R. P..,Fto..,,Delhi.;..,.Police,,o.nly, .,.fot: a • '
period of one. year w.e.f. the date .they '•
resume ,.,their,,,,duties..in., Delhi. Police,. ,,, on,
the usual terms and conditions:-"
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- By-XiXtue.o.f_ti]^xjiSmt;_apjDi;^^^ we .
•propose to dispose ...of, .. the above said .Original' !;'

" i * - • ' ' ii'

Applications. They all pertain' ' to \ ^ the, same

controversy of repatriation ..'..to. •their parent':

department. Some of the applications, were filed after,

the earlier filed applications., became ripe ' for '

hearing. It was,, considered..,.,..,^.that,.,.:.sincecommon''::

questions were involved., therefore,,..they' should%eard '
'L-'

and decided •together. ;

6. All the applicants are assailing the order

repatriating them to their, parent , depar-tfnent.,.. ;.The,' '

order in OA 140/2004 reads:

subject:- Repatriation of deputatiohists
to their parent' Department.,

It has.been.decided to repatriate
all the police personnel ' taken "on
deputation^ from BSF/ITBP/CRPF/CISF ^to
Delhi Police, on 3rd of February 2004 to
accommodate candidates, already selected
ror_ the post of Constable and awaiting
call letters since January, 2003.' A list
of the deputationists is enclosed.'

The deputationists/constables maybe informed immediately against their '
proper receipt that they -will be
repatriated on 3rd of Feb.' 2004 to their
parent departments,,,, arid ;y, no ^ further ' . '
extension will be granted'. The
acknowledgement in., token of having noted • '
the_ contents of this ' letter,;'••by. the
individuals may be;..kept on record.' • ;

5^/- '
(D.S.NORAWAT)

. DEPUTY COMMISSIONER OF POLICE
HDQRS. (ESTT. DELHI.",. • • '

7. The.. said_,order .is being'; 'assailed:on '

Veil ious grounds,, namely., that the- order,, so passed is"..-

discriminatory., ., The., applicants., a;re'• deemed... to, .'have •'
been absorbed in Delhi Police'as per Rule' 1,7 of the '•

Delhi Police „.(General,, Conditions, of Service)- vRules, j
1S80. In any case, they cannot be repatria.ted and'

. J

[.' > 'I
' "•! . " y
.-n • '
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have a , right to be considered • for. ..permanent.

if'

absorption. I.t....has, a2,:§o_be,e,ri .asserted, that large

number of vacancies are available, and the•respondents'

plea to the contrary is not correct.

A

8. _ Needless, to , state that,in' the ,' replies.; j
' '' ' 'filed, respondents have controverted •the assertions ^

made by the applicants. , They assert timt there, ,,.has

been suppression of facts in some of _ the,,;

Therefore, those applicants should ,not' be' |-)eard.;";fhe •

jui ibdiction of this Tribunal to hear the applications ' 'I
:i.s also being challenged besides the merits .of 'the, ''

matter., contending that applicants have no right or

claim in this regard,- which we shall take up '

hereinafter. . i •

9. The first and foremost, question.,

therefore, that arises is:

« . . " ,

I)- ..I.Q_...E.FFECT suppression OF FACTS:-

1

10. On an earlier occasioHj OA 139/2004s OA

1^0/2004 and OA 243/2004 had been considered by this

Tribunal., It was noticed by this Tribunal that 42 of

the applicants had earlier filed an application in

this Tribunal which was dismissed and this, fact has-

been suppressed.. Since the,., other . applicants ' had . ^

joined them in verifying the wrong facts, therefore, ' i

tlie entire applications, were dismissed. ' Applicants

filed Writ Petition (Civil) Nos.9562-9640 of 2004. !

The Delhi High Court recorded, on -31 ."5. 2004: .-!
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"All theese petitions j.. b.e.lD-.q-,-
iriftntical "in nature and arl.sin.q.-Q,ut..pf,.a
common Tribunal^ ...pr.d.er dis.tnlssi.ng.., . -
petitioners' OAs .ace .disposed of l.by this
common order. . ..

Petitioners are on:::deputa,tion./to..;,
Delhi Police and have .been,; ordered" to„ be. . , .!•
repatriat.ed to their respective' parent '
departments. They challenged,. :this in : •
their respective OAs before the Tribunal,
on the. plea ..;that„ they., had.,..a_.„:r igh t. .of........'
absorption- ..in Delhi Police. The
Tribunal. howeveri.n.stead,...^ of,„.dealihg
with their case on merit rejected .their
OAs on the ground that 42.of. them had
suppressed the dismissal of OAs filed by
them earlier on the same subject matter..

Petitioners grievance . is , two , ^ ;
fold. Firstly, that they . had • claimed,
absorption in Delhi Police on several
grounds and secondly,.,that. even, if it was
assumed that 42 of them had suppressed
some information and had approached
Tribunal with unclean hands.,, the OAs •
filed,, by. others could not have been
dismissed for this.

We find merit in the plea because
even if it was,accepted that 42 out of' •
these petitioners had approached Tribunal
with unclean , hands..,, it could' not. have , . •
constituted a basis for dismissal-of OAs
filed by other petitioners. Their -claim
for absorption was. required' to ' be
considered on. .merits. ,-.I,t seems, that-
Tribunal had failed to ' take • thi-s.;,- in- -
regard and., had .rejec.ted, the. OAs, of , ali" '" •
petitioners on this basis. The -tribunal,,;',
order ., therefore.can..' t...,.:sustai.i:i',-;and ..'.- is ' '•
set aside. ( Petitioners ' OAs T39/04,' •
140/04. 243/04,„_ shall . ..revive, '.and..' be '̂-
considered afresh by the. .Tribunal and -
disposed of. on , merits;by appropriate-
orders. We are informed .•-.thatsim'tiar :
matters are coming.,, up, .before. it>'tomorrow.' ' ; ,
Parties are, therefore, directed : .-.-• •to'
appear before „ the. Tribunal on .1. 6. 2004'.- ;
and seek consideration' on their revived- -. \

. , O.As . also..._ • /' ''•••

Dasti. " . ' "• •'

11. Keeping ,. in view„„ the , said ' f indingsi .it

becomes unnecessary to probe further in this- regard.,

, , l,,2,. On, behalf of ,..t.h.e,.x.espondeDts,-^.,..it.was

pointed that even the Delhi .High Court felt that 4.7 of

them who.,, suppressed,_.the_.f,acts,_;.,had,,.app'rdached „. the

h.

'
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Tribunal with . uncleaned,, handsj. a,nd„.therefore;, ..^.their
j •

claim should be dismi,ssed._._,....We..,,l:iay.e.„nc) .hesitation in'

rejecting the said argument because the'. Delhi High

Court had only stated that claim on merits should,, be

decided. Keeping in view this important finding which

is the penultimate finding, the ...above said' facts

.recor dedeven_, if „ 11 „was^.,a.ccepted... that, 42 .„..out„ of

these petitioners,had approached Tribunal with unclean

hands"., cannot be highlighted by the respondents.

13,. , Our ,. attentio.n, in,,th,is^. regard .. 'by.the

respondents was drawn, besides above said facts,, to OA

127i,/200q, Learned .counsel, , for _ the. respondents

contended that there is a.misstatement on facts, of

possibly change., of . th.e. last page,., of the-.,, .relevant

clause illegally and therefore, the petition . -must

fail. . ••• .f , >;'.-

1A-= Perusal of the said OA revealed that it

was filed on ..1 3. 5. 2004... The..... applicants ' therein

challenged the order- of 14. 5.2004-which -has-no.t,- even^-

passed on that date. It was. eloquently, explained, that-

when the petition was filed on '• 1,3.5.2004,'. ^i't' Was

returned by this' Tribunal and thereafter it •wa,s
re-filed and this plea of the respondents should, no.t

be accepted. • •

I!5. We have no hesitation in rejecting : the

said argument. -

16. Rule 5 of the Central Administrative

Tribunal (Procedure), Rules,.,..! 987 reads_as .,under,.:._,

5. Presentation and scrutiny of
u®*Registrar, or the '

^ authorised . by him..under rule 4.shall endorse on every application the"
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^ ..on which„it. is„preserit©d or • deemed '
to .have been,,.prg:seat^.d.,.,uMei:,_th:a^t '
and .sliall_.sian the endorsement ' •H'"'''.

(2) If.,,, .on ... scrutiny, . the '
application is found to' be in order, .' it ' ,
shall be duly registeredand j.glven '^a.
serial number,

<3) .... If., .the applicatibn-v-v •^on'..^-'''.-'
scrutiny. is found, to. .be defective and • V
the defect noticed' is formal, in-;;'hatureV ' '''

, the ' Registrar , may. . allow. the..• party. ;.'to'•'
satisfy the same in his'-prfesence',j>nd-'.i"f'•
the said defect is not formal in,-,nature,
the Registrar may allow .'the applicant . •
such time to rectify the deiPect -as 'he may
deem fit [where an application is •
received by registered post, the
applicant_ shall be informed ; of ... the
defects, if any,, and he sliall, be required /
to rectify the same within such.-time ' as •
may be stipulated, by the. Registrar]. ^^ .̂

[(4)(a,) If the applicant fails •to '
rectify the defect within the., time • •
allowed under sub-rule (3),;,the Registrar
may, .by order and for reasons''to " be "
recorded in writing,, decline to':registe.r
the application and place' the- matter
before the Bench for ' appropriate
orders.]" • .

1 f. Perusal of the same clearly shows that

when there are certain .defects in' the petition^ the

same can only be removed. Without the permission', of

the Tribunal, the relief, clause/co.uld "not;.be,.,:"changed.

or interpolated. Necessary application for amendment

must be filed. It has not been done so'-: ' ;In - either

way if the application was filed.;, even; before .the'

impugned order,. was passed._,.i,t ..must„ be. ;:taken_ :to_.'be

without merit and in any , case if there'' 'any '" changei

which is not permitted .' in .' law, the. -'petition.,

necessarily on this aspect has to., .fail. \ -However,

keeping in view., the, findings, which': we^, ;'hav.e^,"• alre.ady^
referred to above in the Writ Petition: filed,...we.iust',

delve on the merits of the. matterH''...;

11) WHE.I.H.ER NTRAL ADMIWISTRATTVE TRIBUNAL 'HAS' •'

.IH£-...jyEI.SDICTION TO ENTERTAIN THE APPLTCATTOMr^'

it'

ii:- •
^,1

. i! • ,

i'l..' '



, . The..question, as ,.to., whether..this_,T.ci.buna.l

fias the jurisdi.c.t1p.n. J.g..,,^..0.tertain the,'-igpp.lications

pertaining to iiiembers of the other Armed. Forces who

are on deputation, the learned .,counsel„,..,for^. the ...

applicants, had drawn .our_, at.ten,ti.on..to..,„the.,fac,t„ t.hat^ln

an earlier application filed by Sh..'. Satender.Pal and

Others (OA .No, 3202/2001 decided.,,on...1 1.J V..'2002).,, this

Tribunal had dismissed the application holding:,, .

-."We ,,have„.. cpnsldered-.^.^'these
aspects. It is a well known fact ' that .
cause of action, is bundle of facts, which'--'"'
constitute cause of action. In. this''.
case, the. question of.,;., absorption : is ,
involved. For the purpose;of absorption :
it is a well-settled... principle^ that^., the. ; .
concurrence of _ borrowing department,
len.ding. .. .department„,.,as ,.,weil_ as. ...'..the, '
employee is required,• unless "the
concurrence of all...these three parties is •
there., the employee cannot be absorbed-in
the borrowing ... department.,, in the "case
the. leading department has •not. given-'the
NOC despite the. fact that the,, borrowing
department has written letter for-'^'this
purpose for granting .of.; , NOC by.' the
present department which is a BSF and
employees are . also., that of.BSF, so the •
court cannot assume the jurisdiction to
give any , direction,,to the BS,F authorities
as Section 2 of the AT Act does.'' not
empower the court., to... enter tain this
petition of member of any Armed Forces
seeking a relief,against Armed; .Forces.
Besides that since the parent department
iU<elf ..has not.„..giveri,...the., NOC .rather :,they '
iiave categorically refused to give NOC • "
anc rather. BSF autho.rities, had requested

. the Respondents to relieve the '
applicants, so they are,repatriated as
per Annexure R--6, R-7. " . •

19. The applicants, there.in.,had challenged the'
•said order of this Tribunal by filing CWP
Mo. /^f06./2002. The Delhi. High. Court, had set-aside ,the'
•said . order primarily on the ground that since the
order had been passed by..th,e..rntelligence.;Bureau,. any
challenge to it squarely fell within the .iurisdiction
oT the iribunal and thereupon,.it .was.-held:

i- {
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petitioners werf be^tr~dired'̂
repatriated. The 'TriTunal-waf
to examine the validity of ,, •

direoted''?o Jevl^r'oA 'l2027lSo'""^i^,- ' ' •
Da^sUn'" ai"resh and dispose It.of- by"'- '
?ar?le® orders under law! • 'forties to appear before it on ?r,H '

^ December, ZOd^.r^Heanwhile^pemiSne?- " '
h T,: TrSSn?,'"-/ «Moh"was.,pri?:cte^: :•
^8. M 200 shal/ °'̂ '̂ ®C;,,dat6d • S
rlisno—n V-P disturbed till'their .OA within- four^ months •-.' '

T11-t cippearance of parties." ' ^

20. We know from the deoision In', the 'case of
i .eHA!lD8A^KUM,4R v. .UimM^_JMaA_4lilD-OTHERS: 1997
sec that the supreme Court in • unambiguous
•:erms held that right to see. .Judioial review" is • one.,

the basic structure of.the ConstltMioh •̂ ani "wi '
decisions or «ie.. Administrative Tribunal •would .b^e '
subject tc the scrutiny before the :Dlvl3ioh'fefch ••of.'
the High court within whose. Jurlsdiotlon •the -Tribunar
concerned fell. Keeping in view the said finding' of
the supreme Court, we have not the least hesitation'to
conclude that the decisions of the.High Courts would
bind this Tribunal, because.this Tribunal ha, all•India
jurisdiction, , .

I

/ iT
t!'

21. However, respondents'... learned- counsel •. •;
contended that the question raised a'bout the inherent : ' i.
lack Of Jurisdiction of this Tribunal, had'not 'been : ' ?
agitated or raised before, the. Delhi Higtv: .court: andi :•- ?

- ;!
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consequently. the said decision cannot bind T. this ! ^
• (. '! •

• I .

Tribunal and the question.,raised, .by.„the,.'^ .respondents

can still be considered. .....

22, Our attention was draw.n' to "the. decision-

of the Supreme Court in_. the_ case of STATE OF U. P. & .

ANR. v= SYNTHETICS & CHEMICAL LTD. & ANR. (1991 ) .h

SCO 139, The Supreme Court - held •. that;, even /the ]

decisions of the Apex Court which are sub silentio on- ;• i

certain facts and law would . not., b^..^/a;..:\bln-di;n'g.-,r;.

precedent. The Supreme Court held

"41. Does this principle extend' and .
apply to a conclusion of law, which/ was
neither raised nor -preceded . by,, any
consideration. In other words can:' such
conclusions be considered as declaration'of
law?. Here .again... the .English.... cour-ts .and...
jurists have carved out an exception-'to the '
rule of precedents.. It has been explained '
as rule of sub-silentio. ."A decision passes
sub silentio, in the technical sense that
has come to be attached to that'phrase,- when
the particular point,of law involved in the
decision is not perceived by the court ..or
present to' its , mind. (Salmond on
Jurisprudence 12th Edn., p.153)-. In,'
Lancaster Motor... Co^. (London.)•;-Ltd. .._..,v.
Bremith Ltd, the Court did not feel -••bound
by the earlier, decision, as... it was. rendered
without any argument, without reference to

the crucial words of the rule and . without
any citation of the authority'. It w^s
approved by this . Court, in . Municipal
Corporation of Delhi v. Gurnam Kaur." The
bench held that. 'precedents'.sub-silentio
and without argument are of no.-moment'. -The-
courts thus have ., taken .recourse - to/ th'is •
principle for relieving from injiistice
perpetrated by unjust precedents.'. ..A
decision which is not express and is not
founded on reasons,, nor it proceeds :on•
consideration of issue cannot be deemed to
be a law declared to have a binding^ effect
as ^ is contemplated by Article.. 141.
Uniformity _ and consistency_ are., core of
judicial discipline. But that which -escapes
in the judgment without any., occasion is not
ratio decidendi. In B.Shama F?ao' v.' ' .Unibn
Territory of Pondicherry (AIR 1967SC 1480)
it was observed., 'it is trite to say that a
decision is binding.,., n.ot because-',.',of its.
conclusions but in regard to"its ratio and"
the principles, .laid down_ therein',;., •Any
declaration or conclusion "arrived"•' wi.thd'u.t'

-r
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application .of mind or, preceded without--aay' . ' ii' •'
reason can.not be.dg,em©,d^JkQ_J).§_jrigoJ.ad4:tion„-of • - •; .
law. or,.£\uthoj~ity...p.,f_„.a_.ge,Dej:ALjn.a.t.unel .binding/, T I': '
as a ,precedeat. ... Rest.r.ained..in;;,dis.s!4^'tin'g"or' •" • i '
overruling is for ... sake of. " sta.bili'ty ' ^ndT . ?" ' !'.
uniformity but rigidity beyond' .reasonable : •• i
limits is inimical to the growth of--law.

23. It - is... .this .principle..... :WhiGh-^.:is-beiog'--.

hiahliahted. • . -'i

24. The Administrative Tribunals., ha.d bee'n: set

up primarily to deal with, the service matters. ' The

Administrative. Tribunals Act had' been passed and the

Administrative Iribunals.. draw., all, their powers; froni

the provisions of Administrative tribunals'Act, 1985. '

The Tribunals are creation of the :statute, and, if, the-.

Act does not give the power to the...Tribunal.,it lacks •

of inherent jurisdiction to .hear the, matters in this

regard. . •

25. Section 2 of the Administrative Tribunals

Act, 1985 specifically provides that this provision -of

the Act does not. apply to certain officers and

persons. It reads, as under.-

"The provisions of- this.,Act'shall
not apply,. to,.:- ...l/j.,,, ...^ ../i..;,'.: •••

(a) any member of the .naval,'.military
or air. forces or. of . .any- other
armed forces of the Union; '

(b) [. omi tted .1 . • . •" •.

(c) • any officer or servant', of • the-
Supreme., Court....oi:„, of^ any. High '
Court [or courts- subordinate-
thereto ] : ' / • '. , ;, • ' '

any person' appoin.ted. .•••tp the,.,
secretarial staff. of ei.ther House,
of Parliament 'or' V'to '• the'

., secretarial.,. staf-f\jvo-f^, any ;, Statel
Legislature, ; or ,,.a-'HouseJi:,thereof..

in.._the_case;;;2- .ofC'''A;: .U^
Territory having ,a': ..Legislature, ,

,, . ot,..that.,.,L,egis.latur,ie:.-'',.i,.L.ir:::.v,^;.

:• li
ir
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26. Section . 14. of_the. Act furtlifer:,„teiIs, us
about the, jurisdiction M!C|._,powers_ of^he „Cen tral
Administrative Tribunal. it reads:- •• •

Jurisdiction, powers and authorityof the Central Administrative Tribunal - M.,)
ocive c(s otherwise expressly provided in' this'
Aot tt,e central Admlnlst^atli?
dav the appointed

c"ourt supreme

(a) recruitment,., and. .'matters concernino-
recruitment, to any All-India Service or

the union or a'civil post under the Union or to" a post-
connected with defence or in the defence

vices., being, in either case, a post
riiled by a civilian: "

(b) all service matters concerning-

any All-India Service;.

(o)

i) a member of
or

^ii) a person
All-India
referred
appointed
the Union
the Unionr

[not being a member of an.
Service or , ' a person
to in clause (c)]
to any civil service, of
or any civil post under

or ' ;

being.a member.-of^
^ All-iiidia Service/or a person-referred to in olauJe- (!)].

appointed to,.any defence services
or a post connected with defence^ •

and pertaining, to the,.service of 'such
member, person or civilian
connection with the affairs of th6:.Unl6^-
or OT any state or cf any local or'dthi?
authoiity within the.';territory of" India
S i';;Sa 'o? the. -LvewLni:
-•ociAhvi ^ corporation [or'-.ocieLy] owned . or , controlled.' b-y -the -
bovernmentf . ^

all _ service inatters pertainina tn

of"''t\!e with:, the- affairs'the Union concerning'.' a Der<^r)n
appointed 'to any serviL or pos?
rererred to in sub-clause n i
sub-clause (iii) of clause, (b) •beina a '

Placed' '
L stale Government or any local nr'-""

or any corporation • [or

of the' Centralat- th..e disposal-.'-
appointment Government- for ;:.such.-

'-l V-
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[Explanation.-- For the removal.^.,of_dQ,L(bts> i-t....
• is hereby declared ,, .....that.,.,, references.;^,., to,;

"Union" in this ..sub-section^,, ..sha.li.i.^,'be, '
construed as including •.referehces^Al'sp, .:t.o,^;a„
Union territory. ] , ^ , ' • • •

(2) The Central Government may, .-.by ,
notification, apply... with effect fromv;. such ,' '•
date as may be specified in the, notification. ,
the provisions of sub-section •CS) to lo.cal
or other authorities within the, terri.tory• of '
India or under the control of •.the, Government, '
of .India and to corporations :..[.or ..societies]
owned or controlled by. Governmenty . not.,,bei.ng, : •.:
a local or other authority or. corporation ' • ,
[.or society] controlled or owned by a State'
Government; ' . . ' •

Provided that if the Central Governinent
considers it expedient' so to do for the
purpose of facilitating transition^to- the
scheme as envisaged by, this ,.Ac,t, • different
dates may be so specified • under ' this
sub-section in respect of different'.classes, •
of or different categories under any . class •
of. local or , other , authorities-, or
corporations [or societies]. ' ... •. • •

(3) Save as otherwise, expressly provided in
this Act, the Central ' Administrative
Tribunal shall also .exercise,. on and,, from
the date with effect from which ' the ,
provisions of this .sub-section.,, apply to. any
local or other authority or corporation.[or
society]. all the jurisdiction, powers and
authority exercisable immediately before
that date by all courts (except the Supreme .
Court) in relation to- .

(a) recruitm.entj,..,__ aod_„ matters,^; concerning. •.
recruitment, to any service or.,pbs't--in' ' ;
connection with, the . affairs. ,.of such,
local or other authority or corporation , , f
[or society and.,.'.,

(b) all service matters concerning':a-person .
[other" than a .. person .r^eferred ;;;.to,: 1 'y',.
clause (a) or clause .(by/of'sub-section^ ; . , :
(1) ] appointed to any.., seryicie .Qfc:^pps:t,.iri'.-./' , .
connection with the' .affairs ''o'f •'. such', ; ' .
local or.other.authority,or borporatipn :•
[or society] and'., pertalningr.'.td . the-
service, of, such., person :,'\in..^ cpnriec'tion
with such affairs." :

V- V' ' , • >" .;
27. A conjoint.., reading: ,pf. Sec.tipn ; '-2 - and; I

• ' ' , " j

Section 14 would show as respo.ndeht^. argued-'t.h;at,

Tribunal may have no. j ur i s d i ct,ion,;.'B.e.cause,r tHe Act: ''dpes,-- •'

not apply to a member -of-an Armed-^-Force--. •^j.-Secti.o.hV

also opened itself. with ;the words;,,;;"Save;..as,.;; :Ot]ier'wis.e:

^ • J
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expre^ssly provided • in this Act,' Therefor^e, the

provisions of Section, 14 are subject...to..tlie provisions

of Section 2 of the Act.

Z8« However, as already pointed above and

held in the case of L. Chandra Kumar. . (supra) . that.

once the orders of- . this Tribunal are ^ sub ject . _tp,.

iLidicial review, the decisions of the High Court- would

bind this Tribunal. it cannot be stated that the: .

order of the High Court was sub silentio,,.becausa this-,. •

Tribunal had invoked Section 2 and,,, dismissed , the

application. But the Delhi High Court in its wisdom

has held that once the order passed by the',-oohce.rned..

officer is within the purview and jurisdiction of this

Tribunal, this Tribunal ' has the jurisdiction,. . to „

entertain the application like true soldier bows • h,is

head to the said decision.,. , '

29. Respondents relied upon the decision .df .-

the Supreme .Court by the. i'espondents^i.n, the case of ^

[vIAJOR PENGHAL v. UNI0_N_0£...XNj3LiA__^^ .JT

1998 (5) SC 624. The said case pertains. , to-,,. Pp.s.tal"'

Department. The person was working,on deputation 'with'

the Army. A temporary commission was given. the-

question for consideration ...before ' the. Apex Court, was.

as to whether the Central,Administrative 1ribunal .will

have jurisdiction to entertain the,, application .or not.

The Supreme Court held that the said person. cpuld; nq,t,

be treated as Army personnel.. an,d,..concluded,; ... v. . :

"9. As stated above, ' although
the appellant was selected by the Postal,
Department for appointment to the post' of.
clerk, but he could not be given •any
appointment due to want of vacancy in', the

•y



P

unit... of, . his... choice., undersuGh ^
... oi r ourns ta.nces t h.e_ g.p_pe.l ladji^was'i'offered i
an appointment, to,,w,or.k.,.as.a„cler!i<iTn the i
Army Postal Service on , the...,coodit '̂pn.^ that" '
he would remain a civilian employee • on !'•
deputation in the Army. The ' appellant-
accepted the aforesaid offer- and'V'agreed • '' •' '!
to the conditions that he would revert, to ~ , v
the civil appointment,, iii,,;.'Pos'ts'"'' and • i '
lelegraphs Department on„ his,;^relea?i frbm ^ "1', -"i
the , Indian Army.„Postal Service:^ . With
these conditions., '.the appellant-coinHnue'd,
to serve in the,. Army. .. as'; a- permanent
employee of the Posts , and Teygraphs"
Department on deputation a'nd'Cwas promated"
up to the rank of a Major in. the • Indian'
Aniiy. However, the appellant. wasfi^onty •
given a temporary commission '"and he
worked as, such_._ till.. the„,date . wHeo- his
relinquishment was orderedvvVh^"'
aroresaid.. facts clearly., demonstrate that
the appellant has a lien with the' Posts
and Te.legraphs DepartmentVi wonkin'gV.. "ort-
deputation in the Indian 'Army•'Postal.
•Service and at, no point, :.of time"-the
appellant became a full-'fledged army
personnel. Since the appellant'was' nof ^a
member of the Armed Forces and continued-
to work as a civilian on deputation' tc
the Army Postal Service, his case was'
covered under. Section 14(1) (a) '''.of - the
Administrative Tribunals Act.-' In- that
view of the matter, the High'Court was
right in rejecting . the writ- petition
1 iled by the appellant,, -whereas the
Central Administrative,,,'- Tribunal'-
erroneously . accepted,. the. claim ,,of the
appellant that he, is an. army perspnnel'.r
We, therefore, uphold the-iudgmen't-" and
order of the High Court' di^smissing "t-h^ '
writ petition filed by the' •appe-llant.^
Since the appellant while h'oidingi'! civil'
post was working in..„ the•,-VArmy '̂? Postal'
Service on deputation,- -the -Central-
Administrative Tribunal had jurisdicticm'
to entertain and decide the,. ..origin.al
application , filed', by the appellant... ... Wei
accordingly set aside the order dated
31-1-1997 passed,,,., by' the 'Central
Administrative Tribunal, Principal Bench,'
New Delhi, and remand the case to it to

•decide expeditiously Original Application
No.1647 of 1996 of the, appellant, -on
merits." , • ' ,

30. However, provisions of Section 2 had- not

been considered , and, therefore, the 'decision of' the

Supreme Court in the facts of. the case cahn.ot be held'

to be the question in .controversy,We,C" therefore, •

hold keeping in view the' ratio deci dend'i'^'of the- Delhi

• -r ^ t,..
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High Court that we have no option .but..to, conclude., that

this Tribunal necessarily,.rriust,„..hciy.e.,a.„3u(;is,cliction to

entertain the application. •,

Ill' Wb£I.HIR.,,..THE .APPLICANTS ARE BEING DISCRIMINATEni

3K Learned counsel_for. the',,applicants urgbci.-

that in the past, some of the.othei^;;personsrwho had

been taken on deputation with Delhi 'Police .had ,..been

absorbed while the applicants are being. disc:riminate,d;.L
He referred to us para's'^ 17 in'OA''.:.V40720b4 -''wher^iV'

names of such persons have been,given who,, had',;been.

absorbed on 22.11.2000.

32. The question for consideration is as to'

whether in the facts of the case,it can be termed to

be discrimination or not» Learned,counsel relied.upon,

the decision of the Supreme Court in 'the case, of STATE

OL..,HY,Sg,RE....AN^^^^^^ V. . H. SRINIVASMURTHV. ATP 1.^76"

SC 1104-. Perusal of the said . judgement revea:ls ;that.

question for consideration before the Supreme^ Court;
was If the person was on deputation and absorbed and^

If It was to be so done from the date he"/came' on

deputation. The Supreme Court held:

,17. On the other hand, it is an
undisputed fact that six other employees,
who were similarly, situated. were
absorbed from the dates on which they
initially joined duty, after deputation
to the Polytechnics. it is not the.case
of the appellant , that,...,, this . principle
whereby the absorption in the Department
oi Technical Education, was rela1:ea back
to the date on which a person initially
came on deputationwas.. ever departed
from., , excepting in the case of the
tespondent. This being the,., case,,.„ the
High Court was right in holding that the '
state Government had,evolved^a principle
that If a person was deputed to .the'^

Department of .Technical Education '-from

n:
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a Do t i-i e 1- de dartme. n t a nd„ he.,,s t ay e d.,,pd..,.-.
that other depar trnent....for.,;,.a; r.ea'^Qnable,
lona time his,, absorption in that
department should be .made .to .rela.te. back. .
to the date on which he was initially
sent." There was no justification ' ..
whatever to depart from., this principle, of,
policy in the case of the respondent., who
wa'=;c in- all material .,respects..„!.,:in the
same situation as K..,. W.• Chetty. , .Very ...
rightly, the High ,Court..,.has„i.held:.that_his... .
"impermissible reversion" J.for ; ;':a-...i.-short ;/.•
while in. 1955 . to, the. parent ... department. •
was no ground toehold 'that .he ..i.was,; . not ^ .
similarly situated as K. ..< Narayan'aswamy'
Chetty. This so-called ,reversion ^to the .
parent Department for a short perrod.,, in,
1955-56 could not by any reckoning v:be •.
treated as a break in his':service,
period having been treated as - leave.' Nor

• did it amount to r.educti.p.i>,,,Anran.|^^^
any case, this. Reversion''- :;was,-, not
ordered owing to. any fault ••.of ..;^the -, ,• i'• •'
respondent. it ,is not •the,-, , ;, j.
case that the respondent's work' in- • the . - • -i
Department of Technical • Educaticin • : was
found unsatisfactory, o,r-tha-t-.he; was.V'not..;..-,.;.:....-.-;.
otherwise suitable,or qualified;-, to . hold; . ;i . • .
the post of Tailoring Instructor 'in that.;-ij,,. •.
Department. That he was suitable to, be ,
absorbed in that post, is_ .manifest,, f rom , '
the recommendation of, the -. Public Service- .
Commission and is implicit '.-in. the' ' •
impugned order,._itself." _ rj, ' .. ;

33= That, is, .J'tpt; the„,,..co,ntroyersy.; , i^efore" ..ys^:

Therefore., the cited, decision ,must ij .be/.:h'eld ,.to ;:
distinguishable.,,, .. f ; ^

34. This question had been considered •byithe •

Tribunal in the case of ARJUN SINGH NEGI'V. . AlQK„oi-

INDIA ORS.. 0. A. No^-.6 6/,2003 , .decided . ' on • 2B .,'2. 2003 :, ,

• Therein also it was agitated tha,t two other ,persons have ,

been absorbed permanently. It was. held that it ..is alway,s

in individual cases that, has to, be looked into, on i;ts own

merits. . In fact, the Supreme Cour't in the case of JHE

STATE OF HARYANA & ORS. V. RAM KUMARMANN, JT 1997 (3)
'

SO 450 had commented upon the doctrine of. discrimi.natiori.

The Supreme Court hel.d.^J;iriaJt_GQ.ver.aoi©nfc;iiB:-its._.ow.o. reaso.ns

can aive permission' in similar, case-s ..tosome of • tt|e
emniovees to withdraw their ..resignations,.,.. The , doctrine

V>iv -,}fi
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of discr irriination is founded. upon ex-is,tence., of- an

enforceable right..,,. ..Artifile lA .wp.ul.d. ap.ply. ,only when

invidious discrimination is meeted out to equals.-'

35. In the present case-, before _us',as is, patfent ' -r '

from the impugned order, all persons' ta.ken on, deputation,

are being repatriated.. We have already reproduced above •

the said order. Once a common decision has, been' taken,

it cannot be stated that the .applicants _.are .. being

discriminated merely because some other person,^ in'. :the,' '

year 2000 were absorbed. Equality has to -be seen among '

the equals. Once all persons on deputation,,, are 'being

repatriated from whatever Force, we have no hesitation' in': ; '

concluding that the applicants cannot^state'that"they are |

being discriminated. Resultantly, we reject' this •

argument. j
' • • !

IV. IF THE APPLICANTS ARE DEEMED TO BE ABSORBED ..

IN DELHI POLICE ' , • , •.r, .

36. The arguments advancedV-have ,bedn""/th'a't''

some of the applicants had, been, working for., m'ore^-than' .

5 years on deputation. The,-' Rules,.' provide- 'for • ^

absorption and, therefore,., if is contended"that^ .'tlye:''; .

applicants must be deemed to have been abso'rb.ed.,. \ i; . •.

3 J, Arter the. arguments, had..been', conclude'dt. i =

the respondents pointed to us the decision'of'. the Full

Bench of this Tribunal,,,, in. the matter .of NET RAM , :

.CWQURSIYA v. union OF INDIA & OTHERS. . ' j.

0. A„ No. 1801/ZOO'S, rendered on. 5. 7. 2004.' In the\.cited'

case, those applicants were working as Constables iU-, > ' ,

Border Security Force'. ' They 'had -joined;- - the • ' '

s;
'• 'n



IntelHgence Bureau during the year' 1996 ,as L.Securi ty I
Assistant (General,) ini:tiall^„fQj:„a jae.rtj:,d...„:.of.. [f^ye '
years but continued on deputationT^r wei^e'/.not ^
absorbed and were repatriated :to , thiir ^/jDarent 'i '
organisation. The following, question.-had

for the decision of the Full Bench.::/,-;, H

^"IV W-iether-'the. a(Dpi.icaKt'::can"6e't^^
to have been absorbed in I;, B. :• •:under^--the

i. Whether the applicant has a riqht to
ff. considered for absorption in I. B. without .tiie consent of his parent department?

3. Generally." • , " . '
' ' ' . .r •

38. The Full Bench considered- •,various

precedents and answered .the,same: V

" (1)

(2)

(3

39.

Applicants cannot be deemed to
have been,absorbed in'IB- under
the respondents, irrespective of • -
the instructions on the subject.- '

The applicants .have no. right to- '
be considered for. absorption in
IB without the consent '.of the '
parent department in. terms of
instructions contained in IB ToM'
dated 13.1.1992.' •

Does not arise." • " •

Keeping, in., view, the . decision' ' of the

Larger Bench., in its broad principle, the argument
advanced that after the applicants had work.ed for more '
than 5 years and therefore., they are deemed to be' '

absorbed, must fail. . , ' ' "

<^0. There is another way of^ looking at the;
same matter. The question, of deemed, absorption;'''does,''.f
not arise because there is precious little .' on! .•:the

record to indicate. . that,, the. cgosent^,,of ;-;the;.:''pareht-X rii'
department has been obtained, !v , • 'r "' . ''i;'I

''If ,•
; 'V , ' f

' • <
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41... It was urged that under the^,Delhi Police-.

Act, ...Rules..,haye bee.n f r.arne.d_^D£U. .ther.efpre,,... in,

accordance with the Delhi Police (,General,„.,....C.p.nditions'.

of Service) Rules., 1980.. there could ... be.. .permanent .

absorption of the applicants , i.n...Delhi Police,.

• !

42. The said argument .shall be:- considered.'f ^

hereinafter .. wherein ,it_is contended tha,;t ' the said^!:'V,

persons have right of consideration.•,for,:being ;absorbe:d'''

in Delhi Police. Perusal of Rule ' 1 7 of -Delhi', •, Police,.

(General Conditions of Service) Rules, 1980 . clearly;
• 'I i;.

shows that . it does not.. . con template,^,,, the:.' deemed;.

absorption,. Resultantly, the said argumen.t must failj

43. Pertaining '.to the same argument,.; •

reference has been made to' the decision of RAMESHWAR '

PRASAD V. MANAGING DIRECTOR. U.P. RAJKIYA NIRMAN - •

NIGAM Lir^ITED & ORS. . JT 1999 (7.) SC 44 which /wil'l •be, ;̂

in-appropriate. We shall, deal with the. sa,id'.,decision..' .

hereinafter again but paras 14',and 15 of' the decision .,

in the case of Rames.hwar^ P.rasad. (supra'),: ;are,' ^b.eing'

reproduced below for the. sake of...facility:;'

"14. We agree with the learned' ;
Counsel for the Respondent No. ,1 '.and make. ;' "
it clear that an employee whO' is '...on , r.-
deputation has no right, to..be. absorbed in.
the service where he is wor.king on . ;
deputation, , Howeve.r r.... in.. some cases - it
may depend upon statutory rules to the
contrary, .. I'f_ rulesprovide, for >
absorption of employees on deputation
then such employee „• has a-, right, to .. be • !
considered for absorption in accordance
with the said rules.._. As quoted above,. • "
Rule 16(3) of the Recruitment Rules of' ; " i
the Nigam_. and Rule 5,._, of. , the...., U^P. ' '
Absorption of Government Servants . in. '
Public Undertakings, Rules,.. J. 984.. Provides... . •-
for absorption of an employee who are; on .- , 1
depu tat ion,

- f •!
•. i • "t - . ; ' [



15,. . In., the pr\e.senty,case.,,.
.cpns i der i ri g t,h.e.., i.J;'^PP-^ ^®.n t •.
that action... of_.r.espea.dao-tj^ljlaU4|̂ j5 ruat
passing th.e order for ,rgi.p^tt:iat:l..pn .' or
absorption qua„„ the.. re.s'pbnde.jlt;-;.^ ,wa.s^..,
unjustified and arbitrary. .'"On, the'.basis .
of Rule 16(3) of the.„Recruitment.,;. Rules,.
appellant was appointed on„deputation :in
May 1985u He wasrelieved :• from. ' his '
parent department on 18th November., 1 985 •,
and joined. Nigam. on 1,9th November.,1 985,,... ;
Under Rule 5 of .the U,P. Absorption of '
Government Servants.., ,; ' in . . '• .-Pubiic .
Undertakings Rules,.. 1984., he was-.required'
to file an application., for his.,absorption.,
in employment of iMigam. Thereafter on
the basis of letter dated 22.12.1987
written by the G.M. (HQ) and' on the
basis of the letter, dated 30.12.1987 .
written by the (NEZ), he opted for
continuation and absorption in" service of
Nigam by letter dated-,31st December, ,1 9 87-. •.
The General Manager.. (W. E. Z,. ), by,,>,'letter.
dated 17th September, ' 1 988 .wrot^/to , the ,
GM (HQ) that appellant's s^rviceyy:re6ord
was excellent; he was useful inljservice ,
and as.he was about 'to complete'S'^ years
on deputation, appropriate or.der .p.f
absorption be. passed.,,.. Nothing was,.heard.
from the General Manager.:, Furtlier- , on.
19-11-1 990, . as_soon_,as ..the appe.llant .
completed 5 years of' deputation,.' his',,
deputation ..allowance, was...,,: stopped,,.., wi.th ,.
effect from that date.. The - appell^n.t"
continued in service without an.y' ' break. ..
•As per Rule ^ of the U. P. Abso.nptlon, pf_
Government.. . Servants,..' ;„,,-in. . ,,(Public
Undertakings Rules, • 1984.:.,w.hich,, ' was !.,
admittedly applicable.,/ prpvides'^that .
government servant ' shall-Y.O'r'dinaVfriy'
permitted . to remain,.on ./deputatiph/, far; ,a ;'
period exceeding 5 ; years.; "/'•/If'' /the ' •
appellant, was not".! to- be-"'!-abs'Qr^$d,V./;fie
ought to have been- repatr-iated..'in' -ihe/.1
year 1990 when he, had completed',.5.,,: years-,,;, • .j;
of service on . deputatioi>..,.,rBy. npt^, ..doing i,' •
so, , . the. .appellan,tL .-..•is,,. ../serl,pus ly..;,
prejudiced. The .'delay or' inadvertent" i.
inactionon th.e:,..part-, of .the--Off-icers,/.'of
the Nigam in not passing., appropriate
order would., not.affect, the.' -appellant-"s - 'W •//)
riaht to be absorbed^-'- -v.-V-^

f.;..

; V

K

'̂:/i

Perusal of . the , findings, as,, well ;-as' •the,.-';'rules i'

applicable to the respondents, before 'thp. Supreme'Court

clearly show., that .there...;.was.... 'atime,'-..!limit..-,../ for' ^-|

deputation prescribed. Rule 4. clearly -provide.d that

"No Government. servant .shall., ordinarily.,.be,_ permitted.;'-/-

to remain on deputation for a pe>jip.'d '̂ jxceedin'g^ '

years'/ Thereafter... the„ subsequent, rulejprov.'i'ded,.: for. .
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absorption .of such persons... In , the matter b.afpre .the.

•Supreme Court, ,the_.pe.rsons ^,^e.r,e„poa.tXDUin'g,,'..tQ,,,w.Q,rl<. and

in face of the rules referred to above particularly.

Sub-rule (I) to Rule 5 of the Uttar Pradesh Absorption:'

of Government Servants in .Public. Undertaking's,.,. Rules,

1984, it was held that the concerned .person . stand ., '

absorbed in the service of Nigam. ...'

44. That is not the position, before', .us.
f

There is no such rule corresponding., to Rule 4.of the

Rules applicable in the 'matter before ' the Supreme

Court= In face of the aforesaid, the plea that

applicants are deemed . to have been. absorbed

particularly in those cases where they have worked for

5 years or more., must fail, ' - ' ' ' ; !

V. IF THE APPLICANTS HAVE RIGHT TO BE CONSIDERED

FOR BEING ABSORBED IN DELHI POLICE:.

45. Rule 5 of the .Delhi Police .(Appointment'
" ' ' - f'

Recruitment) Rules, 19S0 deals with recruitment to the • .i;,

Delhi Police and Clause (h) of the ' -.same'- ^reads •as: --;. ; ii;

unaer ;

.......

"(h) Notwithstandintj. anything
contained in these,'' Rule.s,' 'where-".the';'.
administrator/Commissioner of Police is'•
of opinion- that,, it is., necessary^...o'r.-.-
expedient in the interest of. work' so" ' to -
do, he may... make appointments , tO' all '
non-gazetted categories of both executive.--
and ministerial cadres of Delhi'Police on '
deputation basis by drawing . suitable.,'
persons, from any other ,Sta.te(s) or- Union...
territory or Central- Police Organisatioff ''v
or any., other ..force. . Where ; -'such
appointments are made by the Commissioner-
of Police, the same shall be reported to
the administrator. forthwith. , Such
appointments.. on deputation basis. • shal-l.'>.-'
also be subject to orders issued by ' the-

V
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Gpvt.of _India/DelhX.Administration , frora . ••
.... ', t i me t o, t i rn e, „goye t!ait,ip n., p.f, „ -' . ' 'i ',

aoverniTie-nt servants.',' . , v -"- "
' ' " •• • • • • V , ' • f 'I 1

It permits taking persons /frbrri/.. CentralPo.lice •

Organisations or. any ,..,othei:;^ force,,Pn._ depu;tatlon_,j,to

Delhi Police. Rule 1? of Delhi^^.Police,,;. (Generral\yj '

Conditions of Service) Rules^„., 1980.,, whiclT;;,has .strongly '

been relied upon, permits the-Commis.sioneit', of .fplipejv^yl'; !'̂ -v •

to sanction permanent, absorption in Delhi, Policeof. Ir, .

upper and lower subordinates^ with,-the j;cpnseht,-,;,and;,« •

concurrence ofthe Head_',of. the. Police, force , of the;.._^ ,

State/Union territory, ' or • 4:he-,r,' Cerrtral.,.,,;.Pplipe^

Organisation. The .said ,Rule rea.ds:;. :

• ' "17. Permanent;''
upper and lower subordinates' .in; : other.;'
police forces and vi.ce-versaj.-^' the
Commissioner . of Police,; „• Del.hi- "iriay; z; • • >
sanction permanent, absorption •i•n^:;•,De•Ihi.;^^^:•,•.•
Police of upper and lower i subpr;din,a'tes,,
except Inspectors from other' States./Union--'Ci^
territories and Central, v.•;.Pplice 'i-
Organisations. ,,., with.,,, their>-consb}it..V^H_d':;V' "
with the concurrence of the, ,H4ad^pf^'-.;the,.-;:v
Police ..., force. of. the.,:..;.;...-Stfa^te/Uniorny.
territory, or .the^ Central;;^;;':PGri'ce r ?:"-- •
Organisation concerned.^..:/.:, :Simi^^~iy-:^;-the:c>v- • •.
Commissioner of "Police,,, may,'-,;;s;aTijciiph.,i;;^
permanent transfet*..:. of:-upper;: .;an,d-;:I^er'^Vv: ^ ' ' ' •
subordinates of .Delhi ••./PpliceC.-K '̂xceptvr;:,-;:;:
inspectors .... wlth,..;.thein-.;,;,.;-;cpnsent,,.-;..-fbr.:i; t ,
permanent absorption .in- Police, ,fp:ripes .6f \ •v ',;;;.
other States/Union,/territor.ieis. pr:';iGentr'al'lv-'i V-j !-
Police Organisation, • .sublect •.";:^;t6..C>ttie:;c->^^

.concurrence... of .,,.the.'Head,,,,4ih=, "th|̂ ;!:VPPii;'cP^^^ !•
force concerned. ' In th'.e case "of • such'/;, '• ••, '• •
permanent transfer , .of :• an, ,;,In.spe.ctpr.•.of ;" I
Delhi' Police to any' • etcher ' state.':.Pr '
vice-versa, the-Commissiorier, of,,';'Police, , ' ;
shall obtain the- prior sanction :of- .'the-.';-.-.

.Administrator.",, •- >" ' - • '• ;• • '
. • I i

46. There was some controversy, raised. I^efore , |

us as to if the applicants, were taken p'n ' "deputation
; • ' . i .

under Rule 5(h) of Delhi Police' (Appointment & '

Recruitment) ' Rules,.. .1 9.80..„.. o.r ,not. ., The! plea.'- of;,.',,the ;

respondents to that effect must fail. /• j] 'A ' 'j .



47.,,.. This is the., pn 1y„..^nabII05..Rrdvlsiich

perrn.its,. ...c.ej'.tai.n persons .„p,t:,.,,_.t.,h.,@„,_,Cent|:a.,l ,,ep.,li,ce

Organisation or State Police. to .oofne on* deputation arid-

serve in Delhi Police. We have no,.hesitation., .

therefore, in rejecting,, the .co.n.ten tion:._ o.f t.hei,.,

respondents to that effect., • i

-r

48. Learned, . cou.n.sel, ,.for.,,„ the,:i applicants,,'

however,, wanted to take his plea further that' this'is

an appoi ntmen t to Del hi„ Pol ice'.,' . He,' rel led .upon,!, '̂ the.:

decision of the Supreme Court in 'the case.• of : SI"

.E.Q.O.P.LAL _,AND..„ A.N.Q.I.H,ER V. LT, GOVERMOR THROUGH rHTFF .

SEClgJAgY^ „„DgLHI AND OTHERS. AIR; :2000"'SC :'/^594, •" The

question before the Supreme 'Court' waS' • totally'

different. . Before the,-Supreme;, Courtv;-'the ^contrpversy ''

was as to if they were entitled to ;the. belief it of''the'

service in the parent department on. absorption.; in

Delhi F-'olice or not. Therefore, the,'declsioh of the

Supreme Court 'in the case;,of. SI Rpoplal v'(supra)' is

distinguishable. ' "

, ! • • j!

49, The applicants ' have .been deputed • pii''

transfer, i.e.,, by way. of. depu,ta.tioa, to-se'rvel iri^Delht

Police. The expression "he may make • appointments '̂'

does not Imply that It is an .. appoi:tTtitient-;::miae

regularly in Delhi Police. . Perusal of the Rule '-5(h)

clearly shows, .that_ appointmenti„.„is_.. on,.._,dep.utation

therefore,, the expression ^appointment' in the context

must mean only conferment of power to^act in Delhi

Police as Constables or otherwise when they come on

deputation.

>

i.' •
A,

, • ;• •>-. ,

.1-

.'W

•'I • ^
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50 .Once the appointment..is .on deputation, it

carries all. the..j-.i.ghthe.r . than a

regular employee.

51. So far as the Rule 17 of Delhi .Police ;

(General Conditions of Service) Rules, 1 980 is

concerned, it does not confer any power or a right; to.'

a person, on deputation to .be absorbed. :It .depends;;on-. . -
I • • . \ ' • .

the sanction of the Commissioner .of,.P.oli.ce. Certain

other conditions which we have referred to above need i

not be repeated. This question., pertaining to' .' 'I . •

interpretation of Rule 17, had •been ' a „sub'ject ^fria.tter • •;r

of controversy in this Tribunal. It wa'':fe hel.c:i,,\ .-...that; '

there is no such right in favour'ofvthe/depu.t'ationlsts ." •

in this regard. Those persons challenged,, the de'cisipn V

of this Tribunal in OA •decided,-ion 29'.;8. 1.9.97-/ .1'

and the Delhi High Court upheld' the ,sameVhol'din:g .'.'that -.J',
orders that have . been passed.,,'/in.. administr.ati've ..

'I . ,. I.

exigency cannot be followed. , The -Delhi HighCourt :!• /y

reproduced the findings of. this ~frib^u-nal;'and'ag'r^eed j,;' .i.

with the same in Civil. Writ No. 5220/1 997- dec'i'ded, _'on';

7.2=2001 entitled CONSTABLE NAFE SINGH ;V. UNION OF :

INDIA & OTHERS. The order reads: v..

Paragraph . 7.-:of;. •••the;;
impugned Order is reproduced as below':;

_"Rule . .17...„.,' of.,,, /the.... Sferyi-c©
Conditions Rules does not. recognise. any .
right, in favour-of a .deputationis,t fohj;"'
absorption. It only gives'discretion'"to -
the Commissioner of Police "tov/-sanct3lon®^'-
permanent absorption of';.ce£taiL.n QppfeK.-a'hd;
lower subordinates, in, Delhi' Police fronr .
other States/Union , territories _a^^:•
Central Police Organisations,.with.their -•
consent and subject to the. concurrence, of
the Head of the. Policeforce.;../conc.ei^ned.
Accordingly the cut off date • for ..
absorption cannot., be. fixed oh..,"'which •' a ..,
deputation ist becomes 'eligi-ble'• for,--
absorption, but it, would; be a- ." .date on;,'-
which absorption is decided to ;be. made. •. ,



id'' -

Iri the present caseb this Triburial had
ear 1ier:dir.ected.. ^„.i n .c.Qjnrrian.,; jijj.dgmen t

. passed in . 0. A, No,,l f^21 /9J _..and.J:;;s.iiril,lar„
other applications ..that,.if. the, applicant
made a representation, it, would be
considered by, the respondents and'if the
applicant was found to possess,, the
requisite qualifications under the Rules
on the date of the , impugned order of
repatriation, that is, on 23,1.1991, he
may be absorbed if .otherwise,, found .
eligible for absorption. Admittedly, on
23.1 = 1991;. the applicant' had crossed the
age of 40 years and., therefore, if he was •
not absorbed, he has no reasonable or".
valid ground to challenge the order of ' •

• his repatriation., We may also point out
a decision of the Supreme Court in State _
of Madhya Pradesh and others vs. Ashok
Deshmukh and another, 1988 (,3 ) SLR- 336,'
which says that in the absence of ..bias •
and mala fides, an order of repatriation'
made in administrative exigencies cannot
be challenged. We, therefore, find no'
merit in this O.A/ Accordingly it
deserves to be dismissed."

We , are, in. agreement .with the
above findings of the Tribunal as it- is-.
settled law that a/deputationist has no
legal and vested right , to resist
repatriation to ' his parent ' depar'tinent. •"
The petitioner was repatriated " as.,far" •.
back as on August .8. 1992 "- andjr he.. ;'
continued to agitate this questiori beforfe'', i; --
the Tribunal as well as .before ..this-,;-"

. Cour.t. . , We ..do ...not..flnd..a.ny..gr.Q.U,nd-..^tQ;-..'take.:';;
a contrary view . than,, the view':' as •, •
expressed by the Tribunal in t.he- Rfes^e^tv
case. The petition, is, therefore, devoid' '•
of merit and the same, is dismissed,'. •, ; • '
accordingly." •' , • .

This provides the answer to th,e argument' so ; much /

thought of by the learned counsel. .J-v.. .t;

52. In fact, the Supreme Court in .the case of.,
s • •' .

OTHERS vINDER SINGH AND OTHERS.

(199?) 8 see 372, held that a person,, on., deputation,

cannot claim permanent absorption on- deputation post.

53. Learned counsel for the applicants in

fact urged vehemently that once the rules provide that

C.1 person on deputation can, be taken and,, permanently

. -|J; .

li
is" •'

. ii

."!• i:-
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absorbed, therefore, they have', right .to be considered
'i

and once that right ..is,,defeated, and ... not being

given, the Articles 1^4 and 16 of the Constitution are

violated-. Our attention in this regard ', was. drawn

towards the decision of ...yie^s,up.re,me,..CQurt;:.in.,.th,e,case ,

My.!iIYA£P,A,_ ..NAIPU v. STATE OF KARNATAKA ANn

AIR 1976 SO 2377. Therein... alsoj • ;,the

deputationist Senior Health Inspectors wei-e/'claim.ing a

similar right of permanent absorption ,ah'd t.he' iSupreme

Court held that such a_right did,..not exist. ..,.It. was i

held that there was no scope under the Cadre and

Recruitment Regulations, for their, absorption and it

was impermissible- to-do-so. rhtS" ^hOWs thcrt' th^;'citecl'" -

decision was confined to, the peculiar . facts, t.hat were

before the Supreme Court and is distinguishable.

54. In the case of STATE OF ANDHRA PRADESH

MD.—another v. SADANANDAM AMD OTHERS. ATP ,1 989 SC

2060, the Supreme Court, held j

"16. We are now only left With the
.reasoning of the. Tribunal, that there is no
lustification for the continuance of the old
Rule and for personnel belonging to other
2ones being transferred on "promotion: to
offices in other, eones. In drawing such
conclusion,, the Tribunal has travelled beyond
Lhe limits or. its. j,urisdiction. We need only
point out that the mode of recruitment and
tne category from which the recruitment to a
service should be made are all matters which
are exclusively within the domain of the-
executive. It is not for judicial bodies to
sit in judgment „ over the wisdom of the
executive in choosing the mode-of recruitment
or the. categories...,from which , the,,.recruitment
should be made as they are mat.ters of policy-
decision falling „.exclusively within the
purview of the executive. As-already stated,
the question of . filling., up of posts by
persons belonging to -other local -categories

2ones is a. matter . of administrative
necessity and exigency. When the Rules
provide for such„„transfers, being effected and

nronr'd r p"" assailed on the"..I ound of arbitrariness or discrimina.tionthe

f ••



Jpi.

oolicv of transfer ^ adpj?l,M,_ bv..., ^he;
Governrnent cannotbe.,,strmk_-te^^^^ -
or Court of. Law,." ; ... • ^

It,. i,s.,„pbvio.,us th,at,.S,up,r,erne „Co.u,ri..bMd _tha,t,. if there

a .policy, .framed,,_, .it...should,, be adhered,_ to.... .But as

would be noticed hereinafter,. the policy is subject to

change and in the present case, the, policy adopted hajs

been not to absorb .any of the deputationists. -

Resultantly, even the cited case v^ill have nio

application to the facts of the presen.t case. •

55. Our atten.t.ion..,in. this. r'egard'xas: drawn, tjo .

the letter written from the .Office of Commissioner Q,f.

Police in the year 2000 referring, to the fact -.that
: 1; •

there is a policy that after one year., a person who

has served on deputationcan . be. considered.. • . -

56. Our attention was further; drawn towarcls

Page 6 of the counter, reply,.iin^OA 1293/2004 thaf.th^p:
were certain guidelines in this regard.'.

57. .. On record,'.no- such.; guide1ili.f?'•;h•

produced. But the policy decision;or ,.guidelines'^
this regard can always be. adiudicated on;-.basis of -.Ijlhe,
material placed before us. As would -be. not.lced.,.! the.^ ••

• • • • ^ --v.-: .
respondents , have„.taken, a..,decision hot to •,absorb -any;;of

the deputationists. The reason given^ is: .. .that;,:,m|r^ . ;
than 500 Constables have ..... been recr.uited ; arjid,

therefore.. the deputationists must be. reverted back.
1 ' '

It is obvio.us that., there, .is a„ .c.hang'e .in, the policy '̂ nd

what . has been referred "to above on behalf of ;the

applicants, will cut a "little ice in the backdrop'=of

these facts. , ' ' '!



58„ In..,, that evM't. .aeariaed.cout;i,seX.,.,fAI™the^^^^

applicants has drawn our attention .to vacancy
positions . to .demonstrate that,,sufficient . number., of.
posts of constables are still available. Even if the
new Constables recruited or absorbed, still there
would be sufficient vacancies.

59^ This is . a policy decision. The

applicants had been taken on deputation as per the
reauireraent. We have already referred Co above that
the applicants have no rlaht to be absorbed. It the
respondents do not Intend to.absorb them permanently,
they cannot Insist In this regard. In this view of
the matter, availability of the posts will not oonrer

a right on the applicants.

60. In fact,, most of the present applicants

had earlier also filed Petitions in the Delhi High
Court. Writ Petitions ... No. 9100-9-226/2003 came up

before the Delhi High Court on 27.-.1 .2004. The Delhi

High Court dismissed the. Petitions holding that-

"We have heard' the•counsel . for
the petitioners. . We. do not •;,find any
force in the submission of counsel for .
the petitioner.,:. The/petitionersare
recruited personnel of CISF, ,, ITBP . and,
CRPF... Their, period, of. deputation, to the
Delhi Police was for one year. Even
though it was contended before us that
Ministry of Home •'Affairs'•fh'e"""""'•"
terms .for deputation .for three years but
Delhi Police has taken the petitioners, on •
deputation , for, ., a period of -.o.ne ' year.
t|-ier-efoi"e, thev cannot clciim that thev
areentitled for deputation to a period
of three years. Even otherwise if

certain posts are to be filled in Delhi
Police whether for the purpose ef- Mif
recruitment ox. in terms of the affidavit.
which has been filed in Public interest
Lltiaation ixi other writ petition FhaT
Itself cannot give right to "the

j;
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•u

D.etitioners for ..ap.pointmeri.t „to _such.„po?ts,
or ToF'Tm continuation of deputation
or moreover these opportunities, of
erriDloviTient should be given to, other-
persons who are , unemployed and are-
seekina employment,,.as Constable...in,,Delhi
PoliceT The Detitio,.n„ers„.wh,,g„.!iay^^^
been working with t:he_r^,pectiy^D «I —^

pi!E,§m.iIi..ta,rY. or aan 1sa t io.as„...h
aoDointment or con.tijiuati^oji..oT

ThAi r Heputati on if respon den t do_..not
desire the same. . .However, Mr. ,. Bhushan
has contended that children_of some of
the oetitioners,. are studying, if ,, the..
transfer order is given effect from
3. 2.2004. it would...entail hardship to the
children' who are studying in. schools.
Mr. D.S. Norawat. DCP (Headquarter)
Delhi Police is present in the Court. He
says that they will not implement the
transfer order till SO.i^.ZOOA-.

- *

(Emphasis added) •
'i

This answers the arguments of the applicantSa ..Because- ;j

as far back as January., 2004.. their claim had been •

rcijected. keeping in view the.hardship. ,. they, , were,

granted stay to implement the transfer order, till

30.4.2004., We were informed ,, that,.. thereafter the

General Elections were placed. It was fbl-iowed, by the.

impugned orders., A fresh,,, bunch, ofpetitions have been'

•filed. Totality -of -their; facts- -indicate tha-t :the.re.-is..'.

no meri t... therein.. • -• '

y

61, For the reasons given' above, the
!

aforesaid Original Applications must be held to .be- ;

without merit. They fail and. are. dismissed, - j- j

\ r\ = rv. 'opcioi I 7 tu T-ct^v- —

Member (A)

,/NSN,/

9.7.2004

:x'^ ;,0-'
Chairman, ^

At this stage, learned counsel for the. applicants request

that some time may be granted to challenge this order, , We allovj
the applicants time upto 19.7?;2004. The interim order passed in

individual cases would continue till i9".7v2D04.

Issue DASTI order.

( R.K. Upadhyaya ) ( V^^'-^ggarwal
Member (a) Chairman


