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0.A.No0.1309/2004:
M.A.No.1113/2004:

Rajendya Singh & Ors.
, VS, . ...
Union of India & Others

0.A.N0.1310/2004:
M.A.N0.1114/2004:

Ram-Chander
vs.

& Ors.

Union of india & Others"

O.A.N0.1327/2004:
M.A.No.1122/2004: b
M.A.No.1123/2004:

Vijay Kumar & Ors.
Vs,
Union of India & Others

0.A.N0.1329/2004: . .
M.A.N0.1125/2004:

A.K. Mlsq;a & Ors.

Union of India & Others‘"m

0.A.N0.1351/2004:
M.A.No0.1138/2004:

Ram Kumar & Ors.
Vs,
Union of India & Others

P

.; Resnondents

XK A§p1i¢ant..m

... Respondents

e

- i
.o Apﬁlicant&,A‘
" .. Respondents _
v}f. Apnlicants 4;
T Resnondents

L.VApplidahts f"_

T "iwffﬁééspohdents L;“
| X

... Applicants -.

... Respondents

R Apﬁlicahis.,

NI

.. Respondents ;
B ‘ T i

e 1oy it e e - qi
f

|
Applicants~= o

‘ REE Respondents ;

-_‘i N



4.

31, 0.A.No.139/2004: -
M.A.No.133/2004;: e S L
Jai Singh % orthors . e .t,Applicéﬁts_
vs. . e ‘
Union of India & Others .. Respondents ;
32, 0.A.No.243/2004: o - T
M.A.N0.212/2004:
Desh Raj & Others _ e Abplicants_%w
vs. e e e e R
Union of India & Others . Respondents —
T
33, 0.A.No.1367/2004: e
M.A.N0.1145/2004: ;
M.A.No.1146/2004: j
Ravinder Singh & Ors. .o Appiicanfs‘ i
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M.A.No.1203/2004: ™ g
M.A.No.1204/2004: -é
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Bahadur Singh & Ors. .. Applicants : %
vs. . : Do
Union of India & Others .y Respondents L
Note: Details of the memo. of parties are in”their»§ ﬁ
__respective OAs. e ‘ o
Present: Sh. K.C.Mittal, counseluforwapplicahts;ﬁn_"' ﬁ
OAs-1465/04, 1466/04, 1470/04, 1471/04, i
1507/2004, 1510/2004,_1512/200@, 1517/2004 o
1527/2004, 691/2004, 1225/2004, 1278/2004, 7"
1292/2004, 1293/2004L,1294[2004g;1309/2004*“'?7 :
1310/2004, 1329/2004, 139/2004, 140/2004 and
243/2004, . — e ‘*=i;
Shri R.K. Shukla and Shri C.K. Shukla, ‘

learned counsel for applicants in OAs- 1572/2004,

1483/2004, 1485/2004,

1493/2004,

1327/2004 and 1427/2004. .

Shri Rajiv
applicants
Ms .Varuna
applicants
Sh. Sachin

Kumar,

Shri B. Dutta,.

»»»»»

learned counsel for “ﬁ
in OAs-1271/2004 & 1351/2004 ., , = 7%

1511/2004, . »T

learned counsel for
in OAs-1461/2004 & 1367/2004 -
Bhandari Gugnani,

i

learned Additlonal Solicltor General

Chauhan, counsel for applicant 1n OA-1557/04

alongwith Ms. Geeta Luthra, Ajesh Luthra and Shri. .T

Saurabh Ahuja.,
OAs.

_ ORDER

Justice V.S. Aggarwal:-

The

vear 1978..

Section 147 of the said Act,

Delhi Police Act had been enacted in

learned counsel for;respondents in all .

1
1
!
T

ithe

In exercise of_the powers conferred under -

different rules‘including,
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the DelhiAPolicef(Appointmenﬁ“ahdeeorﬁfémeht)'Rﬁles;
1980 and the Delhi_ Police KGeneral Condltlons of,
Service) Rules, 1980 have been enacted ..For _ proper _

administration, the Union Terrltorywhas_been, divided -

into different police Districts. Every = police
District has number of police statlons. Ihere,is - an

officer incharge_  of the_ Dollce head 1n eachmmPolioe

Station.

by

2. On 18.9.1998, the Addltional Commissioner

of Police had wrltten to the Joint- Seoretary, Mlnlstry
of Home Affalrs reauestlng that in order to make .2
new Police Stations which had been sanctioned, 500
more Constables would be “required from Cehtral

Para-Military Force on deputation. The said letter

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new.
Police ©Stations sanctioned by the: Govt.
of India to . start‘_ functlonind'
immediately, 500 Constables from “CPMF
will be given on deputation till - .-Delhi

Police raises its own force to man these
Police Stations. :

2. It is, therefore, requested
to kindly intimate .the names ' of .500
Constables, who are willing to come .-on - -
deputation to Delhi  Police, .at. the. « .
earliest so that action for compTeting,.
the = formalities . regarding. . their.
deputation to Delhi Police . is. completed:

promptly. A copy .of - the terms:.. and.’ s ..

conditions for deputation in-Delhi Pollce'wif
is enclosed for ready reference.g,

' Yours falthfully,

: “sd
(S K /;AIN)

ADDL, COMMISSIONER OF. POLICE.‘a; ﬁf¥@4~*

HEADOUARTERS DELHI:" -

7

B T e PR
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3. . There upon, the Joint, Seoretary,_Ministrg

af Home AfTairs. had wrltten to dlfferent Pd - '1ita-f

Forces like Border Security Foroe. Central' Reserve"

Police Force, Indo-Tibetten Border. Polloe and Centralf

Industirial Securlty“Foroe_vldpwletter dated 25 9.1998

It reads: ]""I L .

"Dear Sir,

Kindly recall . my = telephonic . !
reguest sometime . back  _ regardipg .
deputation” of constables from your force - "
to Delhi Police to operationalise the.
newly created 17 Police Stations.: As the
Delhl Police will take some time to-raise
its own manpower the Para-Military Forces
may provide  about 500, Constables on.:
deputation to Delhi Police as per the
hreak up glven under:_ . ‘

CRPF 200 §
ITRP 100 |
CISF 100 i
BSF 100 ;

It is requested that nominations
of Constables for deputation to Delhi -
Police may be sent immediately. A .copy .
of the  terms _ and,  conditions. . for -

deputation to Delhi Polloe is’ enoloqed ‘

Yours 31ncere1y,

PR A N

) |
(0.P. Arya)" .
. On different,dates_whioh_are_basidally;iﬁ'

the vear 1999 followed hy 2001, large number of

nersons serving in different Para- Mllltdry Forces were

|
taken on deputation to Delhi Police. We take~llbertw

in reproducing the representative. order dated 5.1.199?

whereby certain Constables from Central, Reserve Police - .

Force were taken on deputation, .. ..

L R I
. N

"In exercise of the powers
conferred by the _Commissioner of Pollce,,‘t
Delhi, the Addl. Commissioner of Police, .
Estt., Delhl _is__pleased_ to_ _take the ..
following Constables on_deputation . fromhﬁ L
C.R.P.F.  to__Delhi. Police only fo or_.a .
neriod of one. vear w.e.f. the date they -

Jresume thelr duties in. Delhi Pollce,u on. . °
the usual terms andg cond1tions*~ :

e e e e e i e i




e 2 By Virtue of the Qﬂesentﬁanpﬁicationhm_we

Dropnese to dispose _of . the above said Original
i

Applications. They all pertain to the same
controversy oT repatriation . _to  their  parent
department. Some of the applications were filed after

the earlier filed applications, became ripe for

hearing. It was. considered, .that _.since . commorn

duestions were involved, thereforé, theyjshquldﬁ%eard

and decided-together. et o+ e T

8. All the applicantslare.assailing the order
epatriating them to their_paréht, department.  The

order in OA 140/2004 reads:

)ubwuct ~ Repatriation of deputaLlonlbtbycf
to their parent. Department

It has bheen decided to repatrlate
all the police personnel taken ~ on
deputation from _ BSF/ITBR/CRPF/CISF  to .
ODelhl  Police, on 3rd of February 2004 -to:. -,
accommodate candidates dlready .selected
for the post of Constable and 'dwaiting t
call letters since . January, ..20038, .<-A- llst“‘““
of the depuhatlonists is enclosed.qg :

¢

The deDUtdtlonlStb/COhStdbleS mayf” S

be informed immediately ‘against thelr"
nroper receipt that . they w111 be
repatriated on 3rd of Feb, f 1004 to- their;
. barent depaﬁtments? and’ < no. further[
extension will  be granted . The
acknowledgement in token of hav1ng notedi
the contents of this letter by the -
individuals may bhe. Kkept on reoord -

(D.;.NORAwAT)
DEPUTY COMMISSIONER OF POLIGE
HDQRS. (ESTT.): DELHI.",

.7+, The _ sald order is ‘being '*‘*ailed . on

various grounds, namely, that the order - S0 passed is’

discriminatory. 1he”_dpplloant;ﬂd:e deemedm to have

been absorbed in Delhi Police as per Rule 17 of the

Delhi  Police (General_ Lunﬁltloh\ of Serv1ce) Rules,

1380, In any case, they cannot be repatriated. and
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i

have & _ right to be . considered - fork permanent.

abgmrptionawmwltw,h . also.been. erted _that. ldrqe_

numbeir of vacancies are available dnd the respondents

|
plea to the contrary is not correct. oy }
B s %
: |
8. Needless  to state that in the repllés
- . 1
filed, respondents have controverted the asqertloﬁ

s

made by the applicants. They assert that there ha
heen  suppression oF facts in some of . the . matter %
Therefore, those apblicahts should not‘be heard Thc
jurisdiction of this Tribunal to hear the applloatlons

is also bheing ohdlleng d,be51des the merlts ,of Lhe

matter, contending thdt abplloants have no right q
clailm in this regard, which  we shall take~' u
hereinat ter,

3, The first and foremoétvl quesﬁioﬁ;

therefore, that arises is:

a

Iy. IO EFFECT SUPPRESSION OF FACfSE;

10. On an earlier roasioﬁ;:OA ¢39?2004,"O% |
len

140/2004 and OA 243/2004 had been con31dered by' thl

Tribunal, It was notl zed . by thl% Trlbunal that 42 ofii.

the applicants had earller Tiled dh appllcatlon:'ln'

i

this  Tribunal which was dismlssed~and this fact has.

been suppressed, Since__ the , other applicaﬁﬁs"hab' ;

P
<
“a

ioined them in verifying the wrong facts, therefore]
the entire applications. were dismissed,,‘_ﬁpplicanté

flled Writ Petition (Civil) Nos.9562-9640 - of. . 2004

. . v I
The Delhi High Court recorded on 31.5.2004: :  ”"%‘
. . : i

Pt
1

-t

r

. D ‘



hacomes

pointed that even Lhe Delhi High Court felt that 47 of

them who _ suppressed. the: facts, had apptoachedg.

-\

ALl theese betitions: L being ...

_identical in_nature and arising out of .a
_common __

petitioners’” OAs are disposed of by thls
common order. e L
Fetitioners are on deputatlon to
belhi  Police and have beeh ordered. to. be
repatriated to their respectlve',parent
departments. _They challenged_ this Jin o
thelir aeapeclee 0As before. the. rrlbunal
on the. plea _ that, they had_ a_-right__of:

absorption Cin . _Delhi __ Pollce.wuj The ..

e

Tribunal, . hOWCVLr, Alhbt@dd “of . deallng
with thelr case on merit rewected thelr
OAs  on the ground that 42 of. them had
suppressed the dismissal of OAs filed by
them . earlier on the samu subjeot matter.u,

Petitioners _grlevanoe 1s two
fold, Firstly - that. thev.. had clalmed
dbelpthh in Delhl Pollce onh iseveral
grounds  and secondly_that even if it Was '’
assumed that 42 of thef had suppressedv

some  information and 0 had apprdaqhedh“'”\

Tribunal with unclean hands, the "OAs -

filed by ofhersfoouid““NWOt“‘haye““baeﬂr“v““**

dismissed for this.

We find merit in the plea.because

even 1f it was accepted that 42 out of

these DelltLOh@FS had approached Tribunal

with unclean _hands,_ it could not_ have“

constituted a basils “For dismlssal of OAS

filed by other petitioners.- Thelr clalmnﬂ
for absorption was reguired.’ :fben

considered on_ merits., It seems .that
Tribunal had failled to . take “this ~in
regard and  had rejected the OAs; rof. . all .
petitioners -on this ba31s. The Tribunal
order, _therefore, _can.t, sustaln and -

sel  aside. Pet;tloners_ - OAs - ;,139/043~

140704, & 243/04__shall :revive.. ‘and . be’
considered afresh by . the Tribunal and,
disposed of on merits by - approprlate
orders. We are lnformed that’ similar..
matters are coming _up. before it tomorrowL
Partlies are, therefore, ’ dlreoted to
appear_ before _ the Tribunal on - .1.6. 2004l
and  seek considerdtlon on their 'reviVed
UAS BLSO.. . o s e o Lo
Dasti."”

1. Keeping 1in view, the said - findings, -

Trlbunal ol der dlsm1551ngh?w

it

unnecessary to probe further in‘thisf regard.

12. _ On_ behalf, .of the resoondents, it

R wa*—‘s,

hé!”

e v e i e e



Tribunal  with LUncleaned, handsiwﬁnd therefore.w‘the Ir

claim should be dismissed. &_have no. hesltdtlon ,ﬂh

redecting  the sald argument beoause the. Delhl, nghl‘
Court had only stated that claim on. merlts should be :
decided. Keeping in view this 1mportant flndlng whlch..

is  the penultimate. finding, the above saldanﬁaots~%-}*ﬂ

recorded, . “even  if--it wagwaccepted thaL 42 out of

these petitionérs had approached Trlbunal w1th uncleanv"

hands™, cannot be highlighted by Lhe respondents.f

T8... . 0ur _attention . inﬂthi&,,regard by he,-‘

respondents was drawn, besides above said’ faotsj to OA

1271/20084, %~Learnedh_oounselww‘fon_,thewgrésﬁondenps

contended that there is a misstatement on" facts of"

possibly change of the last page. of the _relevant .
clause illegally and therefore, the petitiéh,fmus&

A S P
fail.

14, Perusal of the said 0A revealed that :ik

!
|
el
i
i
2
i
i
!

was  filed on  13.5.20064. Them'applioants Lhereln

challenged the order of 14.5.2004 which has not even_‘

passed on that date. Tt Was eloquently explalned thai

when the petition was filed on 13.5.2004, it was

—h

returned by this Tribunal and . thereafter . itf

2
-2
- h

re-filed and this plea of the reqpondents should‘

no

be accepted. ¢ e e -
1%, ‘We have no hesitation in rejecting th

sald argument. .mmmwwwww%mm;ﬂw“.“-

15. Rule 5 of the Central Admlnlstrativ

/

Tribunal (Procedure) Rules, 1987 redds _as under.hhji 

s, Presentatlon and scrutiny of
applications.~ (1) The Registrar,: or the
officer authorised by him_under .rule 4,

shall endorse on every appllcatlon:5gthe'ﬁ




"f’Z f4

_date  on which it is presented_or deemed

. to. have_ been presented under. that rule”
and ohdll slan_the e ndursement R%' :

(Z2) If,,  on .  scrutiny, the
application 1is- found to be in order, it
shall be .duly registered and .given ' a
serial humber. Lo

(3) If the application,. .on = -

scrutiny, is  found to_ be deFeotlve and .
the defect noticed is formal in: nature;‘j
.the” Registrar  may .allow the paﬁty “to
satisfy the same in ‘his presence, dnd 1fﬁ
the said defect is not- Formal in nature,'
the Registrar may allow the applicant'
such time to rectify the. deregt as’ he may
deem it [where an applloation is
received by registered. - post, . the.: -
applicant shall be informed . cof ' . the
defects, 1f any, and he shall be. reguired
to rectify the same w1thin such - lee as
may be stipulated hy the Reglstrar] C

[{4)(a) I the applloant fails‘tp o
rectify the defect  within. the “time
allowed under sub-rule (5), the Reqistrar.,
may, by order and for . reasons. < be .

recorded 1in writing,- deollne to- reglstehiﬁ*??

the application and. place the ‘matter -
before the Bench fonf apprqprlate?‘v
orders. 1" S >,”‘ gvn . .

i e P

'I?, Perusal of Lhe same . olearly xhowsA Ehatji

when there  are certain . defegts Ln Lhe petltlon, ﬁthe*4

‘.. o

SAME oan-onlv-be~removeda; Wlthout the permiss1o

the Trihunal. ,Lhe rellef oiaube could Hdthe

or  interpolated, Necessary applioation for amendmentff

Ty

must be filed. It has not been done so.”’ln‘ eltherfi ;

5

way 1T  the applloatlon was flled even before théf
impugned  order  was.  passed,_ At must be Laken_ﬁtqglbaf'

without merit and in any case lT there 1s any ohangef”"”

D e s e

- . W

SO, S

which is not permitted :i ldw, u'thQL‘ Deiltlonaf’ﬁ
necessarily on this aﬁpect has . to fail However,T* o
keeping in view. the Flndlnus whlch we Zha alteadymj”ﬁw

MoK }...”., T ‘”

referred to above in the ert Petltion,frled we,mustf'

delve on the merits of the matter.,ﬁ

[

I1) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION:-



fas

the ﬁuquﬁl

i

18.. . The_question_ as, to_whether thlbﬁ Iﬁlbdnal

lon to. entertdlnmmihe P

pertaining to members of the otheh'Armed Forces

are

i ot

applicants

an

an

Sar

Others

deputation, the learned’ counsel for

qppllcations”

who E

the'

),...4

had drawn our attention Lo the fdut that 1n

lier application filed by Sh{; Satender Pdl and

(OA”NOQSZOZ/ZOOT,hd961ded on_

Tribunal had dismissed the abplloatlon holdlng

saic

Mo.7406/2002.

sald

orde

of

or der of this

"e _‘havm_wwhvuon31dered the

agoecié} It 1s & well known - Taot that~
cause of action is bundle of faotb, whloh.J
constitute cause  of actlon. o this !

case, the question_ of ,absorptlon ‘1s
involved. For the purpose - of dbsorption
it is a well-settled principle that_ the
concurrence of borrowlnm department,
lending _ »
enplovee is required, unlegg " the
concurrence of all these three parties is
there, the employee cannot be absorbed in
the borrowing  department. 1In the , case
the leading department has not glveh the
NOC  desplte the: fact. that the borrowing
department has written letter .for this
purpose  for granting of NOC, by the
present department which is a BSF: and
emplovyeses are also that of BSF, . so _ the
court cannot assume the 1ur1<diotion to
give any direction to the BSF authorities
as  Section 2 .of the AT Act does ~not

empower the court  to ..entertain - “this

netition of member of any Armed - Foroes
seeking a relief against Armed  Forces.
Besides that since the pareant department
1tself has not given _the NOC rather” they
have Odteqorlcallv reTUbed to give  NOC
and  rather BSF authorities had requebted
the Re%oond@nt« to relieve . the
applicants, so they dle repdtrldted

per Annexure R-6, R-7. :

19,

Trlbunal bv flling

corder  orimarily  on the ground that 31noe

"

the

had heen passed by the. Intelllgence Buredu,

challenge

1r1bundl and YHHIGUDOH 1t de held

deod;tmént as‘w,well&gaswwwthe,

The applicants thereln had phallenged

. The Delhi_High Cour’ had set a31de

to it xquar@ly fell withln the nurisdlotion

”.11 2002),,th1
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rmion m—;

(.

el

. e flnd substanue 1N, t e;wpled
.becayse petltzoners OAwﬁmwaSj,_direoted
agalnst, order. dated J1.11..200; QVnnexd}e
A to  0A) deaed by thewWIB .ﬁwhereby :
petitioners were be ordered be,,ﬂw
repatriated. The . Trlbunal was - required
Lo examine the validity of. th1<,lorderv
First because it had taken over .the issue
of  NOC. . Since this order . was passed.. by.
the IB, any ohallenge to it squarely fell
within _ the wurlsdlctlon of the_Tribunal.
_Therefore, the order _bassed by_ it wdshing
1ts  hands off cannot QUStdln and is set,d

aside,

3

The Tribunal is . resultantly
directed to revive QA 3202/20071 and_
consider it afresh and dispose it of by
passing  appropriate orders under  law.
Parties to dppear before it .on 2znd
bDecember, 2002, *HMeanwhile . petltloner %
present status in IR which was. protected )
hy the Tribunal vide interim order  dated =~ T

11,2001 shall not - be disturbed till
dlSDOSdl of their OA within Four months
of first appearance of parties, "

20, We know from the decision ih'the case of

L.... CHANDRA KUMAR v. UNION OF INDIA AND OTHERS 1997 g

SCC (L&S) w77 that Lhe 5up|eme Court 1n
terms  held that right
of  the

decisions of' the

stubject

the High court within whose 1ur

concerned  fell.

the Supreme Court,

conclude that the de01blons of the Hldh Courts

bindg this

jurisdiction,

21, However, reénondents’ﬁ learned _oounqel

contended  that the question,ralbed about Lhe 1nherenL

lack of durisdiction of this Trlbunal had not been

agltated or raised beFore the Delhl ngh

.o+

unambiquous a
to. seek judicial rev1ew is ;Qne?7‘

basic structure of the Constitutionf and all;éf'd

Admlnlstrdtlve erbundl would be;ua

Keeping in- view the qaid flndlng .Qf:‘t

. we have not the least he51tutlun;to’ ;

would-”N

‘tibunal beoauoe thq Trlbunal has all Indlu

Court and.

Lo the scrutiny before the DlViSth Bench *of?"f'f F

15d10t10n|the 1r1buna1:{1 :

o TSR




consequently, theq'saidede'i ion cannot is 0.
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1

Tribunal and the question. raised by the respondents ;”'

can still be considered. ”“ L A [

Gl e e P . vos
- .
1

ry our attention was drawn to the declslonT"

i
of  the Supreme Court in_ the case of STATE OF U P. - &

b
A

ANR. v. SYNTHETICS & CHEMICAL LTD.- & ANR. ,,,(wggn §_z§

SCC 139, The Supreme Cburf held thatf even the';

-

decisions of the Apex Courf whlch dne sub sllentlo On .

certain facts and law would . not bé'Maﬁ,;@;ndihggf

[

. . ey v At
orecedent. The Supreme Court held ,“ﬁ_ww”h&uw*www%wk,w,‘j_
o R

a1, Does this principle extend and
apply  to a conclusion of law, | whiehl was
neither raised nor preceded by any |
consideration. In other words can such
conclusions be considered as declaration of
law? Here agaln the English courts. and
iurists have carved out an exception to the
rule  of precedents. It has been explained
rule of sub-silentio. ."A decision passes
> silentio, in the technical sense  that
; come to bhe attached to that phrase, when N .
particular point. of law involved in the . | . . .
1slor is not percelved by-the court or :
to its. . mind.' _ . (Salmond _ on
"iaorudenCe 12th. Edn., .p.153).. In.
hcaster  Motor_ o Co,. - (London) ~-Ltd..  v.’
remith  Ltd. the Court did not feel ‘“bound
my the earlier decision as_ it was fendered
without any argument, without reference to
the orucial words of the rule and  without
any citation of the authority”.’ It was
approved by this | Court  -in Munlelpal RSk AR
Corporation of Delhi v. GUrham - Kaur.f- The -, . .k .
bench held that, “precedents .sub-silentio . -uc
and without arqument are of no. moment - The . ... .
courts  thus have  taken reeourse Lo thls,j
principle for relieving T from . 1nJustice71 B
perpetrated by unjust- preeedents.: A
decision which is not express andi is° not..:
Ffounded on  reasons nor it prooeedelmon
COH-LdLthlOﬂ of issue oannot be . deemed ,
h) a law declared to have a blndlng effeotg,
is contemplated . by Article 141,
Uniformity and COhblbLehCY .are. core’“of EANE
judicial discipline. But thab ‘which esoaoesfi“J',
in  the Jjudgment without any. .occasion’ 1s not ™
ratio decidendi. . In E.Shama Rao. Vo aldnion -
Territory of Pondlcherry (AIR: 1967 SC-1480) .. "o

H

}’:

[

>

- @

mc‘
0
@
t,

(&

B E =@

"‘l‘Ur‘_tu o e e T

o
o @

it was obeerved i1t is trite to say that a . Lo
decision is  binding_.not. because ~.of  Its owl oy
conclusions but in regdrd to its: ratlo and“ ‘

the principles,  laid down_ thereln ANy
declaration or conclusion: errived w1thout

P
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application  of mind or hreeeded wlthuut any
reason_cannot be deemed. to be declaration of,

T

law. or_eu+h011tv of a_general:nature. blndlng

at & precedent. Reqtrelned An disqentlnq or..
overruling is Furmnedke,or ______ stablllty and-

unitformity but rigidity bevond . reasonable.
Limits is inimical to the growth of.lqwhﬂ

8. It 1is this principle .which.' is. being

ighlighted., : e e i ‘Zje';fyw%fﬁ‘

.
. o .
o et et <oty et S AR i i s T

e S o
)

-

up  primarily  to deal w;th the serv1ce matters.”: The~

Administrative. Tribunals Act had been paseed and “the
Administrative Tribunals. draw all thelr powers from
the provisions of Administrative;fribunals Aof; 1985,
The Tribunals are creation of the statute and if the
Act does not give the power to the Tribunal, it lacks
of Inherent jurisdiction to hear the maéﬁefs in  this

regard,

Act, 198% specifically provides that thls prov131on of}‘.

the Act does not apply to oerta1n< offloers and

persons. It reads as'under:ﬁ_f}{ﬂuﬁ_ff“jgﬂ"~;; ﬂfﬁ;;w.a~

"The provlsions of this Aot shall
not apply Lo ‘Myw;
(&) any member of the naval military

or ailr_ forces. or‘oF dny other

armed forces .of the Union,,%- :“T;“'”“

(hy [ omitted ]

(¢} - any officer or qervant of the
Supreme _ Court Qor-”of;“gnyq High- .
Court [or courtS‘ §Qb¢tqinatef" L
fherefoi - Lt '

(o) any person appolfted it Cthe
secretarial staff of elther Houeeg
of-  Parliament - or . to. T-the
secretarial etarf of’ any State

- Legislature  or - Houee. thereof .
Lo, in _thé  casel . of- i
Territory having a . Legislature, .. =

. of. that Leglslature %rL‘ an

Z4. The Administrative Tribunals had been setﬁJ

!

=Va. Union.y s, b
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26. Sectlon\hiqwofwth@“Aoﬁ‘furtﬂenéiﬁllsq‘u$ o
bout  the durisdiction _and_powers  of pthe  Centrar |
N R . \ i .. ,~ : : ' f

Administrative Tribunal. It reads:- - °~ - =

. o . i ]
"14. Jurisdiction,_powerslandAauth@ritx L ,
of the Central Administrative'Tribunal‘—cﬁlﬁ_, Lo
Save as otherwise expressly.prqvidedjin;tnis_g{ ‘ ;
Act, the Central Administrative Tribunal ¢ s
shall  exercise, .on and from the- appointedg_'j_j“f';
day, all the jurisdiotioniﬁ‘powersv and : Lo
authority exercisable immediately before: -
that day by all courts (except the Supreme, S
Court in relation to- - S : l
N e ARSIV o E :
(m) Fecrultment, and,,;mattersﬂﬁconcerning" e
recruitment, to any.All-India Service or_ o
Lo any civil service of the Union or _ a o
Civil  post under the Union or to a post :
connected with defence or in the defence ;
services, being, in either case, .a post |
Filled by & civilian: , ‘ !
. i
() &ll service matters concerning- }
: |
(1Y & member of any All-India Service; ;
or L o S , :
(11) & person [not being a member of an - Lo

All-India Service Sor g
referread to in

]
person -
¥
appointed to

clause (o)1 - e
any civil service of ¢ Pl

the Union or any civil post under y
the Union: or = : o

(1i1) a civilian [not being-a member. of . . .
an All-India Servioe'drvav;berﬁbn: coen
referred to  in clause (g)lirc ii
appointed to. any defence

services T vl
or a post connected with defenqekagag o

and  pertaining  to the. service of such; L HE SR
member, person . or‘..‘Civiliangvgpwinﬁf-“

connection with the affairs of the Union ., ... |

P ]
or of any State or of any -local or other " T A
authority within thafterritqrygof3lndiagg,-:;]; i .
ar  under the control;of‘the-iaovénnméhtﬁ~ R
of India or of, any ,obrbératioﬁ"l{orn.»~ SRR
soclety]l owned or. ~controlled by - the. Soa po
Government; ”MMMMQHM“M‘;L,w.a s e

(c) all service matters - pertainihg}; td“‘u,:xlﬁ =
service  in connection with the: affairs .
of the Union concerning "a - person .
sppointed  to any service ‘or’ post .
referred to  in sub-clause . (i1) . .op- R R
‘ sub-clause (iii) of olauseitbﬁ,~being‘af; LTS I
person  whose services have been placed .
by & State Government or ahvy localy%br_: -
other authority or any corporation ;v {or - -
soclely]  or other body, at'themdisndsalr v
of  the Central Government - for . such - -
appointment, : Co e T o

. t .
o . ‘ T
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P

[Explanation.~ For the removal: of doubts. it ‘
is hereby declared. that, ¢referenoes_ to
"Unian” in  this. bUb section _shall be .
construed as 1nulud1ng referenoes also to_a.
Union territory.l L i

(z) The Central Government _may, . by
notification, apply. with effect from. such ' :
date as may be specified in the notification ..
the provisions of sub-section (3) to. local . o
or other authorities within the territory of e
India or under the control of the Government; L
of India and to corporations- Lor sooletles] S

Loy

owned or controlled by Government, not-being . .-

a local or other authority or- oorporatlon”_;}

[or soclety] controlled or. owned byra, State. -~ o

Government: S ¢1." ,&w5553;,>[ﬁ g‘ﬁ}gﬁggw
: , v o Mg

Provided that if the Central Government-
considers it expedient’ so to do- for the -
purpose of facilitating transition: to the oo
scheme as envisaged by this Act, | different =+ =
dates may be so specified .under ~ this & -
sub-section in respect of different classes’

of or different categories under any olassagﬁw;*%i;

of. local  or . other _‘authorltles Ca.-ort :

corporations [or 3001et1es1 SRR w‘w:;;;, P e
X ".4 . 7 : f

(3} Save as otherwise, expre%bly prov1ded 1n”a.f~ jyﬁ:n
this  Act, the Central Administratlve'g R
Tribunal <shall also exerclse, on.a&nd, from o ey

the date with effect . from which ~ the: — , i
nrovisions of this_sub- sectlon apply “to, dny o

local or other authorlty or corporation Tor ' .
societyl, all the_ jurisdiction, "powers: ‘and .0
authorltv e%eralsable lmmednately before""'
that date by all courts (exoept the Supremez{
Court) in relation to— .

(a) reoruitmentgnw andwﬂnmatter*m‘concernlng‘ L
recrultment, to any service or - post inff,‘;Jjﬁb\
connection with the. affairs of such, .77 4
local or other duthorlty or corporatlonyfug'-ﬁi
for sociletyls  and. v

i e

(h) all service matters oonoerning personyﬁ R
[other™ than a person referred 54 | P
clause (&) or clause (b).of" sub seotlonh{v :
(1)) appointed to any service ofF post in- -
connection with the .* affairs. of. - such: "

local or other authority or oorporatlon. . :
lor societyl and pertalnlng ehe T L
Lins conneotlonk‘ny BEDR:

service of _ such_ person
with such affairs.”

e

27 A conidoint readlng'ofA Seotlonw"

|

: . ",.1;

Section 14 would show as respondent< argued that thls o)
'.'l

Tribunal may have no JUFlbdlCthh beuause‘the Aot‘does

not apply to a member of an Armed‘Foroe: iSeoLion 14t:

also opened itself w1th Lhe words Save as otherw1se'



i?y |

N ]
“20— i -
. :-‘ ’_‘A(
. I
exnressly oprovided - in  thils Act, ". 1herefote, the’
ﬂlﬁ“lwlon* of Section 14 are subweut to th prov131ons

of Section 2 of the Act.

z8.  However, ae“alréédffbbihted5aboveai}f

heled in the case of L. ,ChandralKumér (supra) that ,

once  the orders of-. this, Trlbunal e{ bUbjeCt tv

3

judicial review, the declsions of Lhe ngh Court woulq‘

hind this TFlbUhdl It cannot be stated -that theJ

t

ordar of the High Court was sub sllentlo beoause thlS N

Trihunal had invoked Section 2 und dlstssed the‘

application. But the Delhl ngh Court i, 1Ls wlsdom L

has held that once the order passed‘by the ;coneerned

ni

officer is within the purview and-ﬁurisdiotion‘of,th;s

Tribunal, this Tribunal has the jurlsdlotlon td:

entertain the application 1ike true soldier bows his

head to the sald decision. , ﬁm SRURT R

29, Respondents relied upon the decision of

the Supreme Court by the |espondents 1n the case 'ef

i

MAJOR _M.R. PENGHAL V. UNION OF _INDIA AND OTHERS,;;T

1

/
PN

1298 (%) SC 624. The saild case pertains to Postalk,

Department. The person was worklng on: deputatlon wlthn,”

the Army. A temporary oomm1331on was glven.if Thef

guestion for consideration. before the Apex Court .wa«’,

have Jurisdiction to entertaln the appllcation or not,x‘\

The Supremne court held That Lhe said person oould not

he treated as Army personnel. dnd concluded lgﬁ$§qﬂ

"9, As . stated above, allhough? :
the appellant. was. selected by the Postal i
Department Tor appointment to the poet of
clerk, but he _could not be: glven “any .
appointment due Lo want of vaoancy in- thej

Tt

i3
~as to whether the Central. Admlnlstratlve Trlbunal w111,




\S.

!

[

’

unit = of his_ . choice. = Under i unh
_flicumbiihpéaaw the. domellant Was, offered

an  appointment. to. work _Aas. ,glerk=1n the.
Army Postal Service on . the. oonditlon that

he would remain a clv111an employge_’onil»
geputation in the Army. . The c‘appellant
accepted  the aforesaid ofrer and- agreed,,”'
to the conditions that he would revert to

the civil dDDOJanent Jin, Posts:  and

Telegraphs Department on hlx relea%e From .
the _Indian Army_ Postal’ berv1oe.vu wWith onlh
these condltions. the appellant continuedﬁd,‘
to serve in  the Army_ L. permanent. -
emplovee of the  Posts and Telegraphs .
Department on duputatlon and - was promoted'
up  to the rank of a Maijor in: the Indlan
APy . However, the appellant. was' only
given a temporary  commission .and he
worked as  such,. till the date  when_ his
elinquishment was ordered.  The
dTﬂerdld facts clearly demonstrate that
the appellant has a lien with the Posts
and TYelegraphs Department . working on
deputation in the Indian Army . Postal
Saervice and at no point of time the-
appellant became a full-fledged army
personnel. Since the appellant: was. not a
member of the Armed Forces and continued
to work as a civilian on deputation . to
the Army Postal Service, his oasé was
covered under | Section l4(1)(d) the
Administrative Tribuhals. Act. In ‘that
view of the matter, the High Colrt was
right in rejecting the Wriit - petition
filed hy the dppellant;@;wherea*‘ the
Central Administrative « v Tribunal
arronaously .accepted  the, olalm ‘of " the
appellant that he is an- army personnel'
We, therefore, uphold the ludgment _and:
orger of the Migh Court dlqmlcalng the
writ petition filed by, “the: appellant
Since the ﬂopellant while holdln c1vil
post  was working. ‘the - FArmy ‘Postal
Service on deputat10n.~ ‘the ' ! Central-
Administrative Tribunal. had® jurlsdlotlon
to entertain and decide - the.: «origlnal

application  filed by the appellant. e ;uw”w

accordingly set aside the" ~arder . dated
31-1-1997 passed  by.-c - the Central
Administrative Tribunal, Prlncipaf*Bench“
Mew Delhi, and remand the case to. it ‘to

decide expeditiolisly Original Applicatlon'”?thT
No.1647 of 1998 oF the appellant , on A,

B}
"

merits, . , fﬁﬂ;., 7f?7~'3

- i
.v"

30. However, provi51ons of Seotlon 2 had noL

been considered and, thereTore, the de01>10n of hé

Supreme Court in the facts of the case oannot be heldg¢”

to  be the aquestion in controversy WQQ,'

hold keeping in view the ratio deoi dendi of the Delhi; o

xtherefore,“~m
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Cﬁ?éz High Court that we have no option_ but to oonclude thdt

this Tribunal necess sarily . must. hdve a Wurlsdlctlon to B

entertaln the application.

ITI) WHETHER THE APPLICANTS ARE‘BEINGJDISCRIMINATED:

()

1. Learned counsel for the applicants urged '
that in the past, some of the othennpersons who_ had

been taken on deputation with Delhi Polloe hdd been_é‘

absorbed while the apollnants are’ belng dlSClelhat@d

. ; l:
ot - Iy
He referred to us para 5.17 in OA. 140/2004 ~wherein-ﬁjfjfT~
".i ,' {
names of  such persons have bheen given who: had  been’ . i
absorbed on 22.11.2000. . ‘ PR
. , .
J'Ii'
- .o R o S ’hl:t
3Z. The guestion for consideration is-as to - B
whaether in the facts of the oase it oan'be'termed'f* i

he discrimination or not. Learned counsel relled upon
the decision of the Supreme Court in the case of STATE 1

OF MYSORE AND ANOTHER v._ H. SRINIVASMURTHY, AIR mq76{'354

SC 1104, Perusal of the said ﬁudgement reveals that :f
guestion for ponslderatlon beFore the SUpleme Court

was  if he berson was on deoutatlon and abqorbed and Lhees

if it was  to he so done From the date-lhe7 Cdme 'Qﬁfi?fJf;

deputation. The Supreme Court: held

.."17.0n_the other hand, it'is an Co §
undisputed fact that six other, emplovees, S ;
who were similarly. situated, . were. E g
absorbed from the dates on ‘which - they - B
initially doined duty, after deputation S

to  the Polytechnics. ‘It is not the case . - - 1
of  the appellant L that | this: pllnclple_;ﬁf‘“ S

whereby the absorption in the. Department Tﬁgwl/z af<{'f
of  Technical Education was. reldted backer. e W
to  the date on which a person’ initially .= . ! o

came on  deputation, was. ever,-depdrtedhggf7
from,  excepting in. the "case“”df thea”i:}';, Tl
respondent. This . being the ! case, . the',Q":'-”’:‘rj
High Court was right in holding that the SR
State Government had -evolved a_principle -~ 7 -7 ¢
‘“that if a person was: deputed . to . the .
Department of Technical Educatlon From T



another deuattment and.. he btayed on,ﬁinwwwuﬂliﬁgwf
that other “department. for“,“,réa onable AR
long time = his_ _ absorption: “that . R
department should be made:to. relate back.’ -~iggw‘]>f
to the date or which he: wab SThitiallky oo A s
sent. There was, '~ . Ho, justlfication'ﬂg;ﬁ oA
whatever to depart. From. thb prifncgiple of RN
policy in the case of the. respondent. who o T
was in- "all material \esppots,g dn,  the .
*am@ situation as K. N._ Chetty. . Very L oon
1Lmht]y the High Court. hdS held that_his N
“impermissible reversion” i for 'é[ short*'f_ A

while in_ 1955 to. the pdrent department -,A,gj;
was no ground to. hold:that he swas .not ~~ - o
similarly situated as K. . Ndrdyandswamy ‘ nr
Chetty. This so-called reversiof, to the" i
parent Department for - a. short perlod inc "
Y 1 a55-56 could not by anyy reckdning “hel: . .
. : treated ~as a break in his bervioe, this\‘
§ petriod hav1ng been treated as. leave. L Nor '
: did it amount to:reduction in rank SIn
any  case, lthis ‘reversion’ was ﬁot" " R
ordered owing to any, Fault 'of “the, o o e
respondent., -~ It is not. thé. apﬂuuanm£3~u-';;, f?
case that the respondent s workK in “the o
Department of Technical ° TEducation -was colic
found unsatisfactory. or that he.was 'hptﬁj,f; .
otherwise sultable or qualified:to hold ,
the post of Tailoring Instructor in that :
Department. That he was suitable to be ’
absorbed in that post, is. manifest From
the recommendation of the Public Service
Commission and 1is 1mp1191t in  the ;
impugned order, itself. PR i
23. That is,ﬁnot“thew,oontrpﬁéﬁsy_ﬁbefgré Us
Therefore, the cilted decision must. |.be held  to :be -
distinguishable. . I :f f’ ':§fF1Lf:- :
": . ”
34, This que«tion had been consrdered by
Tribunal 1in the case of, ARJUN SINGH NEGI v.-~
INDIA & .ORS.. O.A.No. 456/2003q,de01ded on?
Therein also it was dgltated thaL two oLheF personsyhavgﬁg
hean absorbed permanently. It was heldfthat 1t‘is alwaysii‘* B
in individual cases, thdt has to be look‘
merits., In fact,
‘ STATE  OF HARYANA & ORS.

Ccan . glive permlssion  in, simiiakléaséé Lo

employees tq_withdrﬂw thelr r831gnatloh 3 l,ddéﬁﬁiﬁé” -




— W

of discrimination is  founded  upon exigtenoem'of an

antorceable right. . Article 1ﬂ.would aoplv only wheh

invidious discrimination is meeted out to equals.

~

35, In the present case. be?ore usg dS ls pdtent

. 4
from the impugned order, all persons taken on deputdtlon

are heing repatriated.

the said order. . Qnce a cvmmon de01slon hdb been takeng

it cannot be  stated 'that the | applicantx “Q' bemnq

discriminated merely because some other'persons 1n @hg?"'

vaar 2000 were absorbhed. Equallty has to be seen :amdhgff

-,_i-so_ .

the eoguals. Once all persons on deputatlon 'éreifb

repatriated from whatever Force, we have ho hecltatlon in“u
concluding that the applicants cannotwstaté;that:they:aref

1
S T
helng disceriminated. Resultantly,  we To.reéject . this
_ _ g . . e
. * L

argument.

IV, IF_THE APPLICANTS ARE DEEMED.TO BE ABSORBED. - |

IN DELHY POLICE:

- 35, The arguments advanced have‘Abeen that

some  of the applicants had heen worklng for more than

5 vears on  deputation. The Rules prov1de for;
absorption and, therefore, it is contended that the'

applicants must be deemed to have beén absorbed.

37.. After the arguments had been concludedt‘
the respondents pointed to us the deolslon of the Full“

BRench of this Tribunal,Aih the:matter of NET

3

,,,,, We have already reproduced abqve‘

ngAT

CHOURSIYA V. UNION OF __ .INDIA hl OTHERspT»i‘T

0.A.No.1801/2003, rendered on 5.7. zooa. In the oltedg
case, those applicants were worklng ‘as Constables 1f§*~

Border Sacurity Forgea They had jolned the

e

SR IR <R

BRIt 2

TR
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Intelligence. Bureau during thé yeah~1996has;MSeouri%y

Assistant (Generﬁl).”initiallxwférmﬁhbefﬁﬂdM;warfive

years but continued on deputation. They were . not

absorbec and were repatriated 'tO' their ‘parent.

organigatidn‘ The following questlon had been _bosed
for the decision &F the Full Bench

"1. Whether the applicant can be deemed
to  have been absorbed in I.B., - under 'V the

respondents 1rrespect1vc of the. 1nbtruct10nsf
an the subﬁegt7 . R

2. Whether the applicant has a rigHt to’
be considered for abs sorption in  I1.B. wlthout
the consent of his parent’ department"

3. Generally,”

38. The Full  .Bench considered various .

precedents and-answered"themsamé:
(1) Applicants cannot be deemed . to’
have been absorbed in IB  under

the respondents . irrespective of
the 1n>tructlons on the subject

S (2 The applicants have no rlght
be considered’ for: absorptlon
IB without the. cohsent the' .
parent. department’ ino termb;; .1 q
instructions ,contained in IB;h

dated . . 19927
sy . D@esAnot»arisé;1w~Jksmw

g‘.". ‘."

39, Keeplng. in -View*the de0131oné oF the

Larger Bench, in its broad prlnolple, thé" argumentvf

advanced that after the dDDllbaht\ had worked for mor

than % vears and therefore, they are: deemed ije;g}
abzorbed, must fail. WWWMWWNWMNW;;,“T;,ﬂfQ‘ ,Tg;,ff

40.  There is another way of 1ook1ng at the L
same  matter., The que stlon or deemed dbePptiOh doeb L
not arise because Lhere 1s preolous llttle on the‘”’

record  to  indicarte Cthat the conqent of: the parent;‘

depar tment has been obtalned

———

s

s kol
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41. It was urged that under the Delhl Pollue.~

Act, | Rules _have _ been Framed cmdL therefore, in.

- i e AL SN pu—

accordance  with the Delhl Police (General Condltnoq‘

of  Service) Rules, 1980, thére oouid bﬁv permaneﬂt

’ . }
ahgorption of the dppllcantg in. De1h1 Pollce, S e
47. The said argument shall be . considered::

- S LS
fereinafter whereln (1t is oontendedjthat;"tben»saydmr

persons have right of considerdtion.for.béinq absotbéd_?:

in Delhi Police. Perusal of Rule 17 of Delhi Pdli&eHT

'

(General Conditions of Service) Rules, 1980: olearly'

shows that it does _ . not  contemplate the; deem§d

abzorntion. Resultantly, the sald ardgument must faii,

43, Partaining . to the same argumentg

reference has been made to the decision of RAMESHWAR.

NIGAM LIMITED & ORS., JT 1999 (7) SC 44 which Wlll beg¢f»'

in-appropriate.

hereinafter again but paras 14 and 15 of the de01sion;€

in the case of Rameshwar, Prasad (supra)

reproduced helow for the sake of Ta0111ty : L
-,n_"“..: )
“14,  We agree with the learned " f
Counsel for the Respondent. No.1 and make,. -1
it clear that. an emoloyee who siscoon e
deputation has no right’ to bhe. dbsorbed 1nlaﬁvﬁ;
the service where he ”’iég working. ‘on” 1 MU
deputation, . However..  if. some casexf 1L-;ﬁﬁ o
may depend upon \tdLUtOFY rules ‘to. the . | "'}
Ccontrary. LI L o rules ; provide cfor - T
absorption of employees deputationiﬁj"T'J
then . such employee. -has : ‘Jrlght “to . be b

|
considered TFor absorption ‘in acoordanoejf}‘“
1

with the said rules. . As quoted " above,’
Rule 16(3)" "of the Recrultment® Rules. -of:
the Nigam _and _Rule 5..o0f.. the. U.P..

Absorption of Government . Servants - in -7

. Public Undertakings Rules, 1984 Ptov1deb“}ﬁ§”jfz

for absorption of an employee who are on,
deputation.: . :

i s s Bang ] ad an b

' MANAGING DIRECTOR, U.Pa . RAJKIYA NIRMAN:

S

We shall deal with the Sdld de0151onbl
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15 . In theﬂuﬂ,oresent Mmgase,_ TR
_rﬁn~1der1nu the. Taclts, it.. ,wapparent ;

~Under Rule % of the U.P. . Absorption of -

that ctnon” of, respondpnt No 1. *;n, not ... .
pazsing ”thgwqudef Toh__neoatriation or. .

absorption . qua_:the. . respondent “was. Ty
unjustified and drbitrary., on. Lhe ba31si,L;'>’ i

of Rule 16(3) of the_ Recrultment “Rules, ';”i ,;*ﬁ‘f
appellant was app01nted on., deputation An e
May 1985.. He  was_ relleved from hlS L -

parent department on 18th November\‘1985
and doined Nigam on_]19th, November ‘

Government. . “Servants o ..oiAdn, Rublic.,
Undertakings ‘Rules, 1984 he was required,
to Tile an appllcation. ror his absorptlon
in employment of Nigam. Thereafter Ton”
the' basis of _letter dated: 2z.12. 198?
written by the G.M. (H&)- and Won' the o .
basis of the letter. ddted 30 12.1987 l_':ﬂﬁ

written by the G.M, (NEZ), e opted’ for‘f“ﬂ““ﬁlfﬁ“?;

continuation and absorption:in- serv1pebof

Nigam by letter dated 31st’ Deoember 1987, 'T; I

The General Manager_ (N.E.Z.) by.: letter

\\\\\\

dated 17th September, 1988 wrote to the 13”x53~'n

CGM o (HE) that appellant s serv1oe, ‘récord

Perusal

anplicable to fhe rexoondents before ¢he Supreme Court*

clearly

deputation prescribed. Rule 4 - clearly provided Lthdt B
"o  Government servant shall, ordlnarlly be permrﬁted"

to  remain  on deputatlon for a period exceedlng five:

vears”

was excellent; he was useful in service- T
and as he was about to complete-3-. years. ', SRR
on  deputation, appropriate order Cof T
absorption be passed. Nothing was heard = - i
from the General Manager. Further on .. ST
19-11-1990, as_ sooh. as the: appellant . 3

completed S vyears  of’ deputatlongl hlS‘
deputation  allowance_ was.. stopped ; wikh .
effect from that date. The appellant
continued in service without any. hreak..
As per Rule 4 of the U.P. Abqorptlon of..
Government . Servants g-ln S Publlc

Undertakings Rules, 1984 whioh was ?Tﬁ;]H'f.‘

adnittedly applicable, prov1des that “iiﬁfzy S

government servant shall ordlnarily be
paermittaed | to remain_on deputatlon, fot S e
neriod exceeding 5 - years., = If Lhe"iﬁ CeT
appellant was . not _ to be -absorbed, ‘he

ought to have been repatriated’ in the .i' S

vear 1990 when he had gompleted.sflyearb B }.“

of service on deputation. By notn,doing
20, the _ appelliant _ 1s  seriously
prejudiced. The delay or inadvertent . - .
inaction, on the: part_ of the Officers  of. Lo
the Nigam 1in. not passing appropriate

order would not ulfbot the appellant’s ¢« |
right to be dbsorbed : f - ) ‘

§

of the Tlndlngs,_ as well Lhe rulea

show  that ”there ;was;m'54 tlme‘ llmlt W'fOf,

- T
Thersafter, the, bubsequent rule pruvided for

i ks T
i3




absorpntion of such persons. In”the_matqgt,befgﬁe the
Sunreme Court, the persons weré, continuing. to. work and

in face of the rules referred to above particularly

S B

Sub-rule (1) to Rule % of the Uttar Pradésh'Absorntidﬁ
of  Government Servants_in“PubliQ,Undértakings;ﬁRules;_T

1984, it was held that the concerned. persoh . stand

3

bsorbed in the service of Nigam.

1

44, That 1is not the position, bé?oréf uss Lo

There is no such rhle"oofreépondingﬂtq Rule 4 of - the B

Rules applicable 1in the matter before ' the Supreme:
Court. In  Tace of the aforesaid, the pléé _that @:u

applicants are  deemed to  have  been - absorbed
particularly in those cases where they have worked for |

5 veaars or more, must fall.

v, IF _THE_APPLICANTS_HAVE RIGHT TO BE coNsIDéRéﬁ AT

AY

FOR_BEING ABSORBED IN DELHI POLICE:

45,  Rule 5 of the Delhi Police (App6iﬁtmen£ &

Recrultment) Rules, 1980 dealswith recruitment to tha
Delhl Police and Clause (h) of the same neadé' as

under : , o . : -

“{h)  Notwithstanding anything
contained 1in these Rules, where the
administrator/Commissioner .of Police 1is
of opinion that it is . necessary, or
expedient in the interest of work so. .to :
do, he may  make . appointments  to -all . L
non—-gazetted categories of both executive l
and ministerial cadres of Delhi’Police on- ' -
deputation basis by drawing . suitable.
persons  from any other State(s) or Unien
territory or Central Police Organisation. -
or any other _ force. _ Where  such
appointments are made by the Commissioner:
of Police, the same shall be reported to.
the  administrator forthwith. . Such ..
appolntments on_-deputation, basis, shall » .o~
alse be sublect to orders issued by & the



s

”

-—»ﬁ—ft v

Govt., of India/Delhi. Admlnnstratzon Trom
© time.  to time. qoverning thewdaputétion of ..

v,

aovmrhm@nt servants.. ;.Mi

it permits taking persons | from' Central - Police
Orgahisations or_. anhy _other force, ‘on. 'deputdtlon to

Delhi Folice. Rule 17 of Delhi;.Polioey”(General'

conditions of Service) Rules, 1980, which has strongly

heen relied upon, permits the Commissioner: of Police,

to  sanction permanent absorption ih Delhi’Polioef,oﬁ
upper and lower subordinates withjthe-]opnsent'géndg
concurrence of _ the Head of the Police force__ of _the,

State/Union  territory, or  the.- -Central Police

Organisation. The said Rule reads:

"17. Permanent absorption of
upper and  lower subordinates  in other
police forces and vice-versa.-— The
Commissioner . of Police, Delhi may
sanction permanent absorption in Delhi
Police of upper and lower subordinates,
except Inspectors from other States/Unlon
territories and Central - Police
Organisations, with, their consent and
with the concurrence of the Head of the
Folice force, of _ the . State/Union
territory, or the .Central ..Police
Organisation concerned,. .
Commissioner of Police, -~ may ‘'sanction
permanent transfer of upper and 1ower'
subordinates of Delhi. . "Police, ' exéept’
inspectors . with, . thelrmm Jconsent . for.
permanent absorption in Pollce foroes of‘
other States/Unicn territories or Centrdl
Police Organisation, subject [io“ the:
concurrence  of _the Head of . the Pollce o
force concerned. In the case CoF" suohi”“ o
permanent transfer of an - InbpecLor of
Delhi Police to any-. other. state —or - :.:
vice-versa, the Commissioner--of Police,: .
shall obtain the prior sanction of the =~
Administrator.” AT ﬁ“'L e

48,

us as  to 1T the dDDllCdﬁtb werv taken on deputatlon,

»' RS

under Rule S(h) of. Delhi: Polioe (Appointment al

Recruitment)"Rui s““ff980 'dt'notgg The plea of thtﬁ?‘

esnondents to that effeot must fall

L

'

similarly 'the“fwfl-_,

B Rt P S

)
5
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47... This 1s the only enabling prévision.which
L

permitg_nﬂcertaih bersons. of “Mthem;Central Polioe‘“

Organisation or State Po]lco to come on duputatlon and

sarve  in Delhi  Police. We have,mno‘,:hesltationbg
therefore, in  rejecting. the .. contention_ of__ _the.

‘ =N, e

respondents to that effect. S : NP
48. Learned _counsel wfohgvthe; appllodnts,

however, wanted to take his plea further that thlS is:

an appolintment to Delhi Pollce.w_He,relled upon ‘the:

decision of the Supreme Court in the case of S8I!

: |
ROOPLAL. . AND _ANOTHER v. LT. GOVERNOR THROUGH CHIEFE‘

SECRETARY, DELHT AND OTHERS, AIR ZdOO 8SC 594, The;
guestion before the Subreme Court was totally

different. Before the Supreme Court, the oontroversy

<
@

38 as to 1f they were entitled to the beneflt of. thei

service in  the parent depdrtment on absohptlon 1n

‘f. N

[

Delhi Police or not. Therefore, the decisidn of thé}}““

o . Ve
Supreme Court ‘in the case of SI Roéoplal (supra) i

distinguishable.

49, The applicants have been_ deputed ﬂoh-

oy R
)

transfer, i.e.., by way of deputatlon to serve ing Delhl_r;;”“"
Police, The expression he may make; aDQQihtmentsg§?"”

does not imply that it is a,:.appoihﬁménggimadé: U

regularly in Delhi Police, Peruqal of the Rule S(h)

clearly  shows. thatm,dDD01ntment S deputatlon,
therefore, the expression appointment 1n the context;”—*uﬁlf

must  mean - only confeFnent of power to apt ‘inh. Delhl e

Police as Constables or otherw1be when they oome Qnﬁf

deputation.

.
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.50, Once the appointment is on d%butation, it

3
ot

carries all the rights_of deputationists rather than a

regular emplovee.

51, So far as the Rule 17 of.. Delhi Police:
(General Conditions of Servioe) Rules. 1980 L:isfif;“”
concerned, it does not- conrer any. power or., a right to‘ygﬁl

a person on deputation to be absorbed Lt depends on_ﬁg

l .

the =sanction oFf the Commi«sioner of Pollce.'d Certain‘;*

G e a e ti

Al

other bondltlohﬁ which we have refelred to dbove need,“ -

not he repeated. ThlS question pertaining

interpretation of Rule 17, had. been a- subJectlﬁmatter;} B

of controversy in this Tribunal. It waq held ﬁhatiﬁ o
there is no such right in favour ur the deputatlonlsts i
in this regar 1= Thoae persons challenged the deciQ1on e

of this Tribunal in OA.2547/92 deolded on_29. 8.1997

and the Delhi High Court upheld the qame holding LhatfuiQ"

orders that have been . passed .

exigency cannot be followedn. The Delhi High Court;;w;”

ddmlnlbtratlvet

reproduced the findings oF thls~Tr1buna1 dnd dgreed; !

with the same in Civil Writ No. 5220/19@7 decided ;oﬁf -

2.20017 entitled CONSTABLE NAFE SINGH Vi UNION OF

INDIA & OTHERS. The order read*fi

saes Pdragraph f of - théf?
lmoudned Order is reproduoed as -’ below s

"Rule . 17...  of “the Serv1ce
conditions Rules does not recodnise any
right in favour -of a deputdtlonlst for
ahsorntion. It only gives discretion to
the Commissioner of Police to .sanction
permanent absorption of certain upper and.
lower subordinates in Delhi Police. from
other States/Union territories  and
Central Police Organisations, with their
consent and sublject to the concurrence of
the Head of the Police force ‘ooncernedy
Accordingly the cut - off date for .
absorption canhnot_ 'be flxed on which - a "¢
deputationist becomes" eligible ' forzg _—
absorption, but _ it wouldﬁbe a. date .on:ok
which absorption is decidéd . to be .made. .

¢
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In the present case, this Tribunal had -
earlier directed in. __ _common. _Judgment
ras

other applications that if the applicant
NEGE a representation, it would he
considered by the respondents and if the
annlicant was found to possess the
requisite agualifications under the Rules
on  the date of the impugned  order of
repatriation, that is, on 23.1.1991, he
may he absorbed if otherwise . found
eligible for absorption. Admittedly., on

VNS

23.1.1991,  the applicant had crossed the .

adge of 40 years and, therefore,. if he was
not  absorbed., he has no reasonahle or
valid ground to challenge the order of
his repatriation. We may also point out
a decision of the Supreme Court in State
of  Madhva Pradesh and others vs. | Ashok
Deshmukh and another, 1988 (3) SLR 336,
which says  that in the absence of bias -
and  mala Fides, an order of repatriation
made in administrative exigencies cannot
be challenged. We, therefore, Tind no
merit in  this 0. A, Accordingly it
oesarves to be dismissed.”

We  are 1In. agreement with the
ahove Tindings of the Tribunal as it is
settled law that a deputationist. has no

legal and vested right to resist
repatrlation to his parent department,

The petitlioner was repatriated as far
hack as  on  August 8, 1992 and heé
continued to agltate this question before
the Tribunal as well as bhefore this
Court., We do not find any ground to take
a  contrary view than: the view as
axpressed by the Tribunal in the present
caze., The petition is, therefore, devoid
of merit and the same . ‘is dismissed
accordingly. ” I

ovides the answer to the argument ‘so ‘much

of by the learned counsel. -

i

1
=

N7,

'STATE_OF PUNJAB AND OTHERS v.. INDER SINGH AND OTHERS. | .

{1437

Ka)

cannot claim permanent absorption on députation poét. ‘

fact

& person  on deputation can be taken and  permanently

)

urd

sed in 0.A.No.1421/91 __and "similar . ..

n fact, the SQDremé Court in the case of

& SCC 372, held that a beréon on. deputation|

(83}

3. Learned counsel for the appliéants

ed vehemently that once the rules pfovide'that

t

in

e e e e e e 1

»
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i
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]

ihzorhed. . therefore, they have right‘to_pe considered g
i :

and once that right is_defeated and ,igw not being

given, the Articles 14 and 16 of the Constitution are :

~

violated. Qur  attention in this regard was  .drawn

towasrds the decision of the Supreme_Court_in_the.case !

. B
+

of G.. MUNIVAPPA NAIDU v.  STATE OF _KARNATAKA AND ' '

AIR 1976 SC 2377. Therein also, the =

deputationist Senior -Health Inspeotons-were~olaimimgmafw-Mas““.M.Jm

i

;
similar  right of permanent absorption and thé'Supreme; 1
Court held that such a right did_hot exi$tqé,1# was'A.f
held that there was no scope under ~the Cadre and
Recruitment  Regulations For their absorption’and it ’

was impermizsible to do so. This shows that the cited

decision was confined to the peculiar facts that were

hefore the Supreme Court and is distinguishable.

LN In  the case of STATE OF ANDHRA PRADESH |

AND _ANOTHER v. SADANANDAM AND QTHERS, AIR 1989 SC

2060, the Supremes Court held:

"16. We are now only left with the
reasoning  of  the Tribunal that there is no
justification for the continuance of the old
Rule and for personnel belonging to other
zones  being tranzferred on promotion to
offices in other zohes. In drawing such
conclusion, the Tribundl has travelled bevond
the limits of its durisdiction. We need only
point  out  that the mode of recrultment and
the cetegory from which the recrultment to a

service should be made are all matters which
are exclusively within the domain of the

D

secutive, It is not for judicial bodies to f

LE)]

-
"
1t an Judgment  over the wisdom of the

execUtlive in choosing the mode of recruitment
or the categories from which the recruitment i
should  be made as they are matters of policy }
decizion  falling exclusively within the o
purview -of the executive. A4s ‘already stated, . '
the question of filling up of posts by ‘
persons  bhelonging to other local categories |
or zones  1s  a matter of “administrative oo
necessity and exigency. When the Rules ‘
provide for such_transfers being effected and
when the tLransfers are not assailed on the

ground of arbitrariness or discrimination, the
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|

|

Government cannot_be struck. down by Trlbup

—_— ]L{_ - :

policy of transfer . . adepnted. . hy the;

als |

or Court of Law. e et . |

' . | :

Tt iz _obvious that Supreme _..C;Q._L_l_t:;twh.ehl.d*__t_.tla.ft: Af. there 1s
. | }

a policy  Tframed, 1t should. be adhered. to.;“ Bqt. '?
' q

would be noticed hereinafter, the polioy 1s subject to:

| P

change and in the present case, the DOllCY adopted has.

AT

heen .not to absorb an? of the deputatlonlsts.~

I
|
|
Resultantly, even the olted ' oase will ;ha&e no

application to the faots of the present case.- o

§
[N
t
b

55, Qur dttentlon in ths regard was drawn to‘

the letter written from the Office of Lommlssioner of
police in the vear 2000 referring to the fact; that

i
1

there 1is a policy that after one vear, & persob who
. : i

has served on deputation, can.be considered., E

56, our attention was further‘drawn tbwards
i

| .

Page 6 of the counter. :eply in OA 1293/2004 that there

H
I

-~

l
| i
were certailn guidelines in this regardn k 0
. L v,l
o
o E- ,;
N N
57. on record, no such guldellnes hdvg be%
A
produced. BRut the policy d601310n or Quidel ﬁes ign
‘ |

this regard can always_be ddwudlcated on bablS of Lhe

l

l
material placed before us. AS would be notloed the

.
.«

respondents have tdken a dsclSlon not to absorbfany of
. g
: 1

the deputationists.. The reason glven lS Lhat 'more.-

N
P
!

than 500 'Constableq have beenf' recrulted and
‘ : y

therefore, Lhe deputatlonlsts must ‘be reverted‘ back,

1

It is obv1ous thdt there is a ohange ‘ih the! polloy'and”“'“””'“

| f!
what has 'been referred to above_on behalf of ‘the
. A i

applicants will cut a little ice:in. the backd p“}éf

[
"

these facts. ER

e e s o
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SE. In. that,eventgMlearned“oougseLwﬁqgmwtheﬂ
annlicants flas  drawn  our | attention to vaoahcy
nozitions  to demonstrate that sufficient number of

pozts  of Constables are still avallable. Even if the

13

new  Con

g

stables  recruited. or absorbed,  still there

would be sufficient vacancies.

59, This is & policy decision. The

applicants  had been taken on deputation as per the

reaqulrenent. | We have already referred to above ‘that:
the &applicants have no right to be absorbed. - If - the
respondents do_notwintgnd'ﬁg_gﬁgprpmgﬁgmﬂggpm§ﬁgntly};

they cannot insist in this regard. In this view of

the matier, availability of the posts will not confer

a right on the aopplicants,

a0. In fact, most of the present applicants
nad  earlier  also filled Petitions in the Delhi High

Court, Writ Petitions | No.9100-9226/2003 came up

hefors the Delhd High Court on 2?;1,20Q4.ﬁ The Delhi . -

High Court dismissed the Petitions holding that:

"We have heard the counsel for

the petitioners, We do not -find any
force in  the submission of counsel for
the petitioner, The petitioners are
recrulted personnel of CISF, ITBP and
CRFF. Their period of deputation to the
Delhl "Police was Tor one vear. Even

though 1% was contended before us that
Ministry of Home ATfalrs has settled the
terms  for deputation for three years but
Delhi Police has taken the petitioners on
deputation for  a period of one  vyear,
therefore, they cannot claim that they
are entitled for deputation to a period
of three  vears, Even otherwise if
certain posts are to be filled in Delhi
Police whether for_ the purpose of. new
recruitment or in terms of the affidavit
which has been filed in Public Interest
Litigation in other writ netition that
itself cannot give right to the
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2

: - : . petitioners for appointment to such bosts. . .
T _ ol For Turther continuation of deputation -
ol noreover  these opportunities of

%%é? employment should be  given to, other .
1

¥

H

nersons who are  unemploved and are 4
seeking employment as Constable_ in Delhl . '
Police. The petitioners who have already ... .|
been working with the . respective . .- o
paramilitary organisations have no vested .
riaht  for appointment or continuation of f
their deputation  if respondent  do not ;
desire the samgﬁmmngeyer,“Mr.un¢8hushan !
has contended that children of some of e
the petitioners“_are‘A,studying,,if\,the,
transfer order 1s _ glven . effect, from . i
3.7.20064, it would entail hardshlp to the
children who are studylng in  schools.
My . D. 8. Norawat, DCP (Headguarter)
Delhi Police is present in the Court. He
says that ‘they will not implement the
transfer order till 30.%.2004." 1

(Emphasis added) -
This answers the arguments of the applicants. Becalse

as  Far back as January, 2004, theilr claim had

redected, keeping in  view the hardship. they
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granted stay Lo implement Lthe transter order

30.4.2004, wWwe were informed that thereatter t

_—
@

General Elections were placed. It was followed by tﬁe

. t
impugned orders. A fresh bunch of petitions have been

4

1 i

p
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t

Filed. Totality of their facts indicate that there

no merit therelin.

R . S
B1. For the reasons given above, the !
]

@

]
sforesald Original Applications must be held to %
without merit. They fall and are dismissed. i
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Member (A) T - Chairman

S e e

FNSN/ S _”‘www¥“””f - ;An“};~:§j
9.7 .2004 - PR

At this stage, leamed Coﬁn§el'for the-épplibanég;request
that some time may be granted to. challenge this order".i.i We allow
the applicants time upto l9.7%£004. The interim ofﬁéi?bassed in
individual cases would contirue till 1937%2004. L

Issue DASTI order.

(R.K. Upadhyaya ) - - (
Member (A) ‘ :
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