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Present; Sh. K.C.Mittal', counsel for applicants? in
OAs-1455/04, 1466/04, 1470/04, 1471/0';,
1507/2004, 1510/2004, 1512/2004, 1517/2G04
1527/2004, 691/2004, 1225/2004, 1278/2f!C4,
1292/2004, 1293/2004, ,12 94/200 4 . . 1309/'2 00 4 '•f'
1310/2004, 1329/2004, 139/2004, 140/2004 and
243/2004. . .
Shri R.K. Shukla and Shri C.K. ShukLa,
learned counsel for applicants in OAs-ir72/2004,
1483/2004, 1485/2004,. 1493/2004, 1511/2004,
1327/2004 and 1427/2004.
Shri Rajiv Kumar, learned counsel for
applicants in OAs-1461/2004 1367/20':.'4 ' .
Ms'.Varuna Bhandari Gugnani, learned ooi.nsel for
applicants in OAs-1271/2004 &„1351/2004
Sh*. Sachin Chauhan, counsel for applicai t in. OA-1557/04.

Shri B. Dutta,„_learned .Additional Sol ic tor General,
alongwith Ms. Geeta Luthra, Ajesh Lutiii;. and Shri
Saurabh Ahuja, learned counsel for re-ipondents in all •
OAs.

ORDER

.Justice V.S. Aggarwal:-

The Delhi Police Act had been enacted in the

year 1973... In exercise of_the powers conferred under

Section 147 of the said Act, different rules including



the Delhi Police. (Appointment and„.Recrui.tment )_..Bules,

1980 and the Delhi Police... ',(Genera 1 .. Conditions„ of

Service) Rules, 1980 have been enacted. For .,,pr,oper

administration, the Union Territory has.been, divided

into different police. Districts. Every. police

District has number of pblice stations. There is an

officer incharge of the pol ice head , in.. each „..Pol ice

Station.

2. On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in order to make ^

new Police Stations which had been sanctioned, 500

more Constables would be required from Central

Para-Military Force on deputation. The said letter

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start . functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi
Police raises its own force to man these
Police Stations.

2. It is, therefore, requested
to kindly intimate the names, of 500
Constables, who are willing to come on
deputation to Delhi Police, at the
earliest so that action for completing
the formalities regarding their
deputation to Delhi Police is completed
promptly. A copy of, the terms and
conditions for deputation in Delhi Police
is enclosed for ready reference. '

Yours faithfully,

sj/r •
.... . (S.K. JAIN)

ADDL. COMMISSIONER OF POLICE;
HEADQUARTERS ; DELHI. "
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,3. . There upon. the,.. Joint. Sec re tyr/,. Ministry

of Home Affairs. ha.,d ,wri.t..t,e.Q,.„.to,_di,tlfe.rent r.ar.a.rM.i.litary

Forces like Border Security Force, Central Reserve

Police Force, • Indo-Tibetten Border . Polixx-i e.nd Central

Industria1 Securi ty Force . vide,, lette.r.. da,tec 25,. 9...1 998.

I

It reads: • . : . ; I

! .1_ ' •

"Dear Sir, . • : .

Kindly recall rny te.i.erhonic
request sometime back reci-.rding ' "
deputation of constables from' your force
to Delhi - Police to operational• the
newly created 1 7 Police Stations. f,s the
Delhi Police will take some, time -'.c raise
its own manpower the Para-Militar^ Forces
may provide . about . 500,. Constai:)l(!S on .
deputation to Delhi Police as rjer' the •
break up given under t.

I

CRPF 200 • • :
iTBP 100 • :
CISF 100

BSF 100

It is requested that nonrinf tions " ; •
of Constables for deputation -co Delhi . .
Police may be sent immediately.- A copy
of the . terms .. and.. conditions for
deputation to Delhi Police is enclo::-.ed.

Yours sincerely, i

- '
(O.P. Ai-yc,)" /'

tK On different.,.dates.. which are bcisically, in

the year 1999 followed by 2001 , lar.ge number of

persofIs . serving in. .different...-Para-Mi 11 te(rv forces were

taken on deputation to Delhi Police. VJ.e tcke-liberty

in reproducing the representative, order date^d 5.1.1999

whereby certain Constables from Central Reserve Police

Force were taken on deputation. -

"In exercise of the powers
conferred by the. Commissioner of Pc-lice,
Delhi., the Addl. Commissioner of Pclice,
Estt. j Delhi., ..is pleased... to take the
following Constables on.deputation from
C.R.P.F.,... to Delhi Police, only I'or,,. a
period of one, year w.e.f. the date they
resume .. their ...duties_ in,.. Delhi. Pol;-ot , .on.
the usual terms and conditions:""
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v^e

propose to dispose ,,.of„ the above said Original

Applications.- They all pertain to , the same

controversy of repatriation .to their parent

department. Some of the applications were filed after

the earlier filed applications, became ripe . for

hearing. It was. considered.,,,, that,.'since common

questions were involved,, therefore., .they. should'iTeard

and decided together. . . . -

6. All the applicants are assailing the order

repatriating them to their, parent department. The

or^der in OA 140/2004 reads:

"Sutaiect;- Repatriation of deputationists
to their parent Department.

It has been, decided to repatriate
all the police personnel taken on
deputation from _ BSF/ITBP/CRPF/CISF to
Delhi Police, on 3rd of February 2004 to
accommodate candidates .already selecfed
ror the post of Constable and • awaiting
call letters since January, 2003. A list
of the deputationists is enclosed."

The deputationists/cons'tables may
be informed immediately against their
proper receipt that , they will be
re.oatriated on 3rd of Feb. 2004 to their
parent^ departments and no further
extension will be granted. The
acknowledgement in token,of having noted
tlie^^ contents of this letter by. the
individuals may be kept on record.

5^/-
(D,S.NORAWAT)

DEPUTY COMMISSIONER OF POLICE '
HDQRS, (ESTT.): DELHI."

,7. The said. . order is being assailed on

vcirious grounds, namely., that the order so passed is'-

discriminatory. The .applicants aredeemed. to have
oeen absorbed in Delhi Police as per Rule 17 of the

uelhi Police (General... Conditions of Service) Rules. -

1380. In any case., they cannot be repatriated, and
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have a right to. be considered • tq:; permanent

absorption. ...It,,, has. .aa.SA..,.be,en.„a.ss.er ted , that ..large
number of vacancies are available and the respondents'

plea to the contrary is not correct.

8. Needless, to state that in the replies

filed,. respondents have controverted the assertions

made by the applicants. They assert tnat there has/

been suppression of facts in some of tie matters.

Therefore, those applicants should not be heard. The

jurisdiction of this Tribunal to hear the applications

IS also being challenged besides the merits of the

matter, contending that applicants have lo right or

claiin in this regard, which we shall, take up

hereinafter.

9. The first and foremost question,

therefore, that arises is.-

^= 1.0......EFFECI SyP.PR,ESS10N OF FACTS.- -

10. On an earlier occasion, OA 1^9/2004, OA

l40/200''f and OA 243/2004. had been considei-ed by this

Tribunal., it was noticed by this Tribu.ic. . that 42 of

the applicants, had earlier, filed an aopMcation in

tliis Tribui'ial which was dismissed and th s fact has

been suppressed. Since.. the . other aop: icants had

joined them in verifying the wrong facts., therefore,
the entire applications, were dismissed Applicants

filed Writ Petition (Civil) IMos. 9562--9;:i4r of 2004.

1he Delhi High Court recorded on 31 . 5. ZOO'i •

i
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theese petitions. bQlaq,. .. .
, iden ticai iri_natur.e_aird_a^^^ ..cjut. of. a
common Trib.un.al .order dismissing
petitioners' . OAs .a.re .disposed ofiby th.is
common order.

Petitioners are on deputation to ,
Delhi F-'olice and have been, orderied to ,be
repatriated to their respective; parent
departments. They challenged .this in
their respective OAs before the Tribunal
on the plea , that. they_, had .a right .. .of ..
absorption . in .Delhi . , .Police. _..,The
Tribunal.. however^ in.stead... .of.,.,.,.dealing ,
with their case on merit rejected their.
OAs on the ground that 4-2 of. them had-
suppressed the dismissal of OAs filed by
them earlier on the same subject matter..

Petitioners grievance . is two
fold. Firstly that. they, had' claimed
absorption in Delhi Police on^__several
grounds and secondly.that even if it was
assumed that ''•1-2 of them had suppressed ,
some information and had ' approached
Tribunal with unclean hands, the OAs •
filed by others could not have been
dismissed for this.

We find merit in the plea because
even if it was,accepted that 42 out of
these petitioners had approached Tribunal
with unclean . .hands... it could not. have
constituted a basis for dismissal of OAs
filed by other petitioners. Their claim
for absorption was required to be
considered on , merits. , It seems that

. Tribunal had failed to take this .in
^ regard and had rejected the OAs of all

petitioners on this basis. The Tribunal
order,. therefore.. can ' t. sustain and is
set aside. Petitioners OAs 139/0^3
140/04 a 243/04,. shall revive and be
considered afresh by the Tribunal and
disposed of on merits by appropriate
orders. We are informed that similar
matters are coming,up before it tomorrow.
Parties are,, therefore., directed • to
appear before ..the Tribunal on 1.6.2004
and seek consideration on their revived
OAs also.

Dasti."

11. Keeping in view, the , saidfindings,, .it

becomes unnecessary to probe further in this regard.

1.2. On behalf „ of...the. respondents. .. it was'

pointed that even the Delhi High Court felt that 4,7 of

them who ..suppressed., the. facts. had approached the
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1ribunal.. wi th ... uncleaned hand.s5„._an,d,. t,!1 ere; =ore*.t.hei|-

ciaini should be dismissed, haye„.no he;sitation ., in ii

rejecting the said argument because the Delhi High •

Court had only stated that claim on merlt-s should... be, ' '•
\

decided. Keeping in view this important finding which '

is the penultimate finding, the ...above said' facts

recorded... "eve.n.. .,_.it. was...accepted. that hi out.. ••• ••

these petitioners had approached Tribunal uith unclean , :

hands", cannot be highlighted by the respondents. . •

13., Our ...attentio.n ,in this, regard .by.:., the' i-

respondents was drawn, besides above said 1acts, .to OA. ' : • '

i ^:7l,/200q. Learned .. co.unsel for the respondents :

contended that there is a,misstatement or facts of

possibly change., of the. last page... of the ., relevant •

clause illegally and therefore, the petition must ' j'

fail.. _ •

1 F'erusal of the said OA revea'ied that it

was filed on ,.13.5.2004. The..,, appricat ts therein ;

challenged the order of 1A-.5.2004 which lics not even ' ^

passed on that date. It was., eloquently, exp lained that , \

when the petition was filed on 13.5,20Q4, it was

returned by this' Tribunal and thereafter it was !

te-tiled and this plea of the respondents should not

be accepted. , • • '

'have no hesitation in: rejecting the' -j
said argument. . ! ; '

16. Rule 5 of the Central 'Administrative ^

Tribunal (Procedure) Rules^,., 1987 reads, as under: '

"5. Presentation and scrutiny of
^ Registrar, ^r theofficer authorised by, him .under rule 4,

shall endorse on every application the"



pri wh ich . i t. is._ presen ted or deemed
to have,,, been .presented ,„un.cler .that, rule
and shall sian the endorsement. '•

^2;') If, on scrutiny,, the
application is -found to be in order, it
shall be duly registered and qiven a
serial number.

(3)^ If the application., on
scrutiny. is found to be... defective and
the _ defect noticed' is formal in , nature,
the Registrar may allow the party to
satisfy the same in his presence, and if
the said defect is not formal in' nature,
the Registrar may allow the applicant
such time to rectify the defect as he may
deem fit [where an application is
received by registered post, the
applicant shall be informed of the
defects, if any, and he shall be required
to rectify the same within such-time as
may be stipulated, by the Registrar],

[(4)(a) If the applicant fails to
rectify the defect within the time •
allowed under sub-rule (3), the Registrar
may, . by order and for reasons to be
recorded in writing, decline to,register
the application and place the matter
before the Bench for appropriate
orders.]"

1 /> Perusal of the same clearly shows that

when there are certain,defects in the petition, the

same can only be removed. Without the permission of

the Tribunal... the relief, clause, could ,not be_ changed,

or interpolated. Necessary application for amendment

must be filed. It has not been done so'. In either

way if the application was filed everi' before the

impugned order was passed,^,...it must,, be taken, to. be

without merit and in any case if there is any change

which is not permitted in , law, the- petition

necessarily on this aspect has to fail. However,

keeping in view, the findings which" we, have already

referred to above in the Writ Petition' filed, we must

delve on the merits of the matter,

II j -TOJHER.J.HE...,..C.E|vIJ administrativf tribunai has

.Jy-RXgP.IC.I.I..Q.N TO ENTERTAIN THE APPLICATIOM:-



. .18, The. quest ion,,as., to,, whether thi $,, Ti:,itDLmal

ha? the jurisdiction to .„eatertai;o ^the application^;-

pertaining to members of the other Armed Torces who

are on deputation, the learned .counse;. . for the

applicants had drawn .our,, attention._ to, the fact, that,.in.

an earlier application filed by Sh.,, Satemier , Pal'and

Others (OA i-Jo, 3202/2001 decided, on,,...1 1. 1•.'.^OOZ). this

Tribunal had dismissed the application holdjng;,'

."We _ have considered
aspects. It is a well known fact
cause of action is bundle of facts,
constitute cause of action. In
case. the question , of,,., absorptioi
involved. For the purpose of absoi
it is a ,well-settled., principle tiia'
concurrence of ... borrowina deparv
lending . department as well,, as
employee is required, unless
concurrence of all. .these three part;!
there, the employee cannot be absorb
the borrowing departiTient. In ,tlie
the leading department has not qive
NOC despite the, fact that the br>rr
department has written letter for
purpose for granting of NOC: by
present department which is a : BSF
employees are also that of BSF. sc.
court cannot assume the iurisdicfic
give any direction to the BSF author
as Section 2 of the AT Act doe<.
empower the court to ..entertain
petition of member of any Armed F
seeking a relief against Armed Fr.
Besides that since the parent derja-
Itself , has not, given the NOC rati.e-
have categorically refused to qiv^'
and rather BSF authorities had hr-.qii
the ^ Respondents to relieve
applicants, so they are repatric-tr^
per Annexure R-6, ,R-7."
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19. The applicants,therein had challenged the
said order of this Tribunal ' by ' f^ing CWP
No. 7406/2002. ,The Del hi ., Hi gh„ Cour t had set-asi de the
said . order primarily on the ground that >ince the
order had been passed by the. Intelligence Bireau.,' any;
challenge to it squarely fell within the li.i isdiction
oi the iribunal and t.hereupon.,.,it, 'was .'held: "
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SC

tenris

of

because'

oeti ^:;?r 1:
to"e'.",^:^- thr:aK"trorihir'"'5'''" .

It had\a\':„"over'ihe ^Lte
the 18, any^otelleige°to®it"JquSr2ly''fenwithin the JurlsdlStlon o^ fhrmbunlJ

passed: by. iria.Mn'aa-'ulel is set •

dlrsoted"?o Si?:r'oA Izoz/loo"'""'̂consider it afresh and'dlslose it of "by
Parties ?PP''°P'-late orders under law!Fai ties to appear before it on 2nri
December, 2002. -Meanwhile -petitioner-

status in IB Which w« projected
'e. l 70 orSer dfted •-o.M./uui shcill not be distnrhoH +-^tt 'disposal of. their OA with'n f^ur .nonth '̂ '

111 ,>t appearance of parties. "

20. We know from the decision in the case of
CHAmRA^_KUB.4R V. .U|ilJ_0!l.^_I!!ltLIA AND OTHFI?.^ ,99,

supreme'court In unambiguous
held that right to seek judicial review is one

the basic structure of the Constitution and all
decisions of the . Administrative Tribunal would be
subject to tne scrutiny before the Division Bench of
the High court within whose ,jurisdiction ihe Tribunal.
concerned fell. Keeping In view the said finding of
the supreme Court, we have not the least hesitation to
conclude that the decisions of the High Courts would
bind this Tribunal because this Tribunal has all India
jurisdiction.

21. However, respondents" learned counsel
contended that the duestion raised about the inherent
lack of Jurisdiction of this Tribunal, had not been
agitated or raised before the Delhi High Court and



conseauently, thei said decision cannot bind'.'. ' this ' '

Tribunal .and, the question .,raised„by.,..the respo.Dd.ents,

can still be considered. . , ;

22., Our attention was drawn to tf,e decision

of the Supreme Court in , the case of STATE OF U.P. & ; /i

ANR.. V. SYNTHETICS & CHEMICAL LTD. & (.1.991), 4.

sec 139, The Supreme Court held that even the '•

decisions of the Apex Court which are 'sub silentio orr

certain facts and law would not .'be-:! a bindinQ,-, •

precedent. The Supreme Court held: .. .
P ; , 1

"41,. Does this principle e'xterd and
apply to a conclusion of law, ^wliich was • '
neither raised nor preceded bs any
consideration. In other words : cai' such ,
conclusions be considered as declaration of ;
law? Here again the English courLs and
jurists have carved out an exception to the
rule of precedents. .It has been explained
as rule of sub-silentio. ,"A de'cisiion passes
sub silentio, in the technical sensn that
has come to be attached to that phrase,, when .'
the particular point of law involved in the
decision is not perceived by the court or
present to' its ... mind.",.. (Salrnond on
Jurisprudence 12th Edn., p.153). In
Lancaster Moto.r_' Co„, . •„ .(London) Ltd. v. ' .
Bremith Ltd. the Court did not feel bound • : • i
by the earlier decision as, it was rendered y
without any argument, without reference to ' '

the crucial words of the rule and without '
any citation of the authority'., j,t was
approved by this Court in ' Mui icipal •'
Corporation of Delhi v. Gurnam Kaur„ The ., 'i
bench held that, "precedents ,sub-s: lentio
and without argument are of no mom'ent . The 't
courts thus have,, taken recourse tc-.. this . ' 1 •
principle for relieving from :'.n;'ustice :• .
perpetrated by unjust precedents. A '' ;
decision which is not express, an,d is not •' > J
founded on reasons . nor it' proceeds on- ^ •
consideration of issue cannot be deened to •' ' '
be a law declared to have, a.'binding effect ^ • v ,.:V •-
as^ is contemplated . by'"' Artiple I'^T. \
Uniformity and ,, consistency . are cc re
judicial discipline. But that whicii escapes: " • i: K'
in the judgment without.any, occasion is. not '• '' "
ratio decidendi. In B.Shama''Rao v. Union
lerritory of Pondicherry (AIR 1967 SC 1480) ' •• .-
it was observed, 'it is 'trite to say that a '
decision is- binding... not.;.-because ( f • its ^
conclusions but in regard to its ratio and' ' v /
the principles, laid down__, therein' . Any
declaration or conclusion arrived v.ithout ' 'i, . •'



M

- I?--

application of mind or preceded without.any
reason, cannot be..,.ctee(ici.eclion ;.of
law or autho,rity
as a , pr-ecedent.

overrulina is

Q.f_. a...-, gen ejr.al....na.t ure ^b.ind i.ng
Restrained i.n_...dissenting, or.,

for. sake of stability and
uniformity but rigidity beyond .reasonable
limits is inimical to the growth of law."

23. It is this .principle .which • is being

highlighted. . ^ , ' _,

24. The Administrative Tribunals had been set

up Drimarily to deal with the .ser.vice matters. The

Administrative. Tribunals Act had' been passed and the

/Administrative Iribunals... draw .all their powers from

the provisions of Administrative .T.ribunals"Aot, 1985.

The Tribunals are creation of the statute and' if the

Act does not give the power to the Tribunal., it lacks

of inherent jurisdiction to hear the matters in . this

regard.

25. .Section 2 of the Administrative Tribunals •

Act, 1985 specifically provides that this provision of

the Act - does not apply to certain '• officers and . •

persons. It reads as under: - .

"The provisions of this Act shall
not apply to

(a) any member of the naval'military
or air, forces or of any other
armed forces of the Union;

(b) [ omitted .] '

(c) any officer or servant of the
Supreme, Court...or „ of. any Hi.gh
Court [or courts subordinate
thereto].-

(d) any person appointed. ' to the
secretarial staff, of either House
of Parliament oi^ to the

. secretarial, staff, of any. State
Legislature or a House, 'thereof

., .. or,,... in the..,.,, case of a... Union
Territory having a Legislature,
of. that,._Legislature.,"
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26.

(i )

Section 14 of the. Act fu.r the-....tells us
about the lurisdiotlor, ..and..powers of .:.,9 central
Adinliiistrative Tribunal. It reads;-

n-f powers and airtt orityof the Central Administrative TribiinriJ - (i)
oave as otherwise expressly provided"ir this

Central Admini.strative ' •'.ribunal
Say in'" -?;* «.PP:lr.ted

^imiriediate°r''''LfSr"l
cour-t irreL?ion°?o:'' ..(except^ the' s.pre^e,
(a ) recruitment. and, . .matters . conc.-ning - -

ecrnitment, to any All-India'ser.e or
to _eny civil. service of the Union .-.r a" '
civil post under the Union or to a "post

the defence'

fUled^b;.a'Svf.ii^^.^.^^^ '̂;^^^ '̂
Oj ) «11 service mcitters concerning-

a member of any ' All-India .Ser^'
ice i'

or

(li) a person [not being a member cf an
All-India Service -or a d? rson ' •'
referred to in clause (cH ' '
appointed to any civil serv::.c. of '

the Unions or • • ,

(ill) a civilian [not being a member of ' i
dh All-India Service or a D--rson ' " i
referred to in clause \c°] '
appointed to any defence ssr-vices ' '
or a post connected with defenca. i ;

and pertaining, to the service of such
inember,, person or civilian in " ' !
connection with the affairs of th^ u.icJ '

State or of any local or o "her '•
authority within the' territory of India ' "
o under the control of the Gove-nment

oorporattor/ T"
Gr^^rnment™'''®" bv the .

pertalnins to .
connection with the a^'fc irs

appointti ^^r<cerning a person '
rSei'-Pd service or post '
-lib -T ^ ^ub-clause (i;;. •; oroub-ciduse (111) of clause (b), he-- a a
bfa" sta?rrnf'

.K stdLe Government or any locf ] r,r

of r , ° '=''® disposal •' : "r„, ^ f Central Government for s ich
cippointment. -^-icn
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[Explanation.- For the removal of ..do.ybts,_,.it
• is hereby declared, that „ references to.;,

"Union" in this sub-section, shall. be,
construed as including referenc.es,, also tP...,a. ,
Union territory.] . ... i

(?) The Central Government, rriay, .by
notification, apply with effect from such
date as may be specified in the notification',
the provisions of sub-section (3) to local
or other authorities within the. territory of •
.India oi- under the control of the Government
of ,India and to corporations ,r.or societies!
owned or controlled by Government, not being
a local or other authority or . corporation
[or society] controlled or, owned by a State
Government;

Provided that if the Central Gov.ernment
considers it expedient' so to do for the
purpose of facilitating transition to the
scheme as envisaged by this .Act, . different

\_| dates may be so specified under this
sub-section in respect of different classes
of or different categories under any class
of. local or other authorities or
corporations [or societies].

(3) Save as otherwise expressly provided in
this Act,. the Central ' Administrative
Tribunal shall also exercise, on and. from
the date with effect from which the
provisions of th.is..sub-section, apply to any
local or other authority or corporation [or.
society], all the jurisdiction, powers and
authority exercisable immediately before
that date by all courts (except the Supreme
Court) in relation to-

(a) recruitm.ent,. ^ and matters., "concerning
\ recruitment, to any service or post •In

connection with the ., affairs'... of such
local or other authority or corporation .•
[or society]; .and . . .• ,• •

(b) all service matters concerning ,a person
[other" than a person referred to^ in
clause (a) or clause (b) of sub-section
(1)] appointed to any,_ service., or post ifi
connection with the affairs of such
local, or other,authority or corporation '
[or society] and pertaining' to the
service of .. such, person , in., connection
with such affairs. "

21. A conjoint reading of. Section Z and

Section 14 would show as respondents argued that.this

Tribunal may have no , jurisdict.ion. because, the Act does

not apply to a member of an Armed Force. Section 1-4

also opened itself with the words "Save as otherwise
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exoressly provided • in this Act, . 1hci-:ifore, tlie

provisions of Section. 14 are subject to the provisions

of Section 2 of the Act. . .

Z8. However, as already pointed alove and

held in the case of L. Chandra Kumar I'siipra) that

once the orders of-, this Tribunal , are subject-, to

iudicial review, the decisions of the Hic:i -ourt- would

bind this Tribunal. It cannot be stated that the

order of the High Court was sub silentio b9cause this .

Tribunal had invoked Section 2 and,, cis fiissed.' the

aDplication. But the Delhi High Court'in its wisdom

has held that once the order passed by Lhs concerned

officer is within the purview and jurisdiction of this

Tribunal, this Tribunal has the j.uri;'diction to

entertain the application like true soldifr bows his

head to the said decision.

29., Respondents relied upon the :lecision of

the Supreme Court by the respondents in :he case of

major PENGHAL v. .UNIQNjQF_LNM.A

1998 (5) sc 524. The said case pertains to Postal

Department. The person was working on oer:atation with

the Army. A temporary commission was given. The

question for consideration.before the Ap^x Court, was

as to whether the Central. Administrative? Tribunal will

have iurisdiction to entertain the appl/.Cotion or not.

The Supreme Court held that the said per-son could not

be treated as Army personnel, and .conbludet':

"9. As stated above, rithough
the appellant was. selected by Lh<i Postal
Deoartment for appointment to t^ie post of
clerk, but he .could not be g-j "en .any
aoDointment due to want of vaca-ic" in the^
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uriit , of his . choice. Under. such
0ircLimstanc.es, t,he._ ap.pel Ian t..„was; i'pffered
an ai:M:x-;intirient. tp..,w,oj:.,k._,.as . a,„,ple.rk:. in the, '
Army Postal Service on . the ..conditipn_ that
he would remain a civilian employee ' on
deputation in the Army. The ' appellant
accepted the aforesaid offer and agreed
to the conditions that he would revert to
the civil appointment..in Pos.ts ..and.
lelegraphs Department on.,.his ..release from
the . Indian Army Postal. Service.. With
these conditions., the appellant continued
to serve in the Army as . a . permanent
employee of the Posts and' Telegraphs
Department on deputation and was promoted
up to the rank of a Major in the: Indian' •
Army. However, the appellant was only
given a temporary commission and he
worked as such till the, date ... when his
relinquishment was .. ordered., .'.jhe'„
aroresaid facts clearly,demonstrate that

\j the appellant has a lien with the Posts
and Telegraphs Department working on
deputation in the Indian Army Postal
Service and at no point of time the•
appellant became a full-fledged army
personnel. Since the appellant was not' a
member of the Armed Forces and continued
to work as a civilian on deputation to
the Army Postal Service,, his case was
covered .under Section l'^(l)(a) of the
Administrative Tribunals Act. In- that' .
view of the matter, the High Court was-
right in rejecting . the' writ petition
filed by the appellant, . whereas the
Central Administrative Tribunal
erroneously accepted the.claim of the
appellant that he is an army personnel. / •
We, therefore, uphold the judgment": and

^ order of the High Court dismissing the
writ petition filed by the "appellant.
Since the appellant while holding civil
post was working in the Army, Postal
Service on deputation,, the Central
Aaministrative Tribunal had jurisdiction
to entertain and decide the "original
application filed by the appellant. We
accordingly set aside the order 'dated
31-1-1997 passed ., by. the Central
Administrative Tribunal., Principal Bench,
New Delhi, and remand the case to-it • to
decide expeditiously Original Application
No. 1647 of 1996. of the appellant. on
merits."

30. However, provisions of Sect.ion 2 had not

been considered and, therefore,' the decision of the

Supreme Court in the facts of the case cannot be held

to be the question in.controversy. We,, therefore,

hold keeping in view the' ratio deci dendi of the Delhi



High Court that we have no option.. but. to conclude that

this Tribunal necessarily iriust,.haye ajurisc'iction to

e n t e r t a i n t lie a p p 1 i cation.

111 METHER . ARE BEING DTf^nR THl rMATED;

jK Learned counsel for. the ..appiica vts urged

that in the past, some of the.other, persons who had

been taken on deputation with Delhi Polios lad been

absorbed while the applicants are being disot-Lminated.,.

He referred to us para 5,1? in OA ... 1A-O/ZOQt wherein

names of such persons have been given who Mad been,

absorbed on 22. 11, 2000, :

32. The question for consideration ;s as to

whether in the facts of the case.it can be tnrmed to

be discrimination or not. Learned counsel, . eried upon

the decision of the Supreme Court in the case of STATE

AriD.,.AWpT,H.E,R v. . H. SRINIVASMHRTH '̂ AIR 1976

SL 1104, Perusal of the said judgement re\'e::ls that

question for consideration before the Suprerre Court

was it the person was on deputation and abscbed and

if It was to be so done from the date ho came on

deputation. The Supreme Court held:

17. On . the other hand, it i •-
undisputed fact that six other emplove
who were similarly situated. ' iv
absorbed from the dates on which v.
initially .joined duty, after deput-v-
to the Polytechnics, It is not the c
of the appellant . that _ this, prino:..
whereby the absorption in the' Depar trn
or Technical Education. was relat'ed b
to the date on which a person initla
came on deputation, was ever dep=^ir
from., . excepting in the case of '
respondent. This beina the case.
High Court was right in holding that •
State Government had.evolved a prinoi'

thaL if a person was deputed to
Department of Technical Education f

an
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another department and,,,.he,,stay.e,.d;.
that other depar tment._fpr.'. ^ re^.sdnable
lona time his . absorption ih that
department should be.made.to rela,t,e,^ back
to the date on which he . was initially
sent." There was no ' justification
whatever to depart from . this,principle of
policy in the case of the •.respondent, who
was, in- all material respects,^,,.;, in. the
same situation as.K..,,. N. Qhetty. .Very
rightly, the High Court, has... held . that .his
"impermissible reversion" for a .short
while in 1955 to the , parent .. department
was no ground to hold that he . was not
similarly situated as• K. ,. Narayanaswamy
Chetty. This so-called reversion to the
parent Department for a short, period., in
1955-56 could not by any reckoning be
treated as a break in his service, this
oeriod having been treated as-leave. Nor
did it amount to reduction in rank. In
any case, this 'reversion' was not
ordered owing to any fault of
respondent. 'it is not the '
case that the respondent's work in the
Department of Technical Education was
found unsatisfactory or that -he was not .
otherwise suitable,or qualified to hold
the post of Tailoring Instructor in that
Department. That he was suitable to be
absorbed in that post, is manifest from
the recommendation of the Public Service
Commission and is implicit,, in . the |
impugned order,,, itself."

33. That is not. the, _ controversy before us.

-fl'ierefore, the cited decision must • be. held to be

•4. di s t i ngui s i-i a b1e,

34. This question had been considered by the

Tribunal in the case of ARJUN SINGH NEGI v.-»^ UNXON Q.lr.

INDIA & ORS. . 0. A. No. 466/200,3, decided on 28.2.2003'.

Therein also it was agitated that two other persons have

been absorbed permanently. It was held that it is always

in individual cases that, has to , be looked in.to, on. its.;Own

merits. In fact, the Supreme Cour't, in the •case of • I,HE

state OF HARYANA & ORS. V. RAM KUMAR MAjjN, ,JT 1997 (3)

SC 450 had commented upon the doctrine of discrimination.

The Supreme Court held,..t.ha,t^„Go.verr:ii'nen,t.'.in , its;..bWn. reasons

can give permission in similar cases to , some of • the

employees to. withdraw their ..resignations.- The doctrine
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of discrimination is., founded, .upon exLs':ence of an j

enforceable right..., Artic.le J. 4 . WQ.uld, apn 1 •' only when

invidious discrimination is meeted out to eq.ials.

35. In the present case before us. as is patent. |•

from the impugned order, all persons taken on deputation.

are beinci repatriated..We have already rso'-oduced above

the said order. Once a common decision hnr> been' taken.,,

it cannot be stated that the applicants are -..being i-

discr iminated merely because some other p^'.-sons in the-

year 2000 were absorbed^ Equality has to b's seen among

the equals. Once all persons on deputatio n are-, being

repatriated from whatever Force., we have no lesitation in

concluding that the applicants cannot- state :hat they are ;

being discriminated. Resultantlywe -eject- this

argument.

IV. .IF THE APPLICANTS ARE DEEWED TO BE ABSORBED • '

IN DELHI POLICE."

36. The arguments advanced have jeen that

some of the applicants had been working for more than

5 years on deputation. The Rules' pr--jvide for
I

absorption and, therefore, it is contended that the

aoplicants must be deemed to have been absorjed.

37. After the. arguments had. been :;oncluded,

the respondents pointed to us the decision othe Full-

Bench of this Tribunal in the matter' of NET RAM

CHOURSIYA V. UNION _0F_ INDIA OTHERS,

0. A» No. 1801 /2003, rendered on 5.-7.2004. In the cited

case,. those applicants were working as Co-i;;cables • in.

Border Security Force. They had joined the



Intelligence Bureau during the year 1996 ,as.: .Secur i ty
Assistant (General) . ^initially ,for_.a.period „of .five

vears but continued on deputation.' They were not

aosorbed and were repatriated to their parent

organisation. The following question .had been,, posed

for the decision of the Full Bench: '

, Whether the applicant can be deemedto have been absorbed in I.B. under the
tespondents irrespective of the instructions,
on the subject?

2- Whether the applicant has a right to
be considered for absorption in ' I.B.without
tiie consent or his parent department?

3= Generally."

38. The Full Bench considered various

precedents and answered the samer

" (1 )

(2)

Applicants cannot- be deemed to
have been , absorbed in IB under
the respondents irrespective of
the instructions on the subject.

The applicants have no right to-
be considered for absorption in
IB without the consent of the
parent department in terms of
instructions contained in ' JB OM
dated 13.1.1 992, •

(3) Does not arise."

39. Keeping, in.view.the decision of the

Larger Bench,. in its broad principle, • the argument
advanced that after the applicants had worked for more

than 5 years and therefore,, they are 'deemed to be

absorbed, must fail. " ••

40., There is another way of looking at the

same matter. The question of deemed absorption- does

not arise because there is^precious little, on', the
record to indicate . that, the consen.t, of •. the,.^parent
department has been obtained. • ••

4"



q'K It was urged that under the.l'elhi Police

Act, .. Rules, .have,, been , ra,nied,_, .an.d,. . thf-refore,. in .

accordance with the Delhi Police (Gener.-:,.] Conditions .

of Service) B;ules., 1980,. there could b'- permanent :
l'

absorption of the applicants in, .Delhi Poj_ 5i;e.. . , ;

^2. The said argument shall considered i

f"iereiriaf• tei" vfi"iei"ein . it. ..is contended tIn;i :, the said...... ,

persons have right of consideration for be .ng absorbed • ;

in Delhi Police. Perusal of Rule 17 of iridhi Police •

(General Conditions of Service) Rules., 1 )80 clearly .

shows that .it does not.. . contemplate the deemed; ^

absorption. Resultantly^ the said argurnen: must fail.

43. • Pertaining to the seme argurnen,t,?,

reference has been made to the decisior; cf RAMESHWAR '•

PRASAD v.- [vlANAGING DIRECTOR. U. P. RAJKIVA NIRMAN !

NIGAM LIMITED & ORS. . JT 1999 (7 ) SC 4'v '.vhich will be

in-appropriate. We shall., deal with the said decision • :

hereinafter again but paras lA and IS C'f the decision •

in the case of Rameshwar..Prasad (supra; .are being

reproduced below for the sake of facility:

"14. We agree with the learned
Counsel for the Respondent No.i ?nd make

• it clear that an employee who is on
deputation has no right, to.be absf rbed in
the service where he is ing on
deputation, . However.,... in some Ccses it
may depend upon statutory rult-s to the
contrary. ., If.,, rules. ... prc/itie for
absorption of employees on deputation
then such employee has a right to be
considered for absorption in • accordance
with the said rules.,,. As quotec above.
Rule 16(3) of the Recruitment Riles of
the Nigam and . Rule 5 of U.P.
Absorption of Government Serv;.nts in
Public Undertakings Rules, ,198''i- i'rovides
for absorption of an employee whC' are on
deputation.



15.
considering,
that action

passing the,
absorption
un justified

19-11-1990,

completed
deputation

I nthe presen t case, „
the. ..facts, i.t is..!apparent

o f;r e s p o n den t„. No.. .1i n not.
order for ..x©pa.to.iat,i.o.n . or

qua the respondent , was
and arbitrary. .On the basis

of Rule 16(3) of the .Recruitment, Rules,
appellant was appointed on .deputation in
May 1985. He was relieved., from, his
parent department on 18th Novembers. 1985
and joined Nigam on .19th November, 1985,...
Under Rule 5 of- the U.P, Absorption of
Government Servants in„ Public,,
Undertakings Rules., 1984., he. was required
to file an application .for, his. absorption,
in employment of Nigam. Thereafter on
the basis of letter dated , 22:. 1 2. 1 98?
written by the G.M. (HQ) and on the
basis of the letter, dated 30.12. 1 987
written by the G.M. (NEZ), he opted for
continuation and absorption in service of
Nigam by letter dated 31st December 1987.
The General Manager (N.E.Z.) by,, letter
dated 17th September, 1988 wrote to the
GM (HO.) that appellant's service record
was excellent; he was useful in service
and as he was about to complete 3 years
on deputation, appropriate order of
absorption be. passed. Nothing was heard
from the General Manager. Further on

as.,., soon as the appellant
5 years of deputation, his

allowance, was stopped with
effect from that date. The appellant
continued in service without any break.
As per Rule 4 of the U.P. Absorption of
Government Servants . in • Public
Undertakings Rules, 1984 which was
admittedly applicable, provides,that .no
government servant shall ordinarily . be
permitted to remain, on., deputation, for a
period exceeding 5 years. ••If the
appellant was. not . to be absorbed, he
ought to have been repatriated in the
year 1990 when he had completed,. 5 years
of service on deputation. By not doing
so, the appellant.., is seriously
prejudiced. The delay or inadvertent
inaction, on the..part, of the Officers ..of
the Nigam in not passing
order would not.affect the
right to be absorbed."-

appropriate
appellant's

Perusal of the finding; as well ;as the rules

applicable to the respondents before -•the; Supreme Court'.

clearly show.. . that ..there was.,.. a_. .t.ime.'. limit for

deputation prescribed. Rule 4 clearly provided that

"No.. Governmen t. servan t .shall, ordinarily, be... permitted

to remain on deputati.on for a period exceedi.ng five

vears". Thereafter, the subsequent rule provided for
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absoTDtion of such persons.In, the, rnatte; t etore the

Supreme Court, .the,., person,?. w,e,c.e,,,continuing tc: work and

in face of the rules referred to above particularly

Sub-rule (!) to Rule 5 of the Uttar Pradesh bsorption

of Government Servants in,.Public... Undertakii. nc s Rules,

1984, it was held that the concerned person stand

absorbed in the service of Wigam«

44. That is not the position bf.fore us.

There ns no such rule corresponding to Ru-.e 4.of • the

Rules applicable in the matter before • the Supreme

Court= In face of the. aforesaid. the lea that

applicants are deemed to have been absorbed

particularly in those cases where they have vorked for,

5 years or more., must fail.

APPLICANTS HAVE RIGHT TO RF Ct NSIDERED

FOR BEING ABSORBED IN DELHI POLICE.-.

45. Rule 5 of the Delhi Police (Appointments!is.;

Recruitment) Rules, 1980 deals with recruii.-nr: nt to the

Delhi Police and Clause (h) of the samt; reads as

under;

"(h) Notwithstanding any
contained' in these Rules, where
administrator/Commissioner of Polric
of opinion that it is necessar
expedient in the interest.of work s
do. he may make,;,, appointments vo
non-gai-etted categories of both exec
and ministerial cadres of. Delhi'Poll
deputation basis by drawing sui
persons, from any other State(s) or
territory or Central Police Organis
or any other _ force. Where
appointments are made by the Commiss
of Police, the same shall be repprt
the administrator, forthwith,
appointments . on deputation, basis
also be subject to orders issued by
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Govt.. of,, India/Delhi.. _Adm,inistratlJon.,-from,
, time_ to,.,. tirne..gp,yei:,ning t.b,,e,_,d,ap,u.t'̂ ;t,ip,n, of..
gpver;ninent, servants. " , ...'.I;

•i •

It permits taking persons . from. Central Police

Organisations or., any „ other.,,force on deputation.,..„to

Delhi Police, Rule i7 of Delhi ^ Police , (General

Conditions of Service) Rules,., 1980, which has strongly

been relied upon, permits the Commissioner of Police,

to sanction permanent absorption in Delhi Police , of

upper and lower subordinates with the .consent- and

concurrence, of the Head of the Police,force.. of, the

State/Union territory^ or ' -the-- Central , Police

Organisation= The said Rule reads:

"17. Permanent absorption of
upper and lower subordinates in other ,
police forces and vice-versa.- The
Commissioner . of Policej Delhi' may
sanction permanent absorption in , Delhi
Police of upper and lower subordinate^, ,
except Inspectors from other States/Unlorr •,
territories and .Central Police..
Organisations,, with,..their cons'ent .a.nd'; .
with the concurrence of-the Head of the .
Police force of, ,,„,the . State/Union -?
territory, or the ; Central Police
Organisation concerned,.' Similarly .th©'̂ ,
Commissioner of Police, may ''-;:san,ction
permanent transfer of . upper and I'qwer ..
subordinates of Delhi Police,-: except:
inspectors , , with.,' theirC: -l' PohSent,'." '; for;
permanent absorption .in,Police forces ^of.-
other States/Union te.rritories or Central
Police Organisation, subject to the ,
concurrence,, of. ...the, Head.,of the. Police ' "
force concerned. In the case ,;;'of "such
permanent transfer of an ^ Inspector , ..of
Delhi Police to any .other state -or
vice-versa. the Commissioner oft Police,
shall obtain the prior, sanction of' ' the
Administrator." .

46. There was some controversyraised before

us as to if the applicants.were,taken.on deputation,

under Rule 5(h,) of Delhi Police ..(Appointment &'

Recruitment) Rules.,,. ,1 980 or., not.,,. The' plea.'• of the

respondents to that effect must fail. ;



h

7. This is the on1y, .e.n ab.l i. ri..g.. pr cy1s i on._w_h i ch , i

permits, , certain .perso.ns _..o.f.t..he^,_,Ceni.rc.l. ,.p,ol,ice

Organisation or State Police. to ,come on clepi tation and

serve in Delhi Police. We , haye..... no hesitation,..,.,.

therefore, in rejecting, .the... con.ten ti or. of _ the

respondents to that effect., ' '

48. Learned, .counsel for. . the -pplibants,

however, wanted to take his plea further that this is

an appointment to Delhi Police... He reliac upon the

decision of the Supreme Court in the csse of .'

.R.0Q,PL,AL.,..,,.,_,MD MQIHER v. LT; GOVERNOR TrjRQiJGH CHTFF ; , -^

S..ECRETARY, „.„D,ELHI AND OTHERS .AIR 2000

question before the Supreme Court was totally

different. Before the Supreme Court, the controversy ••
was as to if they were entitled to the benefit of the

service in the parent department" on absc-ption in

Delhi Police or not. Therefore, the decision of the

Supreme Court in the case of SI Rooplal : supra) is

distinguishable. :

49., The applicants have been d'^puted on

transfer, i.e., by way, of deputation, to serv 3. in.,D^lhi'J.
Police. The expression "he may' make appointments"' I
does not imply that it is an appoinooent made

regularly in Delhi Police. Perusal of th« iJule 5(h) '
clearly shows that ap,pointme,nt:,_is on deputation,..,. '
therefore,, the expression -appointment' in tWe context,
must mean only conferment of power to^act in Delhi

Police as Constables or otherwise when the; come on

deputation.

5C 594. The

'M-

i-
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,50. Once the appointment is .on deputation, it

carries all. the,, ,r,ights of deputationists ..t;^ther than a

regular employee. „

51, So far as the Rule 17 of ,Delhi Police

(General Conditions of Service) ,,, Rules, 1 980 is

concerned,. it does not- confer any power or a- right to

a person on deputation to be absorbed.,,,..,. It depends:, on
I, • •

the sanction of the Commissioner . of Polic.e. •Certain

other conditions which we have referred ito above heed

not be repeated. This question ., pertaining; s'Mto

interpretation of Rule 17. had been a subiect 'matter"

of controversy in this Tribunal. • It was. held that ,|

there is no such right in favour of the deputationists

in this regard. Those persons challenged the decision

of this Tribunal in OA. 2 547,/.9.2 decided ...on,-...29...8.,..1 9.97.., *

and the Delhi High Court upheld the same holding that

orders that have been, ., passed .. in , administrative .

exigency cannot be followed. . The -Delhi High Court .

reproduced the findings of., this Tribu-nal and' agreed •

with the same in Civil Writ No. 5220/1 997' decided' on.

7.2.200! enti t.led „ CONSTABLE NAFE SINGH ,v. UNION OF

INDIA & OTHERS. The order .reads:

Paragraph ', 7.,: of the
impugned Order is reproduced as•below: .

."Rule. ,17,, of, -the • Service
Conditions. Rules does not recognise .any
right in favour ,of a deputationist for
absorption. It only gives discretion -to
the Commissioner of Police to ^sanction

permanent absorption of certain upper and
lower subordinates in Delhi Police from
other States./Union territories and
Central Police Organisations, with their
consent and subject to the concurrence of
the Head of the. Police force, concerned.
Accordingly the cut off .date,- for
absorption cannot, be, fixed on', 'which a
deputationist becomes eligible for.
absorption, but ,. it. would be a --date, on
which absorption is decided to be made.



Iri the present case, ;this Triblinkl. had
ear 1ier . direPted .1n cqitimon i.iudament
passed in., o;a, No. l ^2i:./91 ._andrj similaii..',."
other applications „that .if the applicant
made a representation, it would be >
considered by the respondents ai[id'if the
applicant was found: to possess the
requisite qualifications 'Under iihfe Rules
on the date of the , impugned,, brder of
repatriation, that is,; on 23.i.il991, he
may be absorbed if; otherwise found •
eligible for absorption. Admitj:.edly, on
23.1.T99 3, the applicant .had crossed the
age of 40 years and, therefore, if he was
not absorbed, he has \uo \ reasonable or
valid • ground to challenge the prider of
his repatriation. We :may also (Doint out
a decision of the Supreme Court| ip -State i
of Madhya Pradesh and pothers vsL | Ashok
Oeshmukh and another, h 988 (.3 ) SIR 3'36,
which says that in the absence! of . bias -j
and mala fides, an order of repatri.ation
made in administrative exigencifesi cannot .
be challenged. We, therefore,I find no ;
merit in this 0=A.; ;Accordin'gly it
deserves to be dismissed, ! "

We are in. agreement wi^th the
above findings of the Jribunal as it is '
settled law that a deputationisjt has no '
legal and vested |right toi ; resist
r epatr ia t ion to I'lis parent depa,r-1inent.
The petitioner was repatriated! ias far .
back / as on August !8, ' 1992 i ahd, he '
continued to agitate this -question before -
the Tribunal as well as taefbre . this '
Court. We do not find any ground tO' take '
a. contrary view , than,, the view as •/
expressed by the Tribunal in th^' pre"s~ent
case. The petition, isJ therefor^,: devoid '•
of merit and the .same .is dii;rnissed .•
accordingly." ; • ^

; 1 •• j ' •• .
This provides the answer to'.the argunient so. .much

thought of by • the learned counsel., i ! , ^

52, In fact, the Supreme Court li.n' the case of
1 I

§IMJE Of Py.N.JAB AND OTHERS ..,v,. . INDER SINGH AND OTHERS,

(1997) 8 see 372, held that a person bn. deputation
I ' i 1

cannot claim permanent absorption on deputation post.
j

' I '

53. Learned counsel for the applicants, in

fact urged vehemently that once the rules provide that

e person on deputation can, be taken and - permanently

.1!.:.



absorbed, therefore, they have right.to.be considered

and once that .right is. ..defeated, .and ,i^L„ not,, .being

given. the Articles 14 and 16 of the Constitution are

violated. Our attention in this regard -, was ,-drawn

towards the decision, of. the. Sup,reme_Couj~t.lin, the^.case

MUMIYAPPA,., NAIDy V. STATE OF KARNATAKA AND

others, air 1976 SO 2377. "Therein ' also.,;,'- the^ i

deputationist -Senior Health Inspectors were claiming a

similar right of permanent absorption and-the Supreme

Court ^ held .that. such, a,,right. ,di.d,...no:t, exist.,,.,v.,•:.Itw-as«•-

held that there was no scope under the Cadre and

Recruitment Regulations for their -absorption and it

was impermissible to do so. This shows that the cited

decision was confined to the peculiar facts t.hat were

before the Supreme Court and is distinguishable. ' '

54. In the case of STATE OF ANnHRA PRADFSH

-M.D .A..N0.I,HE,R V. SADANANDAM AND OTHERS. AIR .1 989 SC

2U60, the Supreme Court,, heldr

"16, We are now only left with the
reasoning of the Tribunal that there is no
lustif ication for the, continuance of the old-.
Rule and for personnel belonging to other
zones being transferred on promotion to
oTfices in other zones. In drawing such

Tribunal has travelled beyond
Itie limit.-., of its jurisdiction. ,.. We need only
point out that the mode of recruitment and
tiie category from which the recruitment to a
service should be made are all matters which
are exclusively within the domain of the
executive._ it is not for judicial bodies to
sit in ludgment . over , the wisdom of the
e;<.ecutive in choosing the mode of recruitment
or the categories..,.from ..which , the recruitment
•••should be^made as they are matters of policy-
decision falling .. exclusively within the
purview of the executive. As^already stated,t.ie quesp.on of... filling up of posts by
persons belonging to -other local categories
or zones is a, matter of administrative
necessity and exigency. When the Rules
providcyror such transfe.rs,being effected and
when the transfers are not assailed on the

giound or arbi trarin.ess or discrimination,.... the

.,0



I ; • • •

Dolicy of tr.ansfer ajdop: by, . the;
Qoverhrnen t cannot.,; be.., sjtr.U.6k;_^^19wn.._^y._.Tr.i.b.y-DAi%
or Court of Law./' ; j ' ,i

I ' I

Tt 5^ obvious that Suorerne J-h^t .if..,there, is
"• "" : ; ' i ! • !

a .policy framed, .. i t. .sh.ould.be.,adhered .to, :. But a?

would be noticed hereinafJ:er, the cjolicy is subject to

change a,nd in the present! case, the policy adopted has
' - 1 , • •

been not to absorb any' of lihe deputationists'. •

ResultaWtly. even the : ci.ted pase. will. have, np

application to the facts |of the present case. ;

55. Our attention.. in. this; regard was drawn to

the le'tter written from the Office of Commissioner of

Police •in' the year 200Q referring 'to the fact that
i !

there is a policy that'after onej yiear, a person who
! I

has served on deputation,, can..be, qonsidered.

' 1 ' ' i '

56. Our attention was further drawin towan|js

Paae 6 of the counter reply, in OA i1293/ZOO-^ that there
I ^ • • ;!•

were certain guidelines in this r<Sgard„ ,, , . j

. 57. , On record,' no suoh Guidelines'have :been

produced. But the policy decision or guidelines .in

this regard can always :be ;adjudicated on,,basis of' the

material olaced before ;us.< As would' be noticed., • tjhe
" i ' . - '''• -• • ""'l

respondents have ...taken, a decision! not to absorb any'jfof

the deputationists. . The reason; given is -that iiTiore

than 500 Constables,'have ... bepni recruited -alndr

therefore, -the deputationists...mujst! .be,..rever;.te.d..;..,ba^,k....,,.,.
It is obvious that there is a change in the; policy and

" I - -ty-

i

What has been referred to above
i . I

applicants will cut a; little ice

these facts. •

on behalf of the

in the backdrop ;of
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— 53'-

58. In that event, learned counsel...fcir the
... . , , . ...

.ap p 1)- 0 a n t <• has d r awn , our at tent ion to vacancy

positions to demonstrate that sufficient .number, of

posts of Constables are still available. Even if the

new Constables recruited, or absorbed, still there

would be sufficient vacaincies.

59.. This is a policy decision. The

applicants had been taken on deputation as per the

requirement. ...We have already referred to.: above that

the applicants have no right to be absorbed. If the

respondents do not intend to absorb, them permanentlyj

they cannot insist in this regard. In this view of

the matter, availability of the posts will not confer

a right on the applicants.

60. In fact., most of the present applicants

had earlier also filed Petitions in the . Delhi.-; High

Court. Wr it Petitions '. No. 910'0-9'226/20.03 came up

before the Delhi High Court on 27.-.1.2004. The ., Delhi

High Court dismissed the. Petitions holding., that.:...

"We have heard the counsel for
the petitioners. We do not find any
force in the submission of counsel for"
the petitioner. The petitioners' are
recruited personnel of CISF, ITBP and
Ci|PF. Their, period of deputation to the
Delhi Police was for one year. Even
though it was contended before us that
Ministr.y of Home Affairs has settled the
terms for deputation for three years but
Delhi Police has taken the petitioners'on
deputation for a,., period of one'- year.
tl"ier-efore. they cannot claim that thev
are entitled for deputation to a period
of three years. Even otherwise if
certain posts are to b^e filled in Delhi
Police whether for the purpose of' new
recruitment or in "terms of the affidavit
which has been iFiied in Public interest
Litigation in other writ petition that
itself cannot give right to ^tjie

•• ii .
' " i I

trvy
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neititioners for ..aDDO.lntrnexi.t,,.to ...such.,posts......
oFToF""fur-ther -continuation. o.t. daputetip^.
or moreover these ; opportunities of ,
erriDloyment should,, be, ,, given i to, othei
persons who are,, unemployed; and are,,
seekina employment,as Constable in Delhi
Po] ice! The petltioners who_.haV.e..,a.l.r^
been woFking ........wi£h the__r&sneQtx^^^....
iarami 1itar y. or aanisations.....haveim--y-gSM.g
rrqh t for" agpointment or con.tLayation„..of.
thleir' deputation if respontteO-Lt„ same. However,. Mr.j Bhushan,

h'ai contended that ,children of some of .
the petitioners... are „ studyin;g if __the
trarisfer order is given ef;fe:ct from
3.2.2004; it would,, entail hardsjhip to the
children who are studying in;' 'schools,
(vir. D.S. Norawat,, DCP (Hejadquar ter)
Delhi Police is present in the iCourt. He
say? that, they will, not implement the
transfer order till 30. 4. 2004. "i

(Emohasis added) '
-r - • ' :

This answers the arguments of' the applicants. Because,

as far back as January, 200>, their ^;laim had been
rejected. keeping ii'i view the hardship. they were

granted stay to implement the transfer order till

30.4.2004. We were informed that I thereafter the
j

I

General Elections were placed. It wasi followed by the
! •

impugned orders.. A fresh... bunch, of petjitions have been

filed. Totality of their facts indicate that there is
i ; „

no rner i t. thereiru , I

i

t ^ '

bt. For the reasons gix^en above, the
I

aforesaid .Original Applications must be held to be•

without merit. They fail ahd are disriii-ssed. i ,, ,

V OpaCTT 1 7 O TCt

Member (A)

./NSN./

9.7.2004

•j •\r '°6haj,rman. ^,̂ 1^051,

- " I ' ' ' • ' jj;At this stage, learned counsejl ;for the, applicah-tiis request
that some time may be granted to challlenge this order, |-We allow
t he appiicant s time upto 19.2004. i The inte rim order passe d in

individual cases would contime till! i9.7v2004.
Issue PASTI order. |

(R.K. Upadhyaya ) | • ( V^^ '̂Aggarwal
Member (a) j :i , -Chairraan




