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New Delhi, this the 9 +, day of .Jiiv, 2004

HON'BLE SHRI JUSTICE V.S, AGGARW@L, vHAIRMAN
HON'BLE SHRI R.K. UPADHYAYA MFME“‘ (A)
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31, 0.A.N0.139/2004: . .. ..
M.A.No.133/2004: . . . . .
Jai Singh % othew o  Applicents '
vs. . U
Union of India & Others .. Responcents
32, 0.A.No.243/2004:  _.
M.A.No.212/2004: )
Desh Raj & Others __ . .. Applicints
Vs, e e . A
Union of India & Others .+ Respopdlents. .
33, 0.A.N0.1367/2004: . . e L o
M.A.No.1145/2004: !
M.A.No.1146/2004:
Ravinder Singh & Ors, ... Appiiczants .
Vs, ' .
Union of India & Others : ... Respondents . | ;
34, 0.A.No.1427/2004: = .. . e e
M.A.No.1203/2004: A
M.A.No.1204/2004:
M.A.No.1266/2004: ;
Bahadur Singh & Ors. . Apblicants
Vs, e
Union of India & Others ~ .. Responlents .
Note: Details of the memo. of parties mvz in their
_respective OAs.
Present: Sh. K.C.Mittal, counsel for applicants in’
OAg-1465/04, 1466/04, 1470/04, 1471/0:; ;
1507/2004, 1510/2004, 1512/2004, 1517,2004 X
1527/2004, 691/2004, 1225/2004, 1278/:2004,
1292/2004, 1293/2004,,l294/2004.,1309ﬁ2004 o X
1310/2004, 1329/2004, 139/2004, 140/2004 and B ‘ ,ﬁ

243/2004. e

Shri R.K. Shukla and Shri C.K. Shukla, : _

learned counsel for applicants in ORg-1772/2004,
1483/2004, 1485/2004, 1493/2004, 1511,2(04,

1327/2004 and 1427/2004,

Shri Rajiv Kumar, learned counsel for

applicants in OAs-1461/2004 & 1367/200"4

Ms.Varuna Bhandari Gugnani, learned coinsel for
applicants in OAs-1271/2004 & 1351/2004 s

Sh. Sachin Chauhan, counsel for applicart in, OA—1557/04.

Sshri B. Dutta,. 1earned Addltlonal Solic tor General.
alongwith Ms. Geeta Luthra Ajesh Lutni: and Shri
Saurabh Ahuja, learned counsel for respondents in all .
OAs. ‘ '

ORDER

Justice V.S. Aggarwal:-

The Delhi Police Act had been enacted in the
vear 1978, 1In exercise of_the powers conferred under

Section 147 of the said Act, different iiiles including
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the Delhi Police,(AppointmentwandmRecrui#ment)mRules;

1980 and the Delhi Police  (General  Conditions_ of

Service) Rules, 1980 have been enacted. For _proper

administration, the Union Territory has been divided

into different police Districts. Every police

District has number of police stations. There is an

officer incharge of the}police_headqin»,eachM;Police

Station.

2. On 18.9.1998, tﬁe AdditionaIfCommissioner
of Police had written to the Joint Secretary, Ministry
of Home Affaifs requesting that in order to make m£7
new Police Stations which had been sanctionéd, 500
more Constables would be ‘required from Central

Para-Military Force on deputation. The said letter

reads:

"Sir,

It was agreed by the Mlnlstry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to  start = functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi

Police raises its own force to man these
Police Stations.

2. It is, therefore, requested
to kindly ‘intimate the names. of 500
Constables, who are willing to come ‘on-
deputation to Delhi  Police, at the
earliest so that action for completing

the formalities regarding . their
deputation to Delhi Police is .completed
promptly. A copy of the - terms and

conditions for denutatlon in Delhi Police
is enclosed for ready reference.

Yours falthfully,

.. (B.K. JAIN)
ADDL COMMISSIONER OF POLICE:
.. HEADQUARTERS: DELHI."
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3. There upon. the Joint Secretwry. Minil

Uy

Y try

wf Home Affairs had written to different FPara-Military

Forces like Border Security Force, Central Reserve

=

olice Force, Indo-Tibetten Border Police and Central

25.9.1998.

Industirial Security Force vide letter datec

It reads:

Kindly recall my teiarhonic
reguest sometime . back | regarding
deputation of constables from vour force
to Delbi - Police to operationalise. . the
newly created 17 Police Stations. s the
Delhl Police willl take some time Lo ralse
itz own manpower the Para-Militarv [orces
may orovide about | S500.. Constshles  on
deputation to Delhl Folice as per the
hreak up glven under: .

CRPF 200
17RpP 100
CISF 100
BRSF 100Q

It is reguested that nomin: tions
of  Constables for deputation w©o  Delhil
Police  may be sent immediately.. A copy
o the  terms _ and. conditions For
deputation to Delhl Police is encloved.

S Yours sincerely,

saf -
{0.P. Arve)"

& an different“dates“whioh are bosically in
the vyear 1999 followed by 2001, large number of
nersons xerying in_different;Pafa~Mi1itarw [orces were
taken on deputation to Delhl Police. We teke - liberty
in reproducing the representative,order:dat@d 5.1.1999
whereby certain Constables from Central Res¢rve Police

Force were taken oh deputation. . ..

"In exercise of the rowers
conterred hy the Commissioner of Pclice,
Delhi, the Addl. Commissioner of Pclice,
Estt., Delhl is __pleased  to tauke: the
following Constables on deputaticon from
C.R.P.F. . to Delhl_ Police only Jor_ a
period  of one. vear w.e.T. the date they

Cresume | thelr duties in. Delhll Pol.ce, _on.
the usual terms and conditionsa:-"
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~o- BY VIrtue of the present application,  we

nronose to dispose of. the above “said Original

Apnlications. They éll pertain to . the same
controversy oT repatriation .to “_fheir parent
department, Séme of the applications were filed after
the earlier Tfiled .aﬁplioationsg became ripe . for

hearing. It was considered  that Lsinoe cCommon
|

questions were involved, therefore,&thay,shouldf%eard

and decided together. o T

5. All the applicants are assailing the order
Fepatriating them to their parent department. The

aorder in OA 140/2004 reads:

"Subject:- Repatriation of deputationists
to their parent Department.

It has heen decided to repatriate
all the police personnel taken on
deputation from BSF/ITBP/CRPF/CISF to
Delhi  Police, on 3rd of February 2004 to
accommodate candidates already selected
for the post of Constable and - awaiting
call letters since January, 2003, A list
of the deputationists is enclosed,

_ The deputationists/cons%ablgs may
be informed immediately against their
nropet receipt that = they will ~ he
repatriated on 3rd of Feb. 2004 to their
narent departments and no further
aextansion will be granted. The
acknowledgement in token of having noted
the contents of this letter by the
Individuals may he kept on record.

s
(D.S., NORAWAT) .
DEPUTY COMMISSIONER OF POL ICE
HDQRS. (ESTT.): DELHI."

7. The sald order is being assalled on
various grounds, namely. that the orHeh so passed is .
discriminatory. The applicants are deemed to_'have
been  absorbed in Delhl Police as per Rule 17 of the
Delhl Police (General Conditions of Service) Rules, .

1380, In any case, they cannot be repatriated. and
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MEve & right to be considered - for permanent .

abheorntion. _mltuihas__@lﬁowbaehwaSSerted, that large
number of vacanciles are availlable and the respondents’

blea o the contrary is not correct.

&. Needless  to state that in  the replies
filed, respondents  have controverted fho assertlions .

made by the applicants. They assert tnat there . has

been suppression of facts in some of e matters.
Therefore, those applicants should not be heard. The

Jurisdiction of this Tribunal to hear the applications

1 also haing challenged besides the merits of the

matiter, contending that applicants have q0 right or
claim in  this regard, which we shall take up

fereinatter,

9, The First and foremast question,

Lherefore, that arises is:

Iy, TO EFFECT SUPPRESSION OF FACTS:-

10, On an earlier occasion, OA 1&9/2004; OA
Tad/2004 and OA 243/2004 had been conéid&ved by thisg
Tribunal, It was néticed by this Tribuse . that 42 of
the applicants had earlier filed an appication  in
this  Tribunal which was dismissed and th s fact has
heen  suppressed, Since  the other aoglcants  had
joined them in veﬁifying the Qfong facts, therefore,
the entire applicationg,were dishissed Applicants
filed Writ PpPetition (Civil) Nos.95%62-954[ of 2004.

The Delhi High Court recorded on 31.5.2004-
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hecomes

pointed

-\

."Al) . theese petitions  being.
identical _in_nature and arising. out of. a

commoen . Tribunal wm”,orderum d15m1551ngm

petitioners’ OAs are disposed of by this
common order.

Petitioners are on deputation to

nelhi Police and have been ordered to be
repatriated to thelr respectlve parent
departments They challenged this in
their i@xpehtlve 0As befare the Tribunal

on the plea that they had. a _'right_ of .

absorption  1n Delhi . Police. _ The
Tribunal. however, _ instead_  of _dealing
with thelr case on merit rejected theilr

o=  on the ground that 42 of  them had

suppressed the dismlssal of OAs filed by
them sarlier on the same subject matter..

PPTLthh@rS grievance .is = two

fold. Firstly that.  they . had  claimed
absorption in Delhil Police on several
grounds and secondly that even if 1t was

assumerd that 42 of them had suppressed

some  information and had = approached

Tribunal with unclean hands, ~the O0As

filed by others could not have been
dismissed for this. :

We find merit in the plea because
even 1Ff it was accepted that 42 out of
these petitioners had approached Tribunal
with unclean  hands, 1t could not. have
conztituted a basis for dismissal of OAs
filed by other petitioners. Thelr clailm
for absorption was reguired to be
considered on . merits. It seems that
Tribunal nhad failed to take this  in
regard and  had rejected the OAs of all
netitioners -on this basis. The Tribunal
order, therefore, _can t sustain and 1is
sel  aside. Petitioners OAS 139/04,
140/04 & 243/04  shall revive and be
considered afresh by the Tribunal and
disposed of on merits by appropriate

orders, We are informed that similar
matters are coming _ up before it tomorrow.
Parties are, therefore, directed - to
appear before | the Tribunal on 1.6.200%

and seek consideration on their revived

GAs also. |

Dasti."

Vi

1. Keeping _in view the said findings,

it

unnecessary to probe further in this regard.

17. On  behalf of the respondents, | it

was’

that even the Delhi High Court felt that 47 of

them who _suppressed. . the facts_ had éphrdaohed

the
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Tribunal  with muholeanedmhandskmand"th@refore;gwﬁheir

it

claim  should he dismissed.  _We have.no hesitation. in

rejecting  the sald argument because the Delhi . High

Court had only stated that claim on merits should  be,

decided. Keeping in view this important f.nding which .

is  the penultimate finding, the  above saidf.faotc

recordedd, ”evenwxifﬁﬂitAwas"accepted‘that 4Zmubu?;¢ofji

these petitioners had approached Tribunal vith unclean .

hands”™, cannot be highlighted by the respordents.

respondents was drawn, besides ahove said tacts, to OA

1271/2004. Learned  counsel  for the resbondents

contended that there is a misstatement or facts of

possibly  change of th&,laét page . of the relevant
clause illegally and therefore, the petition Musf
fail.

14, Parusal of the said OA revealed that 1t

was  Filed on 13.5.2004. _ The appficarts therein

chiallenged  the order of 14.5.2004 which e s not even

¥

passed on that date. It was_ eloquently exrlained that

when  the petition was filed on 183.5. 2004, 1t was
Feturned by this Tribunal and theraafter it was

re-filed and this plea of the respondents should not

he accepted.

e g - e o o nn

15, ‘We have no hesitation in; reifecting the

sald  argument., R ' Co

16, Rule 5 of the Central 'Administrative
. /

Tribunal (Procedure) Rules, 1987 reads as anders

"5. Presentation and.sorutiny ot
applications.~ (1) The Registrar, »r the
officer authorised by him under ruie 4,

shall endorse on every application +he

3. OurA“atﬁentionw“inwthis_irmgard,,by;“the'
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date  on whioh_iﬁ”isﬂpresenﬁedmorrrdeemed
to have  been presented under that rule
and shall sign the endorsement.. }m

(Z) If,  on scrutiny, the
application 1is found to be in order, it
shall be duly registered and given a
serlal number.

{3) I¥  the application, on
serutiny,  is  found to be defective and
the defect noticed is Formal in. nature,
the  Registrar may allow the party to
satisafy  the same in his presence, and if
the sald defect is not formal in nature,
the Registrar may allow the applicant
such time to rectify the defect as he may
deem it [where an application is
recelved by registered  post, the
applicant shall  be informed of the
defects, if any, and he shall be required
to rectify the same within such-time as
may be stipulated by the Registrar].

[{4){a) If the applicant fails to
rectify the defact within the time
allowed under sub-rule (3), the Registrar
may, by order and for reasons to be
recorded in writing, decline to redister
the application and place the matter
before the Bench for appropriate
orders, 1" : ' '

'i?z Perusal of the same clearl? shows that

when  there are certaln defects in the petition, the

same  can only bhe removed. Without the permission of

the  Tribhunal, the relief clause, could not be  changed

or interpolated. Necessary application . for amendment

must  be Tfiled. It has not been done so. In either

way 1T the application was filed even before the
impugned  order was passed. it must_be taken. to. be

without merit and in any case if there is any change

wh el is not  permitted in  law, the petition
necessarlily on this aspect has to -faii. However,

Keeping in view the findings which we,'have already
referred to above in the Writ Petition'filed, we must

delve on the merits of the matter.

I1) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION:-

NI
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REE The aguestion as to whether th’ s  Tribunal

has the jurisﬂi@ti@ﬁ-towaupgntalmmwthe enplications

pertaining  to  members of the other. Armed i"orces who

are on  deputation, the learned _counsze. for the _

applicants had drawn our attention to the fact that in.

an earlier spplication filed by Sh. Satender Pal and

Othars (04 MOEBZOZ/ZOOiJNdecidedmonmll.!-,ﬁOOZ),‘this

Tribunal had dismissed the application holoing:

. 'We _have . considered these |
aspects, It is a well known fact that
cause of action is bundle of facts, which
constitute cause of action. In this
case., the guestion  of  absorptic ig
invaolved. For the purpose of absol ption
itois a well-settled principle tha the
concurrence of . borrowing depari
lending m_department%ﬁas,"mwellw @t the
amplovee is required, unless the
concurrence of all these three parties is
there, the employee cannol be absorted in
the borrowing | department. In the case
Lhe leading department has not given the
NOC  despite the fact that the borrowing
department has written letter for  this
pnurpose  for  granting of NOC by the
present  department which is a @ BSE and
emplovyees are also that of BSF, z¢ the
court  cannot assume the jurisdicticn  to
give any direction to the BSF authorities
as  Sectlon 2 of the AT Act does not
enpowar  the court to entertalr “this
petition of member of any Armed Forces
seelking a relief against Armed Forces,
Besides that since the parent depar tment
lteelf  has not given the NOC ratl.er they
have categorically refused to givae NOC
and  rather BSF authorities had reguested
bl Respondents to relleve the
applicants, so  they are repatristed
per Annexure R-6, R-7,"

19. The applicants therein had challenged the

sald order of this Tribunal 'by i ling Cwp
No, 7408/2002, The Delhi High Court had se
sald | order orimarily  on the ground fhat sihcg the
of der ht |
challendge to it squarely feil Wwithin the ﬁL:isdidtion

of the Tribupal and thereupon it was held:

had been passed bywﬁhewlhtélligenoa B ireau, éhy

at-aside the
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oo oWel find  substance_in . the _plea
hecause petitionetguwQA;wmwagn _directed
against orden,dated“11A11L2Q02MC&nﬂexuteq%
A Lo OA)“_passeﬁ”_gxmwthe;wIB”jlwhereby
petitioners were to © be Ordetred  to be
repatriated, The Tribunal was reguired
Lo examine the validity of this_ order
first because it had taken over the issue
of  NOC, Since this order was passed by
the IB, any challenge to it sSquarely fell
within the jurisdiction of the_Tribunal,
Therefore, the order paased“byhit_washing
1ts  hands off cannot sustaln and is set
aside, . : '

The Tribunal is resultantly
directed to revive 0aA 3202/2001 and
consider it afresh and dispose it of by
passing appropriate orders under law.
Farties to apnear before it on znd
December, 2002, ‘Meanwhileuxpetitioner’s
present status in IB which was protected
by the Tribunal vide interinm order dated
£8.11.2001 shall not be disturbed till
disposal of their o within four months
of First appearance of parties, "

20, We know from the decision. in the case of

Ls CHANDRA KUMAR v. UNION OF INDIA AND .OTHERS, 1997

SCC (L&aS) 577 that Lhe Supreme‘Court in unambiguou3
Lerms held that right to seek judicial review is ‘one
of  the basic structure of the Constitution and‘ all
decisions of the Admifistrative Tribunal would be

subject to the scrutiny before the Division éénch of

2P

the  Hiagh court within whose.jurisdiction‘the'Tribunalwﬁa_-

concerned  fell. Keeping in view the'said finding of
the Supreme Court, we have not the least hesitation to
conclude  that the decisions of the High‘Courts would
bind this Tribunal because this Tribunal has allllndia
Jurisdiction,

Z21. However, respondents” 1éarned counsel
contended  that the question raised about the inherent
lack of durisdiction of this Tribunal,.ﬁad not béen

aultated opF raised before the Delhi High Court and

] : e e .

B et
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conseauently, the sald decision cannot hind’ . © this '
Tribunal and the questiqn“rgjggdmbxwthel requndent3~f

can =till he considered,

-

27, gur attentlion was drawn to the decision

of  the Supreme Court in the case of STATE OF U.P, &.

ANR. v. SYNTHETICS & CHEMICAL LTD. & ANF.__ (19971) 4 :
S5CC 139, The Supﬁeme Court held thad evén ‘the f 1j
decisions  of the Apex Court which arefgub silentio on- :

certain  facts and law would not fbw a . binding,\;a'

precedent.  The Supreme Court held: L e T

ot Does  this orinciple exterd and .
apply  to a conclusion of law, ‘which was . g
neithear ralsed nor preceded by any
consideration. In other words @ car such |
conclusions be considered as declaraivion of
law? Here again  the English courts and
jurists  have carved out an exception to the
rule of precedents. It has been explained
as rule of sub-silentio. "4 decision passes
sub s=itentio, in  the technical sense that
heas come to be attached to that phrase, when .
the particular point of law involved in the
decision 1is not perceived by the court or
nreseant to its . mind."  (Salmord on
Jurisprudence 12th  Edn., p.1%3)., In
Lancaster Motor - Co. - f(London) Ltd. V. =
Bremith Ltd. the Court did not feel bound - Do
by the earlier decision as it was rendered S
without any argument, without reference to Co
the cruclal words of the rule and without .
any cltation of the authority .. 1t was B
aporoved hy this = Court in  Muw icipal .
Corporation of Delhi v. Gurnam Kaur, The I
bench  held that, “precedents sub-silentio S
and without argument are of no moment . The 5
courts  thus have taken recourse t¢ this . ¢
principle  for relieving from »nTustice
parpatrated hy  unjust - precedents. A
decision which is not express and s not . :
founded  on  reasons  nor 1t proceeds ono - vl
conslideration of issue cannot be deened to '
he & law declared to have.a’ bindinn effect-:
a3 is contemplated . by ' Article &1,
Uniformity —and consistency . are core of
judicial discipline. ' But that which ¢scapes :
in  the judgment without any occasion is. hot o
ratio decidendi. In B.Shama Rao v, Union NERE P
Territory of Pondicherry (AIR 1967 SC 1480) SRR
1t was observed, it is trite to say that a o
decision  is binding  hot-because ¢f  its~ " b
conclusions  but in regard to its retioc  and o
the principles, laid down_ therein .  Any - Vv R
declaration  or  conclusion arrived without B

4‘§‘
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appnlication of mind or preceded WLthuut any
reason cannot be deemed to be declaration of
law or authority. of a_general nature. blndlngﬁ
A% & nrecedent. ‘R@strq;nedmlgmdisqenxlng,orn
overruling is  for sake of stability and
uniformity but rigidity bevond redsonable

Timits is inimical to the growth uf law.
23, It is this principle .which ~is being

fighlighted.

B3

24, The Administrative Tribunals had been set

up primarily Lo deal with the,SerVice.matters. The

Administrative. Tribunals Act had been passed and the

Administrative Tribunals. draw all their powers from

the provisions of Administrative_Tﬁibunals"hét, 1985.

The Tribunals are c;edtlon of the stdtute dhd 1F ﬁhé

Acl  does not give the power to the Tribunal,_it lacks
of  inherent jurisdiction to hear the matters in Cthis

regard,

(3]
"

Act, 188% specifically 0rov1deb fhat thi< prov151on of

the Act  does not apply  to certain‘{officers and .

persons. It reads as under:

"The prov1>ions of this Act shall

not apply to -_ -

(&) any member of the naval, military
or alr forces or of any other
armed forces of the Union:

(bl [ omitted ]

(¢) -+ any officer or servant of the
Supreme  Court or _of. any High
Court lor courts subordinate
theretol: '

(ch) any person appointed - to the
secretarial staff of elther House
ot Parliament or to the

- secretarial staff of any. State
Legislature or a Housex'theneof
Sor,. in the case . _of .a_ Union .
Territory having a Leglsldture,
of that_Legislature.

Section 2 of the Administrative Tribunals‘
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25, Section

Anout the

Administrative Tribunal.

jurisdiction

18-

14 of,the,Act furth@iwtells_ u

=
=

cand_ powers. of tae _ Central

It reads:-

"14, Jurisdiction, powers ahd,autiority
of the Central Administrative Tribunal - (1)

Save
ACt, the Central
shall eéxerclse,

Hay, all the
authority
that

on and from the
Jurisdiction,

exercisable
day by all courts {except the S.preme

s otherwise expressly provided +ir this

Administrative “tribunal
arp-inted
. bowert and
immediately r:afore

Court in relation tLo-

(&) Frecrultment,
recrititment,
Lo
civil
connascted with
services,

thy &l)

U

11y g
or

(11) & person
All-India
referread
appointed
the Union
the Union:

(1ii) &

referred
appointed

mamber,
connection with

ar of any State
suthority

socliely]  owned
Government:

sub-clause

[

DErson
Yy oa
t

[

2

her authority

sOCciety ]
of  the Centra)l

appolintment,

and pertaining
person

(111) of clause (b)),
whose services have been
State Government,or,any local

and,__matters,vconce*ning

to any All-India Ser.u-e or_
any cilvil service of the Union o
post under tie Union or to

a '
& post

defence or in the e fence

being, in either case, @ post
Tilled by & civilian: - ' '

ervice matters concerning-

member of any"All~India‘S@rvioe;

[not being a member ¢f an
Service .opr a QErsSoOn
to in clauss ()]
to any civil service of

or any civil post Lnder
or

civilian [not being a membar of
an  All-India

Service or a
to in clause
to any defence

nIrson.
(c)]
services

or a post connected with deferas,

to the service of 3Uch
or civilian, in
the affairs of the Uyion
or of any local or ¢ her

within the'territory of India
or under the control of the
of  India or of any

Gove nnent
corporation [or
or  controlled by the

tc) mll service matters pertaining to
Fervice in connection with the affeirsg
of the Union concerning a person
Appointed Lo any service or Lrost
referrad te  in sub-clause (1% or
4

ber~g a

iaced
or -

or any corporation [or

or other hody, at the disposal

Government for S ich
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(Explanation.-~ For the removal of doubts. it
is hereby declared that ,teferences -to.
"Union” in this bUb section. shall he .
construed as 1nu1ud1ng refercnoes also to a. .
Union territory. ] .

(z) The Central Government may, by
not1r1 ation. apply with effect from such
date as may be specified in the notification.
the oprovisions of sub-section (3) to local
or other authorities within the territory of -
India or under the control of the Government
of  India and to corporations [or societies]
owned or controlled by Government, not being
a local or other authority or corporation
lor society] controlled or, owned by a State
Government ;

Provided that 1f the Central Government
considers it expedient’ so to do for the
nurpose of facilitating transition to the
scheme  as envisaged by this Act,  different
dates may be so specified under this
syh-section in respect of different classes
of  or different categories under any class
of, local or other authorities or
corporations [or socleties].

(33  Save as otherwise expressly provided in
this Act., the Central =~ Administratlve
Tribunal shall also exercise, on and. from
the date with effect from which the
nrovisions of this_ sub-section apply to any
local or other authority or corporation [or.
society), all the Jjurisdiction, powers and
authority exercisable immediately before
that date by all courts (exoept the Supreme
Court) in relation to-

(a) recruitment, andHmmmattehs”foonoerning
recruitment, to any service or post-.in -
connection with the affairs.. of such
local or. other authority ot oorporatlonu
lor societyl): and . SRR

(h) all service matters concerning .a person
lother than a person referred to’ in
clause f{a) or clause (bh) of sub-section
(1)1 appointed to any_ service.or post in
connection with the affairs -of such
local or other authority or corporation
[or society] and pertaining’ to the
zervice of _ such person  in_ connection
with such affairs."” O

27. A conjoint yeading of . Seotlon 2 and

s
’

Section 14 would show as respondents argued thét thlb

Tribhunal may have no Jurisdiction. bepauqe Lhe Aot does

Sy
AN

not  apply to a member of an Armed Foroe. Section 14

al=o opened itself with the words Qave as oOtherwise
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expressly  orovided - in this Act, . Ther: fore, the

nrovisions of Section 14 are subject te the vrovisions

of Section 7 of the Act.

78, However, as already pointed al ove and
neld in  the case of L. Chandra Kumér f&upra)_'that
once  the orders of-. this Tribunal  are subject. to.
judicial review, Lhe decisions of the High Sourt would
hind this Tribunal. Tt cannot be stated that  the
order of the High Court was sub silentlc bhacause thls
Tribunal had invoked Sectlon 2 - and Ccisnissed.’ the
annlication. But the Dalhi Hiéﬁvéourt'in its wiéddm
has held that once the order passed by thz concerned

officer is within the purview and jurisdiction of this

Tribunal, this Tribunal bhas “the durisdiction to

entertain the application like true soldier bows his

head to the sald decilsion.

729, rRespondents relied upon the Jecision of
the Supreme Court by the respondents in :the case of

MAJOR M.R. PENGHAL v. UNION OF INDIA Al OTHERS, JT

1e98  (5) SC 624. The sald case pertalns to Postal

Department. The persoh was working on nerndtation with'

the  Army. A temporary commission was Jiven, The

gquestion Tor consideration before the ap:zx Court. Qas
as to whether the Central Administrative Tribunal will
have Jurisdiction to antertain the applicetion or not.
The Supreme Court held that the said per<on could not

he treated as Army personnel,and_conblud%w: RS

"9, As stated above, ¢1lthough
the appellant was. selected by Uhe Postal
Department for appointment to tue post -of
clerk, but he could not be given -any
appointment due to want of wvacanc: in the

=
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unit  of his = choice. Under such
clreumstances, | the appellant, was offered .
a0 dppolntment to woxk As a_ ulerk in the.
Army Postal Service on the oonditlon that
he would remain a civilian employ e ' on
deputation in the Army. The  appellant
accebted the aforesald offer and  agreed
to the conditions that he would revert to
the civil  appeointment . in . Posts and”
Telegraphs Department on _his release Trom .,
the _Indian Army Postal Serv1ce.,w With
Lhese oonditiqnb, the dppellant continued
to  serve in  the Army as .a _permanent
employee of the Posts and Telegraphs
Department on deputation and was promoted
up  to the rank of a Major in the. Indian'
ATIY . However, the appellant was only
given a temporary commission “and he
worked as  such till the date  when._ his
rellngquishment  was - ordered, L. The
aftoresald facts clearly. demonstrdte that
the appellant has a lien with the Posts
and Telegraphs Department working on
deputation in the Indian Army . Postal
Service and at no point of time the .
anpellant became a full-fledged army
personnel. Since the appellant was not a
member  of the Armed Forces and continued
to  work as & civilian on deputation to
the Army Postal Service, his case was
covered under Section 14(1)(a) of the
Administrative Tribunals Act. In. that
view of the matter, the High Court was
right in rejecting the writ petition
Filed hy the appellant,  whereas the
Central Administrative . Tribunal
erronsously accepted the claim .of the
appellant that he is an army personnel...
We, therefore, wuphold the judgment- _and
order of the High Court dismissing the
wirlt  petition filed by the appellant,
Since the appellant while holding c¢ivil
post  was working .in the Army Postal
Service on deputation, the Cantral
Administrative Tribunal had jurisdiction
to entertain and decide the original
application filed hy the appellant,  We
accordingly set aside the order dated
31~1«1QQ“ passed | by, the Central
Administrative Tribunal, Principal Bench,
an Delhi, and remand the case to. it - to
declde expeditiously Original Application

No. 1647 of 19396 oF the appellant, on.
merits.,”

30. However, provisioné of Séétion V3 had'hot
hesn  cons 1dered an, therefdre,‘the decision of the
Sunreme  Court in the facts of the case - -cannhot be held
to he  the guestion in controversy. We, therefofe,

hold keeping in view the ratio deci dendiAof the Delhi
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High Court that we have no option but to conclude that
thiz  Tribunal necessarily must have a jurisdiction to

enteir-taln the application.

TIT) WHETHER THE APPLICANTS ARE: BEING DISCRIMINATED:

31, Learned counsel for the applicaits durged

that in  the past, some of the‘otﬁer_persoqs who had

been taken on deputation with Delhi Police 1ad been

absorbed while the applicants are being discr uminated.

He referred to us para 5.17 in OA L140/2004  wherein
names  of  such persons have been given who had been

absorbed on 22.11.2000.

o

37, The quastion for consideration s as to
whether in the facts of the case 1t can be termed to
be discrimination or not. Learned counsel ra’ied upon

the decision of the Supreme Court in the case of STATE

OF MYSORE AND ANOTHER v. H. SRINIVASMURTHY . AIR 1976

SC 1104, Perusal of the said judgement reve:zls that

guestion for oonsider“tlon before the Supl@wc Court

was  1f the person was on deputation and abcorbed and

I it was to he so done from the date he came o

deputation, The Supreme Court held:

"17. On_ the other hand, it i+ an
und;xouted fact Lhat 31X other emplovess,
who were similarly situated, Ware
absorberd Trom the dates on which ey
Initially doined duty, after deput=:ion
to  the Polytechnics, It is not the Gase
of the appellant that this, princiisle
whereby the abQOFDLth in the Depar tmznt
of  Technical Education was related bhack
to  the date on which a person initia'ly
came on  deputation, was ever depar ced
from, exceplting in  the case of “he
respondent. This being the . case, “he
High Court was right in holdlng Lhat, he
state Government had evolved a prinzinle
“that  if & person was deputed to ‘he
Oepartment of Technical Education 1 -om

—
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another department andwhenstayeg?onmﬁlahﬁmm”J.
that other department_for a  reasonable
long time his  absorption in that
department should be made to relate back
to the date on which he was initially
sent.” There was no ~ Jjustification
whatever to depart from this principle of
policy in the case of the respondent, who
was, in- all material respects, : in.  the .
same situation as K. M. Chetty. Very
rightly, the High Court,hasmheld_that,his
"impermissible reversion” for 'a _short -
while in 1955 to the parent _department
was no ground to hold that he was not
zimilarly situated as- K. . Narayanaswamy
Chetty. This so-called reversion to the
parent Department for a short period_  in
1955-56 could not by any reckoning be
rreated as a break in his service, this
period having been treated as. leave. Not

did it amount to reduction in rank. in
any case, Lhis ‘reversion” was not
ordered owing to any fault of the

respondent. It 1is not the appellamitds -
case that the respondent s work in the
Department of Technical Education was
found unsatisfactory or that . he was not
otherwise suitable or gualified to hold
the post of Tailoring Instructor in that
Depar tment. That he was suitable to be
ahsorbed in that post, is manifest from
the recommendation of the Public Service
Commigssion and 1is implicit.. in | the
impugned order, ltself.” '

33. That  1is not the . controvérsy before us.
Therefore, the c¢ited decision must;} be,'held to be
distinguishable. . ) ._f e : *

34, This guestion had been considered by the

Tribunal in the case of ARJUN_SINGH NEGI,VFW$:QNION gg

INDIA & ORS.. O.A.N01466/20635 deoidéd on  28.2.2003.
Therein also it was aglitated that t@q.other persons haVé
hean absorbed permanently; It waslheld that‘it.is alwags
in individual cases that'has,tq,be looked into:on_its4an

merits. In fact, the Supreme Court in the case of - THE

P

STATE__OF HARYANA & ORS. v. RAM _KUMAR _MANN, JT 1997 (3)

sc 4%0 had commented upon the doctrine of discriminatiocn.

The Supreme Court held“thatmaovernmentlin,itsmown_reasoﬁs

can give permission in similar cases Lo some of * the

emnlovees to withdraw their resignations. The doctrine
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of discrimination is_ founded  upon exic:ence of

entorceable  right. . Article 14 would apni- only when

invidious discrimination is meeted out to =gials.

. 5

a5, In the present case before us, as is patent:
from the impugned order, all persons taken on deputation.

are helng repatriated.. We have already rzo-oduced above

the sald order. Once a common decision has been  taken,

it canncet be stated thalt the applicants are - bheing
dizcriminated merely because some other pe-sons in thé
vear 2000 were absorbed. Equality has to b: seeﬁ -among
the eguals. Once all persons on deputatiOw are . helng
renatriated from whatever Force, we'héve no 1esitation in

concluding that the applicants cannot state :that they are

baelng discriminated. Resultantly, we eject: this

Argument,

Iv. IF THE APPLICANTS ARE DEEMED _TO BE n~3SORBED._

IN DELHI POLICE:

365, The arguments advanced have Jeen that
some  of the applicants had been working Tor more than
5 vears on  deputation. The Rules provide for

absorption and, therefore, it is contended that the

applicants must be deemed Lo have been absaorled.

in

7. After the argumerts had beer :soncluded,

the respondents pointed to us the decision of the Full:

Bench of this Tribunal in the matter of NET. . . .RAM

CHOURSIYA Y. UNION OF INDTA % OTHERS,'

O.A Mo, 1801720038, rendered on 5.7.2004, in the cilted

case, thoze applicants were working as Coastables * in -

Border Security Force. They  had 10 thed the
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Imtelligence PRureau during the Year 1996'asf_§ecurity
dssistant (General),,initiallyﬂforma_pefipd Lof  five
years  bhut  continued on deputation.’ They were not
absorhed and were repatriated to their parent
organisation. The Tollowing question had been. posed
for trie decision ©f the Full Bench:
"1.  Whether the applicant can be deemed
to  have been absorbed in I.B. ‘under - the
respondents  irrespective of the instructions
an the subiject?
2. Whether the applicant has a right to

be  considered for absorption in  I.B.without
the consent of his parent department?

3. Generally."
38. The Full Bench considered various

areceasnts and answered the same:

Y1) Applicants cannot. be deemned to
have been absorbed in IB under
the respondents Irrespective of
the instructions on the subject.

{2 The applicants have no right to-
be considered for absorption in
IB without the consent of the
parent department in terms of
instructions contained in 1B oM
dated 13.1.1992, G

() Does not arise.”

39, Keeping in  view the decision of the

Larger Bench, in its broad prihciple,- fhe argUment
advanced that after the apblicants had wo%ked_for nore
than S vears and therefore, they are'deemed; to  be
ébsorbed? must fail., .

40, There is another way ofﬁiboking at the
same  matter. The question‘of deeméd absorption=‘doe§
not arise hecause there igipreoious little( qn”-?ﬁe
record  to indicate _that_the consent,of; the“:paﬁent

department has been obtained.
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41, It was urged that under the Lelhl Pollice

Act,  FRules have  been . _ Tramed_ and, . “herefore, in.

accordance with the Delhi Police (General Conditions

of Service) FRules, 1980, there could Ie  permanent

absorption of the applicante in Delhl Ro.ire. _

47, The said argument shall »e considered

hereinafter wherein 1t _is contended tha: the sald. .

nersons have right of consideration Tor be .ng absorbed

in Oelhi Police. Perusal of Rule 17 of U=2lhil Pollce

(General Conditions of Service) Rules, 1780 clearly
whows that it does _ _not  contemplate the deemed

absorntion. Resultantly, the sald argumen: must fall.

43, - Pertalning to.. .. the seme . argument,.

referance  has been made to the decision of RAMESHWAR

PRASA Y MAMAGING DIRECTOR., U.P. RATKIYA NIRMAN

NIGAaM LIMITED & ORS, . JT~1999 (7) 8C 44 which will be

in-appropriate, We shall deal with the sald decision

hereinatter again but paras 14 and 15 of the decision

.

in  the case of Rameshwar Prasad (supra; are being

raeproduced bhelow Tor the sake of Tacililliy:

14, We agree with the learned

Counsel for the Respondent Mo.i &nd make
it clear that an employee who 1is  on
deputation has no right to be abscrbed in
the service where he is worling ~on
deputaticon, | However, in some ¢fses 1t
may depend upon statutory rules to  the
contrary. _ _If. rules. . provicve for
abcorption of employees ‘on dJdeputation
then  such  emplovee has a right to  be
considered for absorption in - accordance
with the sald rules._ As quotss above,
Rule 16(3) of the Recruitment Files of
the Nigam and Rule % of lhe U. P,
Abzorption of Government Servints  in
Public Undertakings Rules, 1984 »rovides
for abscorption of an employee who are on
deputation..




15, In. the ___ present . case,,
considering  the . facts,. 11_4i<__Abpﬁrent'
that action of tespondpnt No.lo. in_not . _
passing ThemuqrueLMtpr renafrlation or
ale r;ptlon gua the  respondent  was

uniustified and arbitrary. .On the basls
or Rule 16(3) of the Recruitment. Rules,
appellant was appointed on deputation in
May 198%5. He was relieved . from hils
parent department on 18th November, 1985
and Joined Wigam on 19th November, 1985,
Under Rule S of the U.P. aAbsorption of
Government Servants”,mmwwinmmwmﬂPubllo(n
Undertakings Rules, 1984, he was required
to File an application for his absorption
in employment of Nigam. Thereafter on
the basis of letter dated  22.12.1987
written by the G.M. (HQ) and -on the
hasis of the letter dated 80.12.1987
written by the G.M. (NEZ), he opted for
continuation and absorption in service of
Migam by letter dated 31st December 1987.
The General Manager (N.E.Z.) by letter
dated 17th September, 1988 wrote to the
GM  (H@)Y that appellant s service record
was excellent; he was useful in service
and as he was about to complete 3 vyears

on  deputation, appropriate order of
absorntion be passed. HNothing was heard
Trom the General Manager. Further on

19-11-1990, as__soon as the appellant

completed S vyears of deputation, nhis

deputation allowance. was stopped with

effect from that date. The appellant

continued in service without any break.

As  per Rule & of the U.P. Absorption of

GFovernment Servants Jin Public

Under takings Rules, 1984 which was

admittedly applicable, provides that no

government servant shall ordinarily  be

permitted to remain on deputation, for a

neriod exceeding 5 vears., @ - If the

appellant was. not  to be absorbed, he

cught to have been repatriated in the
vear 1990 when he had completed. 3 vears

of  service on deputation. By not doing.
30, the __ appellant_ . 1is seriously

preiudiced. The delay or inadvertent’
inaction on the part of the Officers of

the Nigam in not passing appropriate

order would not affect the appellant s

right to be absorbed.”

Perusal  of the findings as well :.as  the rules.

applicable to the reﬁpqndentslpgforg_&hg;qufeme Céurtl

clearly show, that there  was _ a_ timef,lihitw_\for
deputation prescribed. Rule 4 olearly provided that
"o Government servant shall ordlnarlly he permitted

to remain  on deputation for a perlod exceeding five

vears', Thereafter, the_subsequent rule provided for
e LR U I r . e g
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absorotion of such pergonsh__In_the“mattéf iefore the
Supreme Courty,theuper$on§_wene”gontinuing ¢ work ahd
in  fTace of the rules referred to aboVe marticﬁlariy
Sub-rule (1) to Rule S Qf the Uttar Pradesh ¢bsorption
of  Government Servants in Public Undertakinis Rules,

tsg4, it was held that the cohcerned perzon  stand

4

o

bzorbed in the service of Nigam.

Qi That 1s not the position before us.
There i3 no such rule corresponding to Rule 4 of - the
Rules applicable in  the matter before ' ithe Supreme

Court. In Tace of the aforesaid. the lea that

applicants are deemed to have been absorbed

particularly in those cases where they have worked for

5 vears or more, must faill.

V. IF. THE APPLICANTS HAVE RIGHT TO BE CUNSIDERED

FOR_BEING ABSORBED IN DELHI POLICE:

45, Rule 5 of the Delhi Police (Anpmiﬁtﬁéntﬁ&ﬂ~3¥f5

Recrultment) Rules, 1980 deals with recruiwment to the
Delhi  Police and Clause (h) of the same reads as
under :

“ih) Notwithstanding arvihing

contained in  these Rules, whare the
administrator/Commissioner of Polics 1is

of  opinion that it is necessary ot
eupedient in the interest. of work sc to

do, he may  make . appointments o all
non-gazetted categories of both executive
and minlsterial cadres of Delhi’Poli~e on
deputation basis by drawing suitable.
persons  from any other State(s) or _nion
territory or Central Police Organisstion

or any other _ force. _ Where sueh
appolntments are made by the Commissioner
of  Police, the same shall be reported to
the administrator Torthwith. Such
gppolntments on _ -deputation basis <w=hall
alsc  be sublect to orders issued by  the

)
"
f
kA
v
[
1




"

Rt

—2A

CGovit.  of India/Delhl Admlnlstration Trom,
time _to. time, -governing. the. deputaiion of.
aoverﬁment _servants,

B e G I - A b e b ""f

. i
It nermits taking persons  from Central Police

Organisations or. any _other Torce on__ deputation  to

Delhli  Folice. Rule 17 of Delhi  Police (Genheral

Conditions of Service) Rules, 1980, which has strongly
heen relied upon, pe;hits the Commissioner of-Police,
e sanction permanent abéorptioh in Delhi Police of
upper and lower subordinates with theiuconsent' and
concurrence of the Head of the Polioe‘fbroewwofw,the
State/Unlon territory, or  .the.- Centrai'fvPolice

Organisation. The sald Rule reads:

"17. Permanent  absorption of
upper and lower subordinates in other
police forces and vice-versa.-~ - The
Commissioner . of Police, Delhi ™ may
zanction permanent absorption in Delhl
Police of upper and lower subordinates, .
except Inspectors from other States/Unlon
territories and Central Police .
Organisations, with their oconsent and
with the concurrence of the Head of "the

Folice force __of _ - the . Stéte/Union»w
territory, or the  Central - Police .
Organisation concerned. Slmlldrly the
Commissioner of Police, may “sanction”

permanent transfer of. upper and lower
subordinates of  Delhil Police, except:
inspectors | Twith, ‘théif“';’consent”“‘fbr”*'
permanent absorption in Police forces of ..
other States/Unlon territories on Centrdl
Police Organisation, subjeot ;to the
concurrence. of  the Head of thé. Police
force concernen. In_the oaﬂei of -such
permanent transfer of an In;pector .of
Delhi Police to any .-other state -or
vice-versa, the Commissioner of. Police,
shall obtaln the prior. sanction of ~the
Administrator.” "

g
.o

46, There was some controversy'raised before

us

i

under Rule S(h) of Delhi Police ,prpointment &

Recrultment) Rules, JQBON”onMﬁbt.M The plea'-of the

respondents to that effect must fall.

to 1f the applicants_were{taken bn -deputation4
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47. . This is the on1y~gnablingmp}gvisiOn“whioh,

permits.  certain persons__of __the Cenirsl Police

Organisation or State Police to come on depe tation and

serve in Delhl Police. We  have no sesitation, ..
therefore, in  rejecting the  contentior of . the

respondents to that effect,

483, Learned counsel . for the %pplibants;
however, wanted to take his plea further that this is
an  appointment to Delhi Polioe;,_He reliec upon the
decision of the Supreme Court in.the CEse éf .81

ROOPLAL __AMND ANOTHER v. LT. GOVERNOR THRODUGH CHIE#

SECRETARY. DELHI AND OTHERS, - AIR 2000 SC 594."-The

question before the Supreme Court was totally
different, Before the Supreme Cdurt, the oontrdversy
was as to 1f they were entitled to the benefit of the
service in  the parent department on ab$o~ptidnA in
Delhil  Folice or not. Therefore, the decisis>n of the

Supreme  Court 'in the case of SI Rooplal Isupra) is

distinguishabhle,

49, The applicants have beern daputed on

transfer, i.e., by way of deputation to Serwa'in&pelhiwgh

Police. The expression "he may make abdpointments”’
dogs not imply  that it is an appoiniment made

regularly in Delhi Police, Perusal of ths ule 5(h)

clearly shows

therefore, the exprassion ‘appointment' in tie context

must  mean only conferment of power to’act in Delhi

Police as Constables or otherwise when theat come on

deputation.

P

that _appointment __is or doputation, .
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200 Onece the appointment 1s on députation, it

carries all the rights of deputationists rather than a

7]
D'\

regular emploves. e
51,  So far as the Rule 17 of Delhi Police
(General Conditions of Service) . Rules, 1980 is

concernad, it does not confer any power or a right to

a narson on deputation to he absorbeduéylt,dependslon

. . : :
the sanction of the Commissioner of Police. '« Certain

other conditlions which we have referred to aboVe heed

not be repeated. This quést;on,.pg@tainiﬁg;yato*é

interpretation of Rule 17, had been a su L cmatter

' : L
of  conltroversy in this Tribunal. It was:

there 1s no such right in favour of the»deputationistg
in this regard. Those persons challenged the decision

of this Tribunal in OA. 2547/92 .decided.on..29.8.1997..'

and  the Delhl High Court upheld the same holding that

NS

orders that have been.  passed .in  administrative

”heiﬁw'ﬁﬁét‘]

axigency cahnot be ?ollowed,_ The-Delhi High Court .

reproduced the findings of this Tribunal and agreed

with the same in Civil Writ No.5220/1997 decided on

7.2.20010 entitled | CONSTABLE NAFE‘SINGHxv; UNION oF

INDIA & OTHERS. The order reads:

"esus.  Paragraph 7_;of ~ the
1mpugned Order is reproduced as ‘below:

C "Rule . 171 of “the . Service
Conditions Rules does not recognise any
right in  favour-of a deputationist for -
absorption. It only gives disc¢retion  to:
the Commissioner of Police to sanction
paermanent absorption of certailn uUpper and
lower subordinates in Delhl Police TFrom
other States/Union territories and
Central Police Organisations, with their
consant and subiect to the concurrence of
the Head of the Police force concerned,
Accordingly the cut off date.. for
absorption cannot be fixed on, ‘which a
deputationist becomes eligible  for.
absorption, but it would be a “date on
which absorption is decided to be made.

clegly

%ﬂ& g i

i
L

34
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thouoht

STATE OF PUMJAB AHND OTHERS”VL‘jINDER SINGH AND OTHERS!

. : 1
rovides  the  answer to the argument so

-3
In  the present case, 'this Triblnkl, had
@arlz,: dLr@uted_ in. . common. _idudoment

passed ,1r, Q. A, No. 1421!91"M5dnd“f%1m11dr
ather appllchlOﬁ:mthqt,ll the dopjlcant
e cles a rebresentation, . 1t eould he
considered by the respondents amdvir the
apnlicant was found! to possess the
reguisite  qualifications under the Rules
on the date of the impughed  brder of
repatriation, that is, on 23.1.1991, he
may  be absorbed 1if. otherwise  Found
eligible for absorption. Admittedly, on
25.1.1991, the applicant had croszed the

“age of 40 years and, therefore, it he was

not  absorbed, he has no . reaschahle or
valid  ground to challenge the order of
his  repatriation. We may also point out
a decisiOh'mf the %upheme Court;in State

of  Madhya Pradesh and others vsi ' Ashok
Oeshmuk b dﬁd """ another, 1988 (3) SLR 336,

© e | . ! o = ;
which <says Lhut in the absence! of  blasg ;

and mala fides, an order of reohf%ﬁation
made  In administrative w10enc1e&.gdnnot

be challenged, We thererore.:1jnd no
me it in  this Q.A. iAocor-dlmgly it
nesaerves Lo be 1i»mjbxel K :

[

We are in  agreemant Wi¥h the

ahove  Tindings of the Tribunal as 1t is
ctled law that a dehu1dtlun1x¢ haS 1o
e 1 an veslted right tol iresist
lation to his parent debartment.
titioner  was rematridted as far

o
o %

hack,‘ as on August 8, 1992 .dnd he
continued to agitate this question before
the Tribunal as well as bhefore . this

Court We do not find any ground Lo take
a vbrary  view | than. the view as .
&y sed by the TrlJunal in the present -
case. The petition is, thereforg, devoid

-~
i

f merit and the . same is dismissed
accordingly. ” ‘ o v ‘
: !

of by the learned counsel, |

'

57, In fact, the Supreme Court in the cas
. t '

(19973

CAanmet

much

&  SCC 377, held that a perswn vn deputd

—— e -

f_’\‘

53

fact wrged vehemently that’onoe the rules provide

& perzon  on deputation can be taken and . permane

1
I
l
1
I
Learned counsel for the §pplioantsj

tlon

claim permanent abso ptlon on deput atlon post,

in

that

ntly

1
il
i
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absorbed, therefore, they have rightNto”gé considered

' d
and  once  that right i1s defeated and 1s. not. being

given,

vielated. Qur  attention 1in this regard: was . .drawn

towsrds

of C.-

the Articles»14‘and 16 of the Constitution are

the decision,oﬁ,the,SunﬁememCougtwinmthewoase,

ERS

3

OTH

deputationist Senior Health Inspectors were olaimﬁng a

=imilar

Court

MUNIYAPPA  NAIDU v. | STATE OF KARNATAKA AND

AIR 1976 SC  2377. -Thereih'za;so;@ the

right of permanent absorption and-the'Supreme

held that<suoh.a,tightﬁdiﬁﬁnoﬁléxlstwﬂ;ltfwwaspa

helad  that  there was no scope under the Cadre and

Recrul tment 'Régulation3 for their . absorption and it

was lmpermissible to do so. This shows that the cilted

decision  was confined to the peculiar facts that were

before the Supreme Court and.is distinguishable.

4. In  the case of STATE OF ANDHRA PRADESH

it

oo

AND_ANOTHER v. SADANANDAM AND OTHERS, AIR 1989 SC

2050, the Supreme Court held:

—

"16. We are now only left with. the
reasoning  of the Tribunal that there is no
Justification for the continuance of the old.
Rule and for personnel belonging to -other
zonaes  belng transferred on promotion to
offices in other zones. In, drawing such
conclusion, the Tribunal has travelled bevond
the limits of its“jurisdiction._«We need only
polnt  out  that the mode of recruitment and
the  category from which the recrulitment to a
service  should be made are all matters which

re  exclusively within the domain of the

¥

.

{

executive, It is not for judicial bodies to
s1t  in dJudgment  over the wisdom of the
executive in choosing the mode of recruitment
or  the categories from which the recruitment |
=

ould be made as they are matters of policy.

il

decision falling,,exolusively within  the
urview of Lthe axecutive, .As’already stated,
e question of  filling up of posts by
ersons  bhelonging to other local categories
or zones is a matter of Cadministrative
ssity  and exligency. When the Rules
provide for suchmtransferswbeing effected and
when  the transfers are not assailed on the

n
1
n

ground of arbitrariness or discrimination, the
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nolicy of trdnsf 1Hopfed by . tha"
government cannot be . s down, hy Trlbun 1S

or Court of Law."

. \H‘

|
It“isuoSQiguﬁwthatﬂSupﬁemﬁwQéggtwnéld”ﬁhatuifmtheréi é
) ,Doliey framed, . itAshéuldmbewaAhér@d_to. . But 'aé
wotl) o bé noticed hereinafﬁer; the DOllb is €ubﬁect t6
change aﬁd in the Dresentgoase, the DOllCV adopted ha;

hean not to  absorb any of the deoutatlonlxts*
‘ . P : g

stJLdntiv, even the & clted case, will‘ have. ' no

: ‘ , . 4

: '
application to the facts oF the presénht case.
‘ , !
|
i
!
|
l

; ! , i ;
.55, Oour attention in this! regard was drawn to

the letter written from the Offioé of Commissioner of

Police ' in  the year 2000 referring to the fact that

i

\ o
there 1 ‘a policy that after one;yﬂar, & person who

has served on deputdtion, can _be co sidered.

56, our attention was fdrther drawn towarﬂs

rage 6 of the counter r eply, in OA | 1Z°w/2004 thdt the ?4

M
do
i

I
were ceartaln guidelinesrin this reg gard. o E
! ‘ ' Coeh
Eo . '<ﬁ
' ' . ‘ o F]
57.  On record, no such guidelines:have been

|
i
i
¢

produced. But the Dolmcv d601s10n or quidellnes in

this regard can alwaysfbeﬁadjud ¢ tud on. babls of Lhe

mderlal placed before us. As would be notloed, aﬁhe

B
it 1

1@>mondont* have taken, d dUblSth(HUL to absowb anywof

Jr
4 ven is Lhat \mor

the deputationists. . rha iea50|

than 500 Constables. ihave ‘ beew : reChuited and

1
1
1
'
0
1
i
i
i l

' : »

therefore, - the deputathhlStb mumu be.. revertedﬁ,back.”“_khﬂ_w

)"

It iS'vaioug.th"t thele 1s a ohanao In the polluy anq

what has been referred to abom on behalf ‘Qf; the

e
i F

applicants will cut a;little 1qa;in the bdokdrop ”of

\ - [ !

| '

these Tacls. b

P

1 1
|
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S8, In  that event, learned counsel far _ the
annlicants has  drawn  our  attention to vacancy

pozitions to demonstrate that sufficient  number of
no=ts  of Constables are still available. Even if the
hew Constables recruited or absorbed, $till there

P

wolllod be sufficlient vacancles.

59, This is a policy decision. The
applicants  had been taken on deputation as per the
reauirenent. | We have alreardy referred tofabove that
the applicants have no right to be absorbed. - If the
respondents  do not intend to absorb them pérmahently,

{

thev cannot insist in this regard. In this view of

%3]

the matier. availlability of the posts will not confer

a right on the applicants,

50. In fact, most of the present"appli§ants
had  e@arlier also filed Petitiqns'ih'thev;Delhi;;High
Court. Writ Petitions No.9100;9226/20631hbémev up
hafore the Delhi High Court on 29.1.2004. The . Delhi

High Court dismissed the Petitions holding that:.

"We have heard the counsel for

the npetitioners.  We do not find any
force in the submission of counsel for
the petitioner. | The petitioners are
recrulited personnel of CISF, ITBP -and
CRPF . Thelr period of deputation to the
Delhi Police was Tor one vear. Even

though it was contended before us that
Ministry of Home Affalirs has settled the
terms Tor deputation for three years but -
Delhi Police has taken the petitioners on
deputation  for a. period of one " vear,
therefore, they cannot claim that they
are entitled for deputation to a - period
of three vears., Even otherwise if
certain posts are to be filled in  Delhi
Police whether for the purpose of. new
recruitment. _or in terms of the affidavit
which has been filed in Public Interest -
Litigation in other writ petition that

itself cannot give right _to _ the
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petitioners Tor. mDDOlntment to. SUﬁh posts .
o For Turther .continuation of. deDULdthﬂ'm"mwhhm
ol moreover these ‘ooportunltLe of
: employment ”hould be  given (to othe; ,
\1} pner sons who are uncmploved‘ and are,‘mw

s@aking emmlovment as Constable in Delhi
Police. The petitioners who have. already = .
been workina with the - retD@ctlve o
paramilitary organisations have! no vested ..
riaht for appointment or continuation_ of..
their deputation  if resoondent do___not
desire the same, . However, Mr.i - Bhushan ;
has contended that children of some of !
the petitioner;h,dre ) studylng if the ! [
transfer order 1s given effect Trom , !
3.2.2004, it would entail hardwhlh to the

children who are studying 1m schools.

My . D.S. Norawat, DCP (Headquarter)

Delhi Police is present in the (Court. He :
sayx that ‘they will not implement the
transfer order till 30.4.2004.

(Emoh s_‘ added)5

i

This answers the arguments of the app11cant% Becalse

'

as  Tar back as January, 2004? theilr qLaim had been
. (

redjected, keeping  in view the hardshipn, they were
granted stay to implement the transfer order till
aN.a.z2004, We were _informed that , thereafter the

i

General Flections were placed. It wasifollowed by the

impuaned orders. A fresh bunch, of Detlt1ons have bheen :
filed. Totality of their facts indic Le that there is |
. : }

no merit thereln.,

61, For the reasons iven above, the s
. , |

atoresald Original App?ic tions musi bo held to be .

without merit., They fall dﬂd dr: dlsmmua@d o

l 1
; !
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At thls stage, learned counsel for the appllcantshrequest

that some time may be granted to challenge this order.‘¥We allow

i

the applicants time upto 19.7%:2004. 'rhe interim ordexr bassed in
individual cases would contime tlll|l9.1’4004

Issue DASTT order. [ |
(R.K. Upadhyaya ) | | ( vESieaggar
“ Member (A) L ( Chél%%:nwal
.imﬁf;.:yr‘, N V"‘:", . . ‘_*;-,.) . ; : - {






