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respective OAs.

Present: Sh. K.C.Mittal, counsel for applicant!? in
OAs-1465/04, 1466/04 , 1470/04, 1471/0'-,
1507/2004, 1510/2004, 1512/2004, 1517/2004
1527/2004, 691/2004, 1225/2004, 1278/20D4, ,
1292/2004, 1293/2004, 1,294/2004 ... 1309/2:04 T
1310/2004,, 1329/2004, 139/2004, 140/20CK and . ^
24 3/2004. ... . '
Shri R.K. Shukla and Shri C.K. Shukis.,
learned counsel for applicants, in, OAs-i:72/2004,
1483/2004, 1485/2004, 1493/2004, 1511/'2C04,
1327/2004 and 1427/2004.,
Shri Rajiv Kumar, learned counsel for
applicants in 'OAS-1461/2004 .&: 1367/2004 • , • •
Ms.Varuna Bhandari Gugnani, learned coinsel for
applicants in OAs-1271/2004 &„ 1351/200'3
Sh*. Sachin Chauhan, counsel for applicart in OA-I557/04.

Shri B. Dutta,, learned,,Addit,ional„,SoI i c: tor General,
alongwith Ms. Geeta Luthra, Ajesh Lut'iri. and Shri
Saurabh Ahuja, learned counsel for respondents in all •
OAs .

ORDER .

,Just ice V.S. Aggarwal:-

The Delhi Police Act had be^sn enacted in the

year 1978 . In exerci se of:.,the powers conferred under

Section 147 of the said Act, different rules including';



the Delhi Police (Appointment...and .RecruitmentRules,

1980 and the Delhi, Police /(General... Gopditions , of-

Service) Rules., 1980 have .been .enactedFor . proper

administration, the Union Territory has.been divided

into different police Districts. Every police

District has number of police stations. .There.is an

officer incharge of the, pol ice .head,, in. each ...Pol ice

Station.

2. On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in order to make ^
new Police Stations which had been sanctioned, 500

more Constables would be required from Central

Para-Military Force on deputation. The.said letter

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi
Police raises its own force to man these
Police Stations,

2. It is, therefore, requested
to kindly intimate the names of . 5.00
Constables, who are willing to come on
deputation to Delhi Police, at the
earliest so that action for completing
the formalities regarding their
deputation to Delhi Police is completed
promptly. A copy of the terms and
conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,

(S.K. JAIN)
ADDL. COMMISSIONER OF POLICE:

HEADQUARTERS; DELHI."
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,3. There upon, the,.,Join.t. Secretar.lyiinistry ;

of Home Affairs had ,written_to,„difJ=erent P'&ra-Military

Forces, like Border Security Force. Centr.il Reserve •;

Police Force. Indo-Tibetten Border . Polics and. Central ,

Industrial Security ..Force vide.,lette.i.:,, datad 25. 9....1 998., \ .

It reads: . .

"Dear Sir. • :•

•Kindly recall rny . tele:)honic
request soinetiine . back regarding •; ^
deputation of constables from' your force ^
to Delhi Police to. operationalthe
newly created 1 7 Police Stations, .-vs the
Delhi Police will take some, time tc; raise
its own manpower the Para-Militarv :'orces
may provide about 500 Constablis on i
deputation to Delhi Police as pe:- the
break up given under:

CRPF 200

ITBP 100

CISF 100

BSF 100 ••

It is requested that nominations
of Constables for deputation to Delhi
Police may be sent immediately. A copy
of the . terms , and^., conditions fordeputation to Delhi Police is enclosed. p

... Yours sircar ^ly.

(O.P. Arya)"

On different _dates which are b.isically in

the year 1999 followed by 2001, large number of

persons serving in different, -.Paca-M.ilitary -orces were

taken on deputation to Delhi Police. We take-liberty

in reproducing the representative.order dated 5.1.1999

whereby certain Constables from Central R'jsorve Police

Force were taken on deputation. •

"In exercise of the aowers ;
conferred by the,„Commissioner of T'olice,
Delhi., the Addl. Commissioner of Police, j
Estt, . Delhi. ., is,„_ pleased to. tsk-s the :
following Constables on deputation- from
C. R. P. F..... to.,.., Delhi.Police..only 'or... a
period of one. year w.e.f. the datf.i they

, resume . their,,,, duties_.in., De.lhi, Pol' ca, on '•
the usual terms and conditions:-"

•
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.. . 5. By.....vi.r.tu.e., of .,:the.,pj::e.sen_t..ap,.plicat.lo.n.we

•nropose to dispose of ..the. above said Original

Applications. They all pertain to the same

controversy of repatriation,. ,to ...their parent

department. Some of the applications were, filed after

the earlier filed applicationSj became ripe for'

hearing. It was,., considered that , :since , common

questions were involved, therefore, they shouldHieard

and decided • together .

b. All the applicants are assailing the order

i epdtriating them to their parent department. The

order in OA 140/2004 reads:

subject:- Repatriation of deputationists
to their parent Department.

It has been, decided to repatriate
all the police personnel taken on
deputation from .. BSF/ITBP/CRPF/CISF to
Delhi Police, on 3rd of February 2004 to
accommodate candidates already selected

Constable and awaitingCciii letters since January. 2003. A list
of the deputationists is enclosed."

The deputationists/constables'may
De informed immediately against 'their
proper receipt that they will be
repatriated on 3rd of Feb. 2004 to their
oarent departments and no further
extension will be granted. The
acknowledgement in token of having noted
the_ contents of this letter by. the
individuals may.be kept on record.

sJih
(D.S.NORAWAT)

DEPUTY COMMISSIONER OF POL ICE " •
HDQRS, (ESTT.): DELHI."

The said, . order is being assailed on

Veil ious grounds., namely., that the order so passed is"

discriminatory. The , applicants are deemed to have
been absorbed In Delhi Police as per Rule 17 of the
Oelhi Police . (General, Conditions of Service) Rules,
1980. In any case, they cannot be repatriated and
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• '•-o.-. be considered' fof '" permanent"

dbsorption. . ..It,,, has a.l.s.o.. been,...asserted that larqe

number of vacancies are available and the respondents'

plea to the contrary is not correct.

8. Needless, to state that i-i the replies

filed, respondents have controverted th? assertions

made by the applicants. They assert that there -has.

been suppression of facts in some of the . matters.

Therefore, those applicants, should not oe heard. The

iurisdiction of this Tribunal to hear the applications

is also being challenged besides the rner-its of the

matter,. contending that applicants have 10 right or

claim in this regard,- which we shall take up

hereinafter.

The first and foremost question,

therefore, that arises is:

«

1' ^ • TO EFFECT SUPPRFSSTOM OF

10. On an earlier occasion^ OA 1:9/2004, OA

1'10/2004 and OA 243/2004 had been considered by this

iribunal. It was noticed by this Tribuna] that 42 of

the applicants had earlier filed an application in

this Tribunal which was dismissed and this fact has.

Deen suppressed. Since..,, the other applicants had,

joined them in verifying the wrong facts, therefore,

the entire applications, were dismissed,. Applicants

filed Writ Petition (Civil.) Nos. 9562-9640 of 2004,

1 he Delhi High Court recorded on 31.5.2004:; "



"AJ._1 theese petl tlo.n.s •Lbe.l,D_g_ , - -
iden.ticai iri,_/iature_a.n_d„.qLC .6ut_pf. a
common Tribunal„ order dismissing...,. ..
petitioners' OAs are disposed of.;by this
common order. ..

Petitioners are on deputation to
Delhi Police and have been- ordered.-to .be ,,
repatriated to their respective parent
deoartments. .They challenged..this in
their respective OAs before the Tribunal
on the plea .that they., had..a..._.right .•.o.f;,. .
absorption .. in Delhi . Police. The .
Tribunal. however,. .. in.stead.._ o.f ..^..dealing , .•
with their case on merit rejected their
OAs on the ground that <^2 of. them had-,
suppressed the dismissal of OAs filed by
them earlier on the same subject matter..

Petitioners grievance is two
fold. Firstly that. they., had claimed
absorption in Delhi Police on , several
grounds and secondly ..that even if it was
assumed that 42 of them had suppressed
some information and had approached
Tribunal with unclean hands., the OAs
filed by others could not have been
dismissed' for this.

We find merit in the plea because
even if it was.accepted that ^2 out of
these petitioners had approached Tribunal
with unclean, hands... it could not. have
constituted a basis for dismissal of OAs
filed by other petitioners. Their claim
for absorption was required to be
considered on. merits.,. It seems that
Tribunal had failed to take thi-s in
regard, and. had rejected the^OAs of all
petitioners •on this basis. The Tribunal
order ,.,, therefore..._-can ' t sustain and is
set aside. Petitioners OAs 139/04,
140/04 a 243/04... shall revive and, be
considered afresh by the Tribunal and
disposed of on merits by appropriate
orders. We are informed that similar
matters are coming.up before it tomorrow.
Parties are, therefore- directed to
appear before , the,Tribunal on 1.6.2004
and seek consideration on their revived
OAs. also. , .. ', ...

Dasti."
/•

n. Keeping , in.' view,., the .saidfindings,' .it

becomes unnecessary to probe further in this regard.

1.2.. .On., behalfof..„the..respondents, , it,., was'

pointed that even the Delhi High Court .felt that 47 of;

them who., suppressed., the facts,_ had..,.approached the



Tribunal with uncleaned... harids,,,„, and. there fore,their

claim should be dis[nissed,...,..,We .,bay.e no hesitation . in

rejecting the said argument because the Delhi High

Court had only stated that claim on rneri i-.s should... be

decided. Keeping in view this important •'^inding which

is the penultimate finding, the .above said . facts

recorded. "even., .if ..•.it,.was...accepted that 42 ,out^. ,of

these petitioners had approached. Tribunal »!ith unclean

hands", canriot be highlighted, by the respo.idents.

13. . Our ... attention...„iri.. .this . reg.ard .. by the

respondents was drawn, besides above said 'acts, to OA

1271 /2004. . Learned ; co.unselfor the respondenf-S"

contended that there is a misstatement on facts of

possibly change, of the last page of the .relevant

clause illegally and therefore, the pe;ition must

fail.

14= Perusal of the said OA revi^jeled that it

was filed on J 3. 5. 2004..-., The.... applicants therein

challenged the order of 14.5,2004 which hcs not even

passed on that date. It. was. eloquently explained that

when the petition was filed on 13. r?, it was

returned by this' Tribunal and therefrfi er it was

re-filed and this plea of the respondeni.s should not

be accepted.

15. We have no hesitation in rejecting the

said argument.

16, Rule 5 of the Central Adfi.inistrative

Tribunal (Procedure) Rules,.. 1987 reads as jnder:

5. Presentation and scrutiny of
applications,- (i) The Registrar.- .^r the

officer authorised, by him, under rule 4,
shall endorse on every application the'



-'3-'

on whiolx..it_is,.presented or deemed
tc hav^ been .pre<>exi.,t.ed.„iin.,d,er. -th;a't, . rule
and shall sign. the_ endorsement. ,

(2) If, on , scrutiny, the
application is found to be in order, it
shall be duly registered and .given a
serial number. ' '

(3)^ If the application, on
scrutiny, is found, to be. defective and
the defect noticed' is .formal in nature,
the Registrar may allow the party to
satisfy the same in his presence, .and if
the said defect is not formal in,, nature,
the F'iegistrar may allow the applicant
such time to rectify the defect as he may
deem fit [where an application is
received by registered post,, the
applicant ^ shall be informed of the
defects, if any, and he, shall be required
to rectify the same within such time as
may be stipulated by the Registrar].

[('^)(a) ,If the applicant ..falls to
rectify the defect within the- time
allowed under sub-rule (3), the Registrar
may., . by order and for reasons to be
recorded^ in writing, decline to register
the application and place the matter
before the Bench for appropriate
orders,1"

1 Perusal of the same clearly shows that

when there are certain defects in the petition, the

A same can only be removed. Without the permission of
i.iie Iribunalp the relief, clause could, not be.;--changed

or interpolated. Necessary application for amendment

mu'.->l be filed. It has not been done so. In either

way if the application was filed even before the

impugned order, was , passed,.. it. must. be. taken.., to, be

without merit and in any case if there" is any change

which is not permitted • in law, the petition,

necessarily on this aspect has to fail. However,

keeping in view.the findings which we., have already

referred to above in the Writ Petition filed,,, we must

delve on the merits of the matter.

11 ^ administrative TRIBUNAI HA.q

.JyRJ.SPJC,TI,ON TO ENTERTATM THE APPI TnATTHM:_



. js.. The. question...as._. to, whether thj s,, .Tribunal

has the iurisdiction .to., exiterta,ixi._.the applications

pertaining to members of the other Armed Forces who

are on deputation, the learned .counsel, for the

applicants .had drawn our , atte,htion,„. to. the fact that-,in.

an earlier application .filed by Sh., Satender.Pal and

Others (OA Mo, 3202/2001 .... decided.., on .11 . 11 „2002.), . this

Tribunal had dismissed the applicatio.n holding;.,'

.. "We . have. ,,, considered these
aspects. It is a well known fact that
cause of' action, is bundle of facts., which
constitute cause of action. In this '
case, the question ,, of, absorptio:! is
involved. For the purpose of absoi-ption
it is a well-settled, principle t:ici the
concurrence of ,, borrowing department,
lending .,, depar tmen t_. as, well,, as the
employee is required, unles:- the
concurrence of all..these three pa-t:,es is
there, the employee cannot be absorhed in
the borrowing .. department. , In t:"e case
the leading department has not qiynn the
NOC despite the•, fact that the. bon owing
department has written letter for this
purpose for granting .of NOC b*:' the
present department which is a .-.SF and
employees are also that of BSF. st. the
court cannot assume the lurisdict^rn to
give any direction to the BSF autfjoi ities
as Section 2 of the AT Act doas not
empower the court , to entertain this
petition of member of any Armed Forces
seeking a relief against Armed Forces.
Besides that since the parent depa.rtment
Itself has not,, given the NOC rather they
have categorically refused to afive NOC
and rather BSF authorities had Feciuested
the ^ Respondents to relieve the
applicants, so they are repatric t.- d as
per Annexure R-S, R-7."

19. The applicants,therein had challenged the
said order of this Tribunal by ' fiLing CWP

No. 7406/2002. The Del hi Ĥi gh. Cour t had se^.-aside the'
-did , order primarily on the ground that .Jince the

order had been passed by....the.. Intelligence Bwireau,.. any
challenge to it squarely fell within the lui isdiction
of the Tribunal and thereupon„,,,it was held:



.. . .because ''Stif
^®ted U..J.;,.,2002.,lAnnexureA to _ OA ) passed., .by._ the IB."' whereby

petitioners were...to be ordered" to be
repatriated. The Tribunal was required"
-u examine the validity of -this order

'hi iLue
the IB anv passed bythe IB, any challenge to it squarely fell

nererore, the order.passed by it washina
asfde sustain'and'is 'se?

directe/ '̂"'l- ' resultantlyJiifcioLeu to revive OA 3202/2001 and
^ corysider it afresh and dispose it of bv

Parties orders under law.
r" f cippear before it ' on 2nrlUeoember, 2002. : Heanwiiil® .. petltlSnar"-

1" IB which was protected
'b I 200r °'-der dated-o« I 1.2001 shall not be disturhpH tiii "dispose Of their OA wlth?„W ,norths '
-f rirst appearance of parties."

zo. we know from the decision In the case of
L.- eMmRA_KUMAR V. UJaON_JIF_I_NDlA AND flTHPgg ,957
sec ,Las) 577 that the supreme'court In' unambiguous

. seek judicial review is one
or the basic structure of the Constitution and all

-icn. of the Admihistrative Tribunal would be

before the Division Bench of
High Coul t within whose lurlsdiotlon the Tribunal

concerned fell. Keeping in view the said finding' of
Che supreme Court, we have not the least hesitation to
conclude that the decisions of the High Courts would
bind this Tribunal because this Tribunal has all India
lurisdiction.

21. However, respondents' • learned counsel
contended that the question raised about the inherent
1-k of lurlsdlction of this Tribunal, had not been
Boltated or raised before the. Delhi High Court

and
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conseaue-ii'itlV, the said decision cannot lilnd''.. ' this •
, . ' I.

Tribunal and the question ,.r,aised,..by_ the respondents -i.

can still be considered.., ;

22., Our attention was drawn to -Lhe decision

of the Supreme Court in ..the.case....o.f STATE: OF U.P. • & .

ANR.. v. synthetics a chemical ltd. & ANie. (T991 y •• •;

see 139, The Supreme Court held fio". even .the

decisions of the Apex Court which are sub silentio on '

certain facts and law would not be a bindinq ,

precedent. The Supreme Court held:

"41. Does this principle
apply to a conclusion of law,
neither raised nor preceded
corisi deration. In other words
conclusions be considered as dec.lai-ai.ion of
law? Here again the English cour ;s and
jurists have carved out an exception to the
rule of precedents. It has been . •sxDlained
as rule of sub-silentio. ,"A decision passes
sub silentio, in the technical senso that
has come to be attached to that phrMSf, when
the particular point of law involviic in the
decision is not perceived by the coi.rt
present to' its . inind. " . ..(Salinond
Jurisprudence 12th Edn.., p. 153).
Lancaster Motor.. Co... .• (London.) Lt(i.
Breniith Ltd. the Court did not fec.O. bound
by the earlier decision as,it was rendered
witliout any cirgument, without refsrt nee to

the crucial words of the rule and \:'ithout
any citation of the authority'.' ]t was
approved by this Court in Muricipal
Corporation of Delhi v. Gurnam Kaur. The
bench held that. precedents , sub--s.i lentio
and without argument are of no moment'. The
courts thus have taken,recourse tc , this
principle for relieving from • io'ustice
perpetrated by unjust precedents. A
decision which is not express and js not
foundea on reasons nor it proceeds on
consideration of issue cannot be deened to
be a law declared to have a bindino effect
as is contemplated :by Artic.le 141.
Uniformity and. consistency., are cere of
.-judicial discipline. But that whicl' sscapes
in the judgment without any occasion is not
ratio decidendi. In B.Shama Rao v„
Territory of Pondicherry (AIR 1967 S
it was observed, 'it is trite to sc: y
decisiori is bindi.ng ,. not. because
conclusions but in regard to its re-tio
the principles, , laid down., there!'''

ex tend and

wh:ii;h was
h' any

such

or

on

In

V.

Union

1 480)
that a

f its.
and

Any •
declaration or conclusion arrived without
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application of mind or preceded without any
• eason cannot be. deemed. to.,.be..,dg.claoa;tion •of
law or authority o,f_,a,,_,aeneral,, natMr.e^,,b.indin
as a precedent. .. J<estrained__ia. disserjting, or
overruling is for . sake of .stability and
uniformity but rigidity beyond .reasonable
limits is inimical to the growth of law." ,

Z3. It is this principle .which • is being

hiohliahted, ' '

24, The Administrative Tribunals had been set

up primarily to deal with the service matters. The

Administrative. Tribunals Act had been passed and the

Administrative Iribunals.. draw, all their powers from

the provisions of Administrative Tribunals Act, 1985.

The Tribunals are creation of the statute and if the

Act does not give the power to the Tribunal, it lacks

of inherent jurisdiction to hear the,matters in this

regard,

25. .Section 2 of the Administrative Tribunals

Act, 1985 specifically provides that this provision of

the Act does not apply to certain : officers and

persons. It reads as under:

"The provisions of this Act.shall
not apply to. -

(a) any member of the naval,.' military
or air. forces or of any other,
armed forces of the Union;

(b) [, omitted - j • ••• -

any officer or servant of the
Supreme... Court., o.r of,, any,. High
Court [or courts subordinate
thereto .Tr

any person appointed ' to the
secretarial staff, of either House
of Parliament or to the

. secretarial, staff of any'. State
Legislature or a House^ thereof
oi' f.... in the._.: case,_ ., of-,, a Union
Territory having a -..Legislature,
of that„..Legislatu.re. " '
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^6. Section 14 .of th6,.Aot fur.|,,r.jells u,
about the jurisdiction ^,.^nd..pp„er, of .the Central
Administrative Tribunal. it reads:- : -

14. Jurisdiction, powers anri sMi-

^avJ v- Tribunal
A?,r' '̂;:,^"^herwise expressly provided 1'Act tiie Central Adrnini strative r,:'

exercise, on and from the a,;->D.
jurisdiction, pow-.r-

t immediately [•
r-nrt f y f (e:<cept the' Si--'Lii L in relat].on to-

lority
- (1)

I this

•bunal
•in ted
i and

•ef ore
preme

fs) recruitment, . and , matters concrnina
recruitment to any All-india-Se;vice or
-.j dny civil service of the Union or a'
civil post_under the Union or to o cost
connwcted with defence or in the d-,-^fence
•services, being, in either case, poit

civilian.-ri11ed by a

(b) all service matters concerning-

^ 1 a

o r

member of any'All-India
•srvice;

^ii) a person
All-India
refer red
appointed
the Union
the Unionf

not being a member of an
Service or a porson

if"' clause (c)]
to any civil sei^viof' of'
cr any civil post uider

or

(i i i ) a
an

civilian [not,being a meiiibs.r of
All-India Service or a ners-on

referred to in clause Jn
appointed to any defence services
or a post connected with defenca..

and pertaining to the service of
iriymber, person or civilian
connection with the affairs of the
or or any State_or of any local or-

within the' territory of
the control of the Gove~
^r of any corporation

authoi-ity
or under

c f I rid i a
society ]

such

in

U.Yion
0 :her

1 idia

rnent

Corowned or controlled bv the
Government t

matters pertaininr-

ot tL M «"h the 'arf,the Union concerninq' a rif>r
appointed to any .serviL or
r^-Tei red to in sub-clause (ij/
•.^ub-clause (iii ) of clause (b), hf i
person whose services have been ph,
jy d otdLe Government or any locr'i

oorporauon
:c other body,, at the.dis-x-,oi thy Central Government for
appointment.

s

to

irs

son'
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or '
g' a''
3ed
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•or .
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•ich •
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i: ExDlanation.-- For the removal of doubts,. ..it
is ' hereby declared, that, references, to.,-.,, • •
"Union" in this sub-section shall. be. •
construed as including references.,also to..a.
Union territory.! ,

(2) The Central Government rriay, by
notification- apply, with effect from such
date as may be specified in the notification
the provisions of sub-section , ('3) to local
or other authorities within the territory of
India or under the control of the Government
of India and to corporations •[or societies!
owned or controlled by. Government, not being
a local or other authority or . corporation
[or society] controlled or owned by a State
Government:

Provided that if the Central Government
considers it expedient so to do for the
purpose of facilitating transition to the
scheme as envisaged by thi.s. Act, . different
dates may be so specified under this
sub-section in respect of different, classes
of or different categories under any .class
of, local or other . authorities or
corporations [or societies].

(3) Save as otherwise expressly provided in
this Act,. the Central ' Administrative
Tribunal shall also exercise, , on and,, from
the date with effect from which the
provisions of this .sub-section.apply to any
local or other authority or corporation [or
society], all the jurisdiction, powers and
authority exercisable immediately before
that date by all courts (except the Supreme
Court) in relation to-

(a) recruitment, , andmatters' concerning,
recruitment.,, to any service or post • in
connection with, the affairs.; -of- such
local or other authority or corporation
for society]: and..

(b) all service matters concerning a-person
[other" than a person referred to in
clause '(a) 'or' clause (b) of 'sub-secitibn'
(1)] appointed to any,...service or, p,ost,,i?in
connection with the affairs of such
local or other.authority or corporation '
[or society] and pertaining to .the
service of . such., person . in , connection
with such affairs." '

21. A conjoint, reading of Section 2 and

Section 14 would show as respondents argued that this

Ti' ibunal may have no , jurisdiction, because• the Act does

not apply to a member of an Armed Force. Section 1-4

also opened itself with the words "Save as otherwise



exoresslv pi ovided in this Act. . ThGr'.'.foi':,e, the

provisions of Section 14 are subject ,to .tlie provisions ,

of Section 2 of the Act. . . ;

28. However., as already pointed Giloove and ,• •

held in the case of L. Chandra Kumar (sipra). that.

once the orders of-., this Tribunal are ;jubject to

judicial review, the decisions of the Hig'-i :ourt- would
bind this Tribunal. It cannot be stated that the ^

order of the High Court was sub silentic because this . J-
Tribunal had invoked Section 2 • and dismissed the

application. But the Delhi High Court' in its wisdom
has held that once the order passed by the concerned

officer is within the purview and jurisdiction of this

Tribunal, this Tribunal has the jurisdiction to

entertain the application like true soldier bows his

head to the said decision. . , ;

•(

29. Respondents relied upon tha decision of •; j.
the Supreme Court by the respondents in che case of ;

MAJOR M.R. PENGHAL v. ,yNLQN„OF„iNm-...'!^Jil.JQ J"!" , I

1998 (5) sc 624. The said case' pertairis to . Postal • .

Department. The person was working on cecutation with ,

the Army. A temporary commission was given. The

question for consideration ,before, the Ap:?x C^rt,„ was, •

• as to whether the Central.Administrative Tribunal will; ,

have jurisdiction to entertain the appl;:.cc tion or' not.

The Supreme Court held that , the said peron could n.o_t

be treated as Army personnel, and concludec:

"9, As stated above, although , ,
the appellant was selected by Lhn Postal •
Deoartment for appointment to tlie post of ;
clerk, but he .could not be' gi'>'en any
appointment due to want of vaca-'c - in. the

I
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unit, of his , choice. Under' such
.circumstances, the ,aRpelianX-Was.;bffered
an appoin tmen t, to., work,._a.,s„,a,.,.,olerkl in the.
Army Postal Servi.ce on. the,,conditi,on. that
he would remain a civilian employee ' on
deputation in the Army. The ' appellant-
accepted the aforesaid offer and,., agreed
to the conditions that he would revert, to
the civil appointment in,,.,. Posts,... and,
lelegraphs Department on . his ..release from
the Indian Army., Postal., .Service.,^ With .
these conditions., the appellant'continu^d
to serve in the Army as-, a permanent
employee of the Posts and .Telegraphs
Department on deputation and was promoted
up to the rank of a Major in the . Indian'
Army. However, the appellant was only
given a temporary commission and he
worked as such till, the,, date .,-when his'
rel incjuishmen t was ordered. The
aforesaid facts clearly . demonstra'te that
(-he cippellant has a lien with the Posts
and Telegraphs Department working on
deputation in the Indian Army Postal
Service and at no point of time the-
appellant became a full-fledged army
personnel. Since the appellant was not a
member of the Armed Forces and continued
to work as a civilian on deputation to
the Army Postal Service., his case was
covered under Section 14(1)(a) 'of the
Administrative Tribunals- Act. In- that
view of the matter, the High Court was
right in rejecting the writ petition
liled by the appellant, , whereas the
Central Administrative -Tribunal
erroneously accepted., the claim of the
appellant that he is an army personnel.
We, therefore, uphold the 'iudginentr^ an'd
crder of the High Court dismissing "the
writ petition filed by the appellant.
Since the appellant while holding'' civil
post was working, .in the Army' Postal
Service on deputation., the- Central
Administrative Tribunal had jurisdiction
to entertain and decide the .-.original
application ,filed by the appellant. We
accor.dingly set aside the order dated
31-1-1997 passed ,, by ,
Administrative Tribunal,, Principal Bench,
New Delhi, and remand the case to., it to
decide expeditiously Original Application
No.1647 of 1996 of the- appellant.
meri ts. " - .. .... .'.

on

30. However, provisions of Section 2 had not

been considered and, therefore, the decision of the

Supreme Court in the facts of the case cannot be held

to be the question in ,controversy. We,' therefore,

hold keeping in view the' ratio deci dendi of the Delhi



High Court that we have no optionbut,, to concaude, that •

this Tribuncil necessarily ...must,..haya, a... jur.vsc iction to

entertain the application.

m ' WHE IHE R are beI NG DIKni-f I?>:I NATE D

31. Learned counsel for the applicants urged

that in the past, some of the.other,persons who had

been taken on deputation with .Delhi Police -lad been

cibsor bed while the applicants are being disor Lminated, (
He referred to us para 5«17 in OA . 140/2004 wherein

ncinies of such persons have been given who lad been

absorbed on 22.11,2000.

r'

3^::. The question for consideration js as to

whetner in the facts of the case.it can be tvinned to •'
• . i

be discrimination or not. Learned counsel re]led upon

the decision of the Supreme Court in the case of STATE !

O-L..MYSORE,,V. . H. SRINIVASMtIRTHv AIR 1976 '

SL. 1104. Perusal of the said judgement reve&ls that f ^
question for consideration before •the Supren e ^Court.,, I' .i
was it the person was on deputation- and absorbed ='and / ' '

it it was to be so done from the date he. came on ' ••••• •

deputation. The Supreme Court held: '

"17._ On, the other hand, it i-3 an
uiidis.DuLed faict that six other empiov'r-*^s
who were similarly situated." w-re
absorbed from the dates on which -ney
initially ,joined duty, after deputa-:; Ion
to the Polytechnics, It is not the o,v:^e
of the appellant that , this prinoi Die
whereby the absorption in the DeparimHit
or Technical Education was related b.-ick
to the date on which a person init-- ly •
came on deputation,. was ever denar'ed
rrom., .excepting in the case of he
rppondent. This being the .. case. -he
High Court was right in holding thahe
otate Government had. evolved a princi|.ae
that if a person was deputed to '.he

Depai tment of Technical Education fi om
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another departmerit_ and he,._stayed..on.....-,la..-,
that other departrnent..,for „a re^.,SQnable. .
lona time his absorption in that
dep?Irtment should be made to relate, back
to the date on which he was initially • r
sent," There was no • justification
whatever to depart from..this principle, of
policy in the case of the' .respondent, who : „
was, in- all material respects,in the
same situation, as K. .. M..,. Chetty.. .. .Very
riahtly, the High. Court,, has. held.> that .his
"iriiDermissible' reversion",. for "a short • •
while in 1955 to the. parent .. department
wi^s no qround to hold that he was not
-similarly' situated as K. . Narayanaswamy
Chetty. This so-called reversion .to. the
parent Department for a short, period in
1955--56 could not by any reckoning be
treated as' a break in his service, this
period having been treated as leave. Nor
did it amount to. reduction in rank. In
any case, this 'reversion' was not
ordered owing tO;. any fault • of the
respondent. It is not the
case that the respondent's work in the
Department of Technical Education was
found unsatisfactory or that he was ^not
otherwise suitable or qualified to hold
the post of Tailoring Instructor in that
Depeirtment. That he was suitable to be
absorbed in that post, is manifest from
the recommendation of the Public Service
Commission and is implicit in . the
impugned order.,, itself."

33. That is . not the, controversy before us.

-f|-ier efor e. the cited decision must be held to be

distinaaishable. .

34. This question had been, considered by the

Tribunal in the case, of ARJUN SINGH NEGI v. UNION P£

INDIA & ORS. . 0. A. No. 466/2003, decided on 28.2.2003'.

Therein also it was agitated that two other persons have

been absorbed pe-irmanently. It was held that it is always

in individual cases that., has to„ be looked into, on its' own

merits. In fact, the Supreme Cour't in the case of IHE

STATE OF HARYANA & ORS. V. RAH KUMAR MANN, ,JT 1997 (3)

SC 450 had commented upon the doctrine of discrimination.

The Supreme Court held., tha.t„Government.: in. its:„bwn reasons

can give permission in similar .cases to ...some of the

employees to. withdraw.,th.eir...resignationSi The doctrine



of discrirnincitlon is. founded ..upon, exi^icence of an

enfor-ceable right. Artiole ,14 wo.uld appl'• .only when

invidious discrimination is meeted"out to eqjals„ ' " "

35. In the present oase before us., as is patent

from the impugned order, all persons taken :>n deputation,

are beirig reoatriated. We have already ! rep-oduced above

the said oi'der. Once a common decision has been' taken,

it cannot be stated that the .applicant's are being

disci-iminated merely because some other oe-sons in the

year 2000 were absorbed. Equality has to bi seen among

the equals. Once all persons on deputatio-i. are. being

repatriated from whatever Force., we have , no ;iesitation in

concluding that the applicants cannot- state !:hat they are

being discr iminated< Resultantly,, we --eject' this

argument.

IV. ,IF IH,c APPLICANJS ARE DEEMED TO B,E A 3S0RBED

E LHI PO L IC,E ;

36. The arguments advanced have 3een that

some of the eapplicants had. been working foi- more than

5 years on deputation. The Rules; pr :)vide for'

absorption and, therefore, it is contendei.i that the

applicants must be deemed .to have been absor'^ed.

37. After the arguments had been z^oncluded,

the respondents pointed to us the decision o" the Full-

Bench of this Tribunal in the matter of NET RAM

CHOURSIYA V. UNION OF ^r.NDIA ji OTHERS. '

0. A., No. 1 S01/2003 j rendered on 5.7. 2,004. In the cited

case. those applicants were working as Cons:;ables In

Border Secur-ity Force, They ' had io .ned the



Intelligence Bureau during the year 1996 _as ...Secur i ty
Assistant (General), ini.t.ially.Xor.,,,a .period ,, of , five

years .but continued on deputation. They were not

absorbed and were repatriated to their parent

organisation. The following question,had been,. posed

for the decision of the Full Bench:

"K Whether the applicant can be deemed
to have been absorbed in I.B. under the
i-espondents irrespective of the instruction<=c.
on the subject?

2. Whether the applicant has :a right to
be considered for absorption in I.B.without
the consent of his parent department?

3= Generally. " :

38. The Full Bench considered various

precedents and answered .the. same:

M) Applicants cannot be deemed " to
have been absorbed in XB under
the respondents irrespective• of
the instructions on the subject.

(-2) The applicants have no' right to-
be considered for absorption in
IB without the consent ' of the
parent department' in terms • of. '
instructions contained in IB OM
dated 13.1.1992.' ,

<•3) Does not arise." /

39. Keeping in view the decision of " the

Larger Bench., in its broad principle., : the argument
advanced that after the applicants had worked for more.
than 5 years and therefore, they are deemed to be

absorbed, must fail. ' •

-^0. There is another way of looking at the
same matter.. The question of deemed absorption'' does

not arise because there is precious little on • the

record to indicate . that the consent, of the parent

department has been obtained. ' •
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AK It was urged that under the jelhi Police

Act, Rules .have... been. frame,d.„.....a,n_d,, i:h.5refore, in, •' • i

accordance with the Delhi Police (General Conditions |
I

of Service) B;ules.. 1980.. there could bo .permanent
I
I

absorption of the applicants 'in Delhi Police. . • |
I

1
1

i

42. The said argument shall be considered .j

hereinafter wherein . it is con tended , t na t the., said.,., j.
!

persons have right of consideration for being absorbed , ^ j
! i

in Delhi Police. Perusal of Rule 1? of iialhi Police |
(General Conditions of Service) Rules, 1980 clearly |

I

shows that it does ...not. contemplate the deemed

absorption. Resultantlythe said argument must fail.

Pertaining to the same argument,

reference has been made to the decision of RAMESHWAR

PRASAD v. MANAGING DIRECTOR. U.P. _.F:A.:KIYA NIRMAN

NX GAM LIMITED &ORS. . JT 199 9 (7) SC '.-^hich Will be ; ^
in-appropriate. We shall deal with the said decision ! •

hereinafter again but paras 14 and 15 co" the decision i

in the case of Rameshwar...Prasad (supra) .are being •;

reproduced below for the. sake of facility; • . •

"14. We agree with tru' learned- •
Counsel for the Respondent Mo, ; end make
it clear that an employee wl'O is on
deputation has no. right' to be 'a!.:scrbed in i "
the service where he is U'cicl-ing on
deputation, ... However.,.,,. . in. som'e cises- it • ••
may depend upon statutory rult:s to the
contrary. If ...rules,. ... pro^'ite for
absorption of employees 'on ijep'utation '
then, such . employee. .'.has.,a. rigr, t to be i;
corisidered for absorption in ciccordance • ',
with the said rules... As quotod above,
Rule 16(3) of the Recruitment Riles of ; ' • |
the Nigam., and. .. Rule . 5 of tht .U.P. ' • |
Absorption of Government Servsnts in
Public Undertakings Rales,. .198'i- f-rovides
for absorption of an employee; v.'hc are on
deputation : '
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15=, I n „ , the, pre.sen t.^^ case,,.
..considering, th.e .f..aQ.ts,....„i.t. is, J^pparent •
t hi a t action . o f'., r e s po n de ri t.No.. .1. j,,', i.,n .-...-D o.t..,_
Dassing the . order__ for ,...repairia'tion or
absorption qua , the . respondent , was
unjustified and arbitrary. On the basis
of' Rule 16(3) of the. Recruitment,. Rules,
appellant was appointed on deputation in
May 1985» He was., relieved from, his
parent department on 18th November, 1985
and joined Nigam on 19th November, 1985,.,,
Under Rule 5 of the U.P. Absorption of
Government Servants „, in „, , Public,
Undertakings Rules, 198''+,, he was required,
to file an application .for his, absorption
in employment of Nigam. Thereafter on
the basis of letter dated 22.12.1987
written by the G.M. (HQ) and on the
basis of the letter, dated 30,12.1987
written by the G.M« (NEZ), he opted for
continuation and absorption In service, of
Nigam by letter dated 31st December , 1987.
The General Manager (N.E.Z.) by,, letter
dated 17th sSeptember, 1988 wrote: to the
GM (HQ) that appellant's service record
was excellent; he was useful in' service
and as he was about to complete,.? years
on deputation, appropriate order of
absorption be, passed. Nothing was heard
from the General Manager. Further on
19-11 -1990, as,.., soon, as the appellant
completed 5 years of' deputation, his
deputation , allowance, was . stopped, with
effect from that date. The appellant
continued in service without an.y break.
As per Rule 4 of the U.P. Absorption' of
Government Se.rvants. in Public
Undertakings" ' Rules, ' V9'8i!^ wh'ich"" was.' ' " "
admittedly applicable, ' provides, that , no,
government servant shall ordinarily , be
permitted to remain,, on„ deputation, for a
period exceeding 5 years. • ,'If the
appellant was, not , to-be absorbed, , ,he
ought to have been repatriated' in the ,
year 1990 when he had completed 5 years
of service on deputation. By not doing
so, the appellant,,is .:seriously
prejudiced. The delay or inadvertent
inaction, on the,,,.part, of. the Officers of
the Nigam in not passing appropriate
order would not affect the appellant's
right to be absorbed."-

Perusal of the findings as well as the rules

applicable to the respondents before 4:he Supreme Court

clearly show..,, that the.re,,. was,,,, a,, .time.. limit for

deputation prescribed. Rule 4 clearly provided that

"No Government servant, .shall ordinarily, be., permitted

to remain on deputati.on for a period exceeding five

years". Thereafter, the,,subsequent rule provided, for
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absorption of such persons.. In... the jnatte - jetone the

Supreme Court, , the... persons, were,,,,pontlnuinci work 'and

in face of the rules referred to,above pa ' ticularly

Sub-rule (1) to Rule 5 ..of the U.ttar. Pradesii absorption..

of Government Servants in Public Undertakings Rules.

198''+,, it was held that the concerned D':>.r ^on • stand

absorbed in the service of Mi gam. • •

That is not the position oofore us.

There is no such rule corresponding to Rule sV.of the

Rules applicable in the matter before ;;h("'- Supreme

Court. In face of the aforesaid, the i')lea that

applicants are deemed to have been absorbed

particularly in those cases where they have worked for,

5 years or more,, must fail.

V' If. I,HE, APPLICANTS HAVE RIGHT TO BE CliNSIDERED

FOR BEING ABSORBED IN DELHI POLICE;.

45. Rule 5 of the Delhi Police (Ai)pc intment &

Recruitment) Rules, 1980 dea]5 with recruitment to the

Delhi Police and Clause (h) of the' samt-' reads as

under ;

"(hj Notwithstanding ar
contained in these Rules, wher
administrator/Commissioner of Poli
of opinion that it is necesse
expedient in the interest of work
do, he may make appointments t
non-gazetted categories of both exe
and ministerial cadres of Delhi'Pol
deputation basis by drawing si
persons from any other State(s,) or
territory or Central Police Organ],
or any, other, force. Where
appointments are made by the Commis
of Police, the same shall be repor
the administrator. forthwith,
appointments . on,, -.deputation, basis
also be subject to orders- issued b

y r.h i n g
6
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Govt. of India/Delhi Adrriinistrati^n from.
time.. to. tlrnQ..gp.y^cciA.D.S..Jib.^--£(^P.L^tj|̂ .5.Qn, of. .
government. servants..."

It .Dermits taking persons from Central Police

Organisations or, any ... other, force .on.„. deputation to

Delhi F'olice, Rule 17 of Delhi. Police ..(General

Conditions of Service) Rules,.. .19.80, . which:., has-.,strongly. ,

been relied upon, permits the Commissioner of Police,

to sanction permanent absorption in Delhi Police , of

upper and lower subordinates with the consent and

concurrence, of the Head of the Police. force,.,., of the

•State/Union territoryj or ' the-- Central Police

Organisation. The said Rule reads:

"17. Permanent absorption of
upper and lower subordinates in other
police forces and vice-versa.- The
Commissioner of Police, . Delhi may
sanction permanent, absorption in Delhi
Police of upper and lower subordinates,
except Inspectors from other States/Union
territories and Central Police

Oraanisations, with their consent and
with the concurrence of the Head of the
Police force „of the State/Union
territory., or the Central Police
Organisation concerned. Similarly the'
Commissioner of Police., may" san.ction
permanent transfer of. upper and lower
subordinates of Delhi Police, except.
inspectors . with,,, their consent, for
permanent absorption in' Police forces of
other States/Union.territories or Central
Police Organisation., subject to the
concurrence of the Head,.of the. Police
force concerned. In the case of such

permanent transfer of an Inspector of
Delhi Police to any other state or
vice-versa. the Commissioner of Police,
shall obtain the prior sanction of the
Administrator.",. .

46, There was some controversy raised before

/

us as to if the applican.ts. were taken on deputation

under Rule 5(h) of Delhi Police (Appointment &

Recruitment) Rules. ,1 980.....or., not. , The plea- of the

resoondents to that effect must fail.



••• This is the only__enablirLg.. prov'.sion._,w.hich

permits „ certain., perscms o,f the Centrrtl. „Police |

Oi Qcinisation or State Police to, come on deputation arid :

serve in Delhi Police. We have, no ( esitation.,

therefore, in rejecting, the ,contentioi of... the

respondents to that effect,

48. Learned counsel for the c-pplicants.

however, wanted to take his plea further that this is '

an appointment to Delhi, Police. He rellec upon the /

decision of the Supreme Court in the case of SI

..R.OOPL,AL. _AN..D_.. MQ,IHE,R v. lt. gqvermor through chief I'

S.EG,R0A.,R.Y. ._.,D.,E.LHI_. AND OTHERS. AIR 2000 SC 594. ' The

question before the Supreme Court wa-s totally i

different. Before the Supreme,Court, the controversy • |
•i

was as to if they were entitled to the benefit of the

service in the parent department on abso-ption in . '

Delhi Police or not. Therefore,. the decisi on of the . '•

Suprerae Court in the case, of SI Rooplal (-supra) is , 1: 1

distinguishable. • : '
'' ' ' 'V '

49. The applicants have been d^iputed on

transfer, i.e. , by way of ,deputation, to se-vo in Delhi •

Police. The expression "he may make appcintments"

does not imply that it is an appointf lent made

legular'ly in De^lhi Police. Perusal of the Pule 5(h)

clearly shows that appointme.nt..,, .is.,., on, deputation.,.,

therefore., the expression "appointment' in tfe context. :

must mean only conferment, of power to-'ad: in Delhi

Police as Constables or otherwise when tl'.ev come on -

deputation.

I

I

i
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.50. , Once the appointment is .on deputation, it

carries all. the.. .rights_o.f._,de.pu.tat.lonl_sts...r.ather than a

regular employee. .

51. So far as the Rule 17 of , Delhi Police

(General Conditions of .Service) _ Rules, 1980 is

concerneda it does not confer any power or a right to

a person on deputation' to be absorbed..,., It., depends, on

the sanction of the Commissioner of Police. Certain

other conditions which we have referred .to'above need

not be repeated. This .question pertaining to

interpretation of Rule 17, had been a subject 'matter'

of controversy in this Tribunal. • It was held that

there is no such right in favour of the deputationists

in this regard. Those persons challenged the decision

of this Tribunal in OA.2547/92 decided on 29.8.1997

and the Delhi High Court upheld the same holding that

orders that have been, passed in administrative

exigency cannot be followed. The Delhi High Court

reproduced the findings ofthis-Tribunal and' agreed

with the same in Civil Writ No.5220/1997- decided on

7.7.2001 entitled CONSTABLE MAFE SINGHv. UNION OF

INDIA & OTHERS. The order reads: ,

" Paragraph ' 7 of • the
impugned Order is reproduced as below:

.."Rule . 17, of the ' Service
Conditions Rules does not recognise any
right in favour of a deputationist for
absorption. It only gives discretion to
the Commissioner of Police to sanction
permanent absorption of certain upper and
lower subordinates in Delhi Police from
other States/Union territories and
Central Police Organisations, with their
consent and subject to the concurrence of
the Head of the Police force concerned.
Accordingly the cut off ' date . for
absorption cannot, be. fixed on,which a
deputationist becomes eligible • for
absorption, but .. it would be a date on
which absorption is decided to'be made.
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this Trita|urial had
.CQ.inmon... 1 .judgment
/.91 and:..similar,

applications .that .i,f. the applicant
representation, it wbuld be

consi dered

applicant
requisite qualifications under
on the date of the. impugned

by the respondents and if the

possiess the
ithe Rules
prder of

was found to

repatriation.. that is., on 23.1.il991., he
may be absorbed if , otherwise found
eligible for absorption. Admittedly, on
23.1.1991. the applicant had crossed the
age of 40 years and., therefore, iif he was
not absorbed, he has no reasohable or
valid ground to challenge the brder of
I'l i s 1- e pa t r- i a t i o n. We
a decision of the Supr
of Madhya Pradesh and
0 e 3 h mu k h a n d a n o t h e r ^
which says that in tl'
and mala fides., an ore
made in administrative

be challenged. We,
merit in this O.A.

may also point out
eme Court; in State
others vs;. Ashok
1988 (3 ) SIR 336.,
e absence! of bias
er of repatriation

exigencies cannot
therefore,, | fin'd

Accordingly
no

it

deserves to be dismissed.

We are in. agreement with the
above findings of the Tribunal as it is
settled law that a deputationis|t has no
legal and vested right toj resist
repatriation to his parent dejoartment.
The petitioner was repatriated; as, far
back as on August 8,. 1992 i and he
contiiiued to agitate tM.s question before
the Tribunal as well as before this
Court, We do not find .lany ground to take
a, contrary view thein .. the view as
e;/pressed by the Tribunal in the present
case, The petition. isJ therefore, devoid
of merit and the same is dismissed
accordinalv."

This provides the answer to

thought of by the learned oouns

the argument so; much

el. ; , •

52. In factj the Supre

STATE OF PUNJAB AND OTHERSy,

me Court in.the case of

INDER SINGH AMD OTHERS,

(1997) 8 SCO 372, held that a person , on deputation

cannot claim permanent absorpti

53. Learned counsel

fact urged vehemently that' once

a person on deputation can be

on on deputation post.

I

for' the applicants in

the rules provide that

taken, and. permanently

J

/
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absorbed, therefore, they have„.,right _to 'be consi.dered
•* ' I

and once that right is. defeated and ,is„,. not being '

given, the Articles 14 and 16 of the Constitution are

violated. Our attention in this regard ' was drawn 1?
i!;"

towards the decision ofthe_, Supreine, Court..i,n.„the.. case .

of MUNIYAPPA NAIDU v. STATE OF KARNATAKA AND

QXhiiRS, AIR 1975 SC 2377. ' Therein also, ' • the
;l

deputationist Senior Health Inspectors were claiining a !;

similar right of permanent absorption and the,Supreme |

Court held that such a, right did,.not exist, ...It was

held that there was no scope under the Cadre and ;

F^ecruitment Regulations, for their absorption and it i

was impermissible to do so. This shows that the cited

decision was confined to the peculiar facts that were

before the Supreme Court and is distinguishable.

If the case of STATE OF ANDHRA PRADPfiH

MD. MQIHER V. SADANANDAM AND OTHFR.q. ATP .1 989 SC

2060, the Supreme Court,heldr

"16. We are now only left with the
.reasoning, of the Tribunal that there is no
justification for the continuance of the old
Rule and for personnel belonging to other
zones being transferred on promotion to
offices in other zones. In drawina such
conclusion., the Tribunal has travelled "beyond
tne iim:), ts: of i ts. jurisdiction. We need only
point out that the mode of recruitment and
the category from which the recruitment to a
service should be made are all matters which
are exclusively within the domain of the
executive. It is not for judicial bodies to
sit in judgment over the wisdom of the
fe/.ecutive in choosing the mode of recruitment
or the categories, from which, the recruitment
•should be made as they are matters of policy-

. . ^ inc\ L. (mCM (J I {
decision railing , exclusively within the
.Durview of the executive. As "already stated,
LI.e question of fining up of posts by
persons belonging to other local categories

is a matter of administrative
necessity and exigency. When the Rules
piovide for such transfers.being effected and
when the transfers are not asiailed 0^

ui ound 01 arbitrariness or., discrimination,,, the
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the
s

Dolicy of transfer,
Gover nment cannot._be ^tjm,6^_.dQ.wn.—Ci
or Court of Law." :

Tt is obvious that _,S,uprenie,. Cp.ur t_JieJ_d_ih.at ,_if,,,there, is

a policy framed, ... it, should. be_adhered.. to,... But as

would be noticed hereinafter, the policy is subject to

chanoe and in th€< present, case, the policy adopted ha^

been not to absorb any of the deputation ists'.j
I

Resultantly, even the cited case will have no

application to the facts of the present case. ' r|
'j

55. Our attention in. this regard was drawn tp
i

the letter written from the Office of Commissioner o'f

Police in the year 2000 referring to the fact th<^t

there is a policy that after one year, a person wHo
1

has served on deputeition, can.be considered. i

56. Our attention was further drawn towards

Page 6 of the counter reply in OA 1293/2004 thsat th€|re

were certain guidelines in this regards . ,

/

'f
57, On record, no such, guidelines have' been /

produced. But the policy decision or guidelines 'in

this regard can always be adjudicated on. basis of the
i

material Dlaced before us. As would be noticed, i^he
, •!

respondents have... taken a decision not to absorb any;';of

the deputationists. The reason given is that rricire
I ,

than 500 Constables, have been recruited and,

therefore.. the deputationists must be reverted back.

It is obvious that, there, is,, a, change in. the policy

what has been referred to above on behalf of

applicants will cut a little ice in the backdropj of

these facts.

and

the
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58. In.... that eVe.nt_1earn.e.d.,courvse 1 _o.!;. .the...

j.D.ol 1cants has drawn. ,..o.Lir_... attention to vacancy

positions to demonstrate that sufficient .number . of

posts of Constables are still available. Even if the

new Constables recruited, or .absorbed. _ still there

would be .sufficient vacancies.

59. This is a policy decision.- The

applicants had been taken on deputation as per the

requirement. We have already,referred , to above that

the applicants have no right to be absorbed. • If the

respondents do not intend to absorb them permanentlyf

they cannot insist in this regard. In this view of

the matter, availability of the posts will not confer

a riaht on the applicants.

60.. In fact,., most of the present applicants

had earlier also filed Petitions in the Delhi High

Court. Writ Petitions . No.9100-9226/2003 came up

before the Delhi High Court on 27.1,2004. The Delhi

High Court dismissed the Petitions holding that:

"We have heard the counsel for
the petitioners. We, do not" • find any
force in the submission.of counsel for
the petitioner.. The. petitioners' are
recruited personnel of ClSF, ITBP and
CRPF. Their period of. deputation to the
Delhi Police was for one year. Even
though it was contended before us. that
Ministry of Home Affairs has settled the
terms for deputation for three.years but
Delhi Police has taken the petitioners on
deputation . for, a„. period, of .. ,o,ne • year.
ti'ier efor e, they cannot claifn that thev
are entitled for deputation to a period
of three years. Even otherwise if
certain posts are to be fiiied in Delhi
Police whether for the purpose of' new
recruitment or in terms of the affidavit
which has been iFiled in Public Interest
Litigation in other writ petition that
itself cannot oive right to the

:1 ;

"i
•I 'i



Deti tipners for ..appoAn trneri _^.,such posts...
r thecon tinuation of deputation

or moreover these- opportunities of
erriDlos'ment should be . given to , other
persons who are , unemployed . and are
seeking employment. as Constable...„.in_Delhi
Police. The oetiticners who have_..already
been ^MorkinQ with J:he_respectiv§...
param1Ti tar V organisations Mye_Jp..o_yested
ri^h t ""fop a0!3oi ntment or continy.a.y^QlL-Qf
their HftDutation if respondent„_d.o—not
desire the same. However, Mr. Bhushan
has cTiJnTen^^ that children of some of
the petitioners are studying „„ if „ the
transfer order is given effect from
3, 2.2004, it would...entail hardship to the
children who are studying in schools.
Mr. D.S. .Norawat, DCP (Headquarter)
Delhi Police is present in the Court. He
says that they will not implement the
transfer order till 30.4,2004."

, (Emphasis added)

This answers the arguments of the applicants. .Because

as far back as January, 2004,' their claim had been

rejected, keeping in. view the hardship, . they were,

granted stay to implement the transfer :,order-., ; till

30. 4. 2004= We., .. we-)re .informed ,,, that.... thereaf ter... the

General Elections were placed. - It was-fpllowed- byi^he
impugned Orders. - a fresh.: bunch-o-f.; petitions-..have...be^n
filed. Totality of their facts indicate that-there is

no mer 11. therein. - • •

61, For the reasons given above, the

aforesaid Original Applications must be held to be

without merit. They fail and are"dismissed. .

\ r\ « r\ t op a! CM? T T u* /•"

Member (A)

/NSN/

9.7.2004

Chairman

/

At this stage, leamed counsel for the. applicants request

that some time may be granted to challenge this order, ifde allow

the applicants time upto 19.7^«2004. The interim order passed in

individual cases would corrfcinue till 19';7'i2D04,

Issue DASri order.

( F..K. Upadhyaya )
Member (A)

( VvS. Aggarvjal
. Chaiiman




