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0.A.No0.140/2004:
M.A.No.134/2004:

Vidhva Ram & Ors.
Vs,

Union of India & Others

O.A.No0.1542/2004:

Balram Singh
Vs,
Union of India & Others

,.0.A.N0.1557/2004:

ce Appiwc;nts

.. Responients

.. Appiicant

... Rescordents
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11.

12,

Nagender Kurmi
Vs,

Union of India & Others

0.A.No.1572/2004:
M.A.No.1311/2004:
M.A.N0.1312/2004:

Krishan Kumar & Ors.
VSO
Union of India & Others

O.A.N0.1461/2004:
M.A.N0.1229/2004:

C.K.B.Chandaran & Ors.
Vs,
Union of India & Others

O.A.No.1465/2004:
M.A.No.1258/2004;

Ashok Kumar & Ors.
vs.
Union of India & Others

O.A.N0.1466/2004;

C.B.Dixit & Ors.
vs.
Union of India & Others

O.A.No.1470/2004:;
M.A.No.1260/2004:

Mukﬁgiyar Singh 9 offss
Vs,
Union of India & Others

O.A.N0.1471/2004: _
M.A.No0.1259/2004:

Mohd. Rafivulla & Ors.
Vs,
Union of India & Others

O.A.No.1483/2004:
M.A.N0.1251/2004:;

Raj Kumar
Vs,

Union of India & dthers o

O.A.No0.1485/2004:
M.A.No.1254/2004:

Suresh Kumar & Ors,
Vs,

Union of India & OtherS"'w

O.A.N0.1493/2004:
M.A.N0.1261/2004:
M.A.No.1262/2004:

[nhApplié&Htumw

.. Respondents.

Applicants -

.+ Respondents

. Applicants”>

. Respondents

.. Applicants _

.:l‘Respondéhts_

Applicants

.. Respondents

.+ Applicants

.+ Respondents

» Applicants

;'Réépondents

v Applidanta‘\

,"Applicants;m

TRl

.. Respondeénts
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15.

16.

17.

18,

19.

20.

21,

Kalu Ram & COrs.
Vs,

Union of India & Others

0.A.No.1507/2004
M.A.No.1272/2004:

Kalu Ram & Ors.
vs.

Union of India & Others

'0,A.No.1510/2004:

ng.No.1269/2004:‘

Sigheshwar Prasad Singh
Vs,
Union of India & Others

O.A.No.1511/2004:
M.A.No.1270/2004:
M.A.N0.1271/2004:

Balbir Singh & Ors.
vs.
Union of India & Others

O.A.No.1512/2004:
M.A.No.1268/2004:

Kishan Kumar o~d tthess
VS,
Union of India & Others

O.A.N0.1517/2004:
M.A.No.1276/2004:

Dharamvir Singh & Ors.
vs.

Union of India & Others'

O.A.No0.1527/2004:
M.A.N0.1279/2004:

Mukesh Kumar & Ors.
vs.
Union of India & Others

0.A.No.691/2004:

Karam Bir Singh
-

Union of India & Others

0.A.No.1225/2004:
M.A.No.1028/2004:

Bharat Singh & Ors,.
vs.
Union of India & Others

O.A.N0.1271/2004
M.A.No.1082/2004

Mohan Lal & Ors.
vs.

& Ors.

Union of India & Others

Applicents

e BRespondents

.. Applicarts

«5'7

.. Respondents

.+ Applicsznts

.+ Responients

Applicarts

.. Respondents

... Applicants-

... Responients

.« Applicants

.. Respondents

... Applicents

... Responcents

Applicant

. » Responrdsnts

.. Applicants

... Resvonlents,

.. Applicants

.. Respondents
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23.

24,

25,

26.

27,

28

29.

30.

" O0.A.No0.1278/2004: .. . .. .. _—
M.A,NQ.1088/2004: .. oo

e e e

" Darshan Singh & Ors.

Vs, . , o
Union of India & Others

0.A.N0.1292/2004: .
M.A.N0.1100/2004:
C.P.No0.197/2004:

Narender Singh & Ors.
Vs.

Union of India & Others

O0.A.N0.1293/2004:
M.A.N0.1101/2004:

Ram Naresh Yadav
vs. L.
Union of India & Others

0.A.N0.1294/2004:
M.A.N0.1102/2004:

Aghok Kumar Sengral owd &ftes

Vs, L
Union of India & Others

0.A.N0.1309/2004:
M.A.N0.1113/2004:

Rajendyx Singh & Ors.
Vs,

Union of India & Otheré"“' o

O.A.N0.1310/2004:
M.A.N0.1114/2004:

Ram-Chander & Ors.
vs.

Union of India‘&-othézéw-“@”mwmw

.. O.A.N0.1327/2004: _

M.A.No0.1122/2004:
M.A.N0.1123/2004:

Vijay Kumar & Ors.
vs.
Union of India & Others

0.A.N0.1329/2004: . .. .
M.A.No.1125/2004:

A.K.Misﬁ?a & Ors.
Vvs

Union of India & Otﬁéré“'-—'d

0.A.No.1351/2004: .
M.A.N0.1138/2004:

Ram Kumar & Ors.
VS .

i

“.... Applicants -

... Respondents

., Applicants

.. Respondents

.+ Applicant

., Respondents

Apﬁlicants

. Resﬁondents

.. Applicants

.. Respondents

. Applicants -

..~§éébdnﬁéﬁfs

~z.MApplicants-u

.. Respondents

. Applicénts

:mﬁeépondents.

~.. Applicants

..:ﬁésthdehté
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31, 0.A.No.139/2004:
M.A,No.133/2004: . — e -
Jai Singh % erthars ..+« Applicants
VS - - R -
Union of India & Others ... Respondents
32, 0.A.No0.243/2004:
M.A.No.212/2004:
Desh Raj & Others _ .. Applicants
vs. o } 0
Union of India & Others .. Resgpomdents.
33, 0.A.No.1367/2004: S
M.A.No.1145/2004:
M.A,No.1146/2004:
Ravinder Singh & Ors. ... Applizants
Vs,
Union of India & Others .+. Respondents =
34, O.A.N0.1427/2004:
M.A.No.1203/2004:
M.A.No.1204/2004:
M.A.No.1266/2004:
Bahadur Singh & Ors. .. Applicants
vs.
Union of India & Others .+ Regspoandents
Note: Details of the memo. of parties ci: in their‘uk‘ ,
_respective OAs. o
Present: Sh. K.C.Mittal, counsel for applicants in
OAs-1465/04, 1466/04, 1470/04, 1471/04,
1507/2004, 1510/2004, 1512/2004, 1517/2004
1527/2004, 691/2004, 1225/2004, 1278/2004, o
1292/2004, 1293/2004, 1294/2004..1309,2{04 N
1310/2004, 1329/2004, 139/2004, 140/2004 and
243/2004. L o T
shri R.K. Shukla and Shri C.K. Shuklz, . _
learned counsel for applicants in OAs-1:72/2004,
1483/2004, 1485/2004, 1493/2004, 1511.,2004,
1327/2004 and 1427/2004.
Shri Rajiv Kumar, learned counsel for
applicants in OAg-1461/2004 &-1367/2004 . R
Ms.Varuna Bhandari Gugnani, learned cotnsel for,
applicants in OAs-1271/2004 & 1351/2004
Sh. Sachin Chauhan, counsel for applicart in OA 1557/04.
Shri B{,Duttajvlearned“AdditionaIWSoliﬁitor General .
alongwith Ms. Geeta Luthra, Ajesh Luthre. and Shri
Saurabh Ahuja, learned counsel for resrondents in all .
OAs. :
‘ ORDER
Justice V.S. Aggarwal:- |
The Delhi Police Act had been enacted in the
vear 1976.  In exercise of the powers conferred under

Section 147 of the said Act, different rules including:
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the Delhi Police (Appointmentwand“RécruiﬁmentlMRules;

1980 and the DelhizRolicemj(generalm'quditionSg of-

Service) Rules, 1980 have been enacted.  For _proper .

administration, the Union Territory has _been divided
into different police Districts. Every  police

District has number of police stations. . There is an

officer incharge of the police head_ in. each“FPolice 

Station.

2. On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

|7

of Home Affairs requesting that in order to make @
new Police Stations which had been sanctioned, 500
more Constables would be ‘required from Central

Para-Military Force on deputation. The said  letter

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi
Police raises its own force to man these
Police Stations, :

2. It is, therefore, requested
to kindly intimate the names - of . 500
Constables, who are willing to come ‘on
deputation to Delhi Police, at the
earliest so that action for completing

the formalities regarding their
deputation to Delhi Police is ‘completed
promptly. A copy of the - terms: and

conditions for deputation in Delhi Police
is enclosed for ready reference.

Yours faithfully,

54/}’ o
- (S.K. JAIN)
ADDL. COMMISSIONER OF POLICE: -
. HEADQUARTERS: DELHI."

Y
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Theie upon, the Joint Secretar -, Ministry

of Home AT¥airs had written to different "ara-Military

Forces

Polic

(88

like Border Security Force, Centrail Reserve

Force, Indo-Tibetten Border Policz and Central

Industyial Security Folce videwlatteﬁ,détad 25.9.1998..

It re

Y

the year |1

ds s

"Dear Sir,

Kindly recall my  Le_eohonic
ragueaest sometime . back ~eaarding
deputation of constables from vour force
to  Delhl Police to operationalise the
newly created 17 Police Stations., s the
Delhi Police will take some time o ralse

its own manpower the Para-Millitarv Uorces
may provide about 500 Constahl:s  on

deputation to Delhi Police as pne-  the
break up given under:

CRPF 200

TP 100

CISF 100

BSF 100

It is reguested that nominations
of fonstables for deputation to Delhl
Police may be sent immediately. & copy
of the  terms | ahd conditions for

deputation to Delhl Police is enclosed.
_NYours sircar aly,

s/
(0. P. Aryva)"

&, Oon different _dates which are bhasically in

[Xs)

3% Tollowed by 2001, large number of

persons sarving in different Para-Militarvy “orces were

taken

in reproducing the representative order dated 5.1.1999

on deputation to UDelhi Police. Wwe take liberty

whereby certain Constables from Central Rasorve Police

Forocea

wer e taken on deputation.

"In exercise of the Jowers
conferred hy the_ Commissloner of Police,
Delhi, the Addl. Commissioner of Folice,
Estt., Delhi is_ pleased to tak: the
following Constables on deputatisr  from

C.R.P.F. . to  Delhi_ Police only “or  a '
pariod of one. vear w.e.T. the date they
resyme  thelr duties_in Delhil Polico,  on t

the usual terms and conditions:-"

)

——r

TR
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Se...By Virtue of the present application, _ we

Nropose to dispose of  the above sald Original

Apnlications. They éll pertain to the same
controversy oT repatriation = _to . their parent
depairtment. Séme of the applications weFQ filed after
the earlier filed .aﬁplioations, became ripe for:
hearing. I wasﬂ qonsideredm_ that  'since = common
duestions were involved, therefore, théy shouid%%eard

and decided-together. o .

5. All the applicants are assalling the order
repatriating  them to their pareht depértment. The

ordar in QA 140/2004 reads:

"Subdect:~ Repatriation of deputationists
to their parent Department.

It has been decided to repatriate
all the police personnel taken on
deputation from BSF/ITBP/CRPF/CISF to
Delhi  Police, on 3rd of February 2004 to
accommodate oandidatesﬂalready selected
for the post of Constable and awalting
call letters since January, 2003. A list
of the deputationists is enclosed.

. The deputationists/oonstables'may
be informed lmmediately against ‘their
nrope receipt that they will  be
repatriated on 3rd of Feb. 2004 to their .
parent departments and no further
axtansion Wwill be dgranted. The
acknowledgement in token of having noted
the contents of this letter by the
individuals may be kept on record.

(D.S. NORAWAT)
DEPUTY COMMISSIONER OF POL ICE
HD@RS. (ESTT.): DELHT,"
7. The sald order is being assailed on
various grounds, namely, that the-orﬁer SO passed is
digoriminatoryh The applicants are deemed to  have

been absorbed in Delnt Folice as per Rﬁle 17 of the

Delhi Police ~(General_ Conditions of Service) Rules, .

1380, In any case, ‘they cannot be repatriated and
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fave & Flaht - to- be considered Tei T pernanent -

W

absorntion. | It has also been asserted that  large

number of vacancles are available and the respondents’

plea to Lhe contrary is not correct.

&. Needless to state that i  the replies

filed, respondents have controverted e assertions

made by  the applicants. They assert that there . has

beerr suppression of Tacts in some of Lhe matters.
Therefore, those apblioants»should net ne heard. | The
Jurisdiction of this Tribunal to hear the applications
iz also heing Challenged besides the merits of ~the
matier, contending that applicahtsbhave w right or
claim in  this regard, which we  shall téke up

Merelnaftlher.

g, The Tirst and foremost guestion,

therefore, that arises is:

2

IV, IO EFFECT SUPPRESSION OF FACTS:-

fo. On an earlier occasion, 0A 179/2004, OA
140/2004  and OA 243/2004 had been considered by this
Tribunal. It was noticed by this Tribunal that 42 of

the applicants had earlier Tiled an application in

this Tribunal which was diémissed,and this fact has.

heen suppressed, Since  the other applicants had

Jolned  them in verifying the wrong fact<, therefore,

the entire applications were dismissed. Applicants

Filed Writ Petition (Civil) NOS. 9562-5640 of 2004, '

The Delhl High Court Técorded on 31.5.2004:

i



hecomes

nointed

-\

o "Ald theese Detltlons ' being_
lden*lodl _in_nature_and_ arising. out of a

COMMmon . Tllbunal . order. . dlsm1531ngw,.w

netitioners’™ 0&As are d1¢po<ed of :by this

common order.

retitioners are on deputation to

Delhi  Police and have been ordered.to be .

repatriated to  thelr respective parent
departments. They challenged. this 1in
their teap@clee 0As befare the Tribunal
on  the plea that they had. a_Arlght -of.
absorption _in ‘Delhi | Police. . The
Tribunal, however, instead_ of _ dealing
Wi th their case on merit reweoted their

Oks on the ground that 42 of them had

suppressed the dismissal of O0As filed by
them earlier on the same subject matter

Petitioners grievance 1is two
fold. Firstly that, they. had claimed
absorption in Delhl Police on several
grounds and secondly that even if 1t was
assumed that 42 of them had suppressed
some information and had approached
Tribunal with unclean hands, the O0As
filed by others could not have been
dismissed for this. :

We find merit in the plea because
even 1Ff 1t was accepted that 42 out of
these petitioners had approached Tribunal
with unclean hands, it could not. have
constituted a basis for dismissal of 0As
filed by other petitioners. Thelr claim
for absorption was required to be
considerad on merits.. It seems that
Tribunal had falled to take this 1in
regard and  had rejected the OAs of all
petiticoners -on this basis. The Tribunal
order, therefore, _can t sustain and 1is
selt aside. Petitioners OAs 139/04,
140/04 & 243/04_ shall revive and be
considered afresh by the Tribunal and
disposed of on merits by appropriate

orders, We are informed that similar
matters are coming up before it tomorrow.
Parties are, therefore, directed to
appear before  the Tribunal on 1.5.2004

and seek consideration on thelr revived
OAs also. - ’

Dasti."”

2

1. Keeping in view the said. findings,

it

unnecessary to probe further in this regard.

1

™~

. 0n. bhehalf wof the’reﬁpohdents,, it

wWas

thalt even Lhe Delhi High Court felt that 47 of

them who  =zuppressed. the faots@ﬂhad“4approaohed

the
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Trihunal with uncleaned hands, and therzfore, . their
dlaim should be dismissed.  We have no hesitation . in
redecting  the sald argument because the Delhi High
Court had only stated that claim on merivs should  he
decided. Keeping in view this importaht “inding which

is  the penultimate finding, the above said facts

recarded, Teven ifﬂ;itwwaswaooepted that 42 . out of

these petitioners had approached Tribunzl with unclean

hands”™, cannot be highlighted by the respoadents.,

3. Our _attention _in this regurd by the -

respondents was drawn, besides above sai ‘acts, to OA

1271/2004. . Learned : counsel - for the respondents"
contended that there is a misstatement on facts of

nossibly  change of the 1aét page of the relevant
clause  illegally  and Lherefore, the peition must
fall.

14, Perusal'of the sald OA revass ed that it
was  filed on JS.S.ZOU@iWMH"Thém_applioants therein
challenéed the order of 14.5.200& which hes not even
nassed on that date. It”was_equuently sxplained that
when the petition was Tiled on 13.5,:004, it was
returned by  this  Tribunal and theresfier it was
re-Tiled and this plea of the respondents should not

be accented.

1S, We have no hesitation in retjecting  the
sald  argument. e
16. Rule 5 of the Central Adrinistrative

I'e

Tribhunal (Procedure) Rules, 1987 reads a« undeprs

"5. Presentation and scrutiny of
applications.- (1) The Registrar. »r the
officer authorised by him under rule 4,
shall endorse on every applicaticon the
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‘__“z’;

date  on which it is presented. .or . deemed
to  have. been presented_under. that rule
and,shalluslgm“Lhem”ndotsemen;,M”r

e

v

(z) If, on . scrutiny, the
application 1s found to be in order, it
shall be duly registered and _given a
serial number. '

{(3) If the application,  on
scrutiny, 1is  found to be defective and
the defect noticed is formal in \nature,
the Registrar may allow the party to
satisfy  the same in his presence, and if
the sald defect is not formal in, nature,
the FRegistrar may allow the applicant
such time to rectify the defect as he may
deem it [where an application is
received hy registered  post, the
applicant shall be informed of the
defects, 1f any, and he shall be lequ1red
te rectify the same within such time ‘as
may be stipulated by the Reglstrar]

[{&)(a) If the applloant Ffalils to ..
rectify the deregt within the. time
allowed under sub-rule (3), the Reglstrar
may, by order and for reasons to be
recorded in writing, decline to register
the application and place the matter

before the Bench for appropriate
orders, 1"
17, Perusal of the same clearly shows that

when there are certain defects in the petltlon, the

same  can only be removed. Without the permission_ oY

the Tribunal, the relief clause could,not}be?;ohanged,”

or interpolated. Necessary application for amendment
must  bhe flled. It has not been done so. In either
way 1f the application was filed even before the
impughed order was _passed, it must bhe Laken“ toA he

without merit and in any case if there'is any  change

whil oy is not permitted " in law, the petition.

necessarily on  this aspect has to fail. However,
keeping in  view the findings which we have already
referred to above in the Writ Petition filed, we must

delve on the merits of the matter,

IT) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION.
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has  the Aupr

pertaining

—\4—

The guestion_ as to whether this | Tribunal

isdiction to entertain__ the =pplications

Lo members of the other Armed Forces who

are  on  deputation, the learned counsel for the

applicants had drawn our attention_to the rfact that in

5]

&N

Others (04

Tribunal had

sarller e

pplication flled by Sh.. Satender Pal and

M. 3202/2001, decided on 11:11.2002), this

dismissed the application hold.ng: .

. "We | have  considered these
aspects, It 1s a well known faclt that

cause of action is bundle of facts, which

consg

titute cause of action. In  this

case, the guestion  of absorption is
involved. For the purpose of absorption

it iz a well-settled principle tha: the
sconcurrence of | borrowing depar“ment,
lending department_. as  well . the
emplovee is required, unle the
concurrence of all these three pari.es is
there, the employee cannot be absorbed in
the borrowing,,department._ In tre case
the leading department has not given the
NOC  desplte the  fact that the boriowing

department has written letter Fon this
purpose  for  granting of  NOC by the
present  department which is a oS and
employees are also that of BSF, s¢  the

court

give
as

cannot assume the jurisdiciicn  to
ahy direction to the RBSF authorities

section 2 of the AT Act does not

emnpowar  the court to entertain ‘this
petition of member of any Armed Forces
seeking a relief against Armed Fcerces,
Besides that since the parent depar tment
itgelf has not agiwven the NOC rather they

ave
anc
tle

categorically refused to give  NOC
rather BSF authorities had reguested
Respondents to relleve the

applicants, 5o they are repatristsd as
per Annexure R-6, R-7."

19.

salcl ordear

No. 7406/2002,

o

said | order

order  had been passed bxuthenlhtelligence Biireau, any

The applicants therein had chzallenged the

oF this Tribunal by Titling CwpP

The Delhi High Court had sal-aside the .

primarily on the ground that since  the

challenge to it squarely fell within the i isdiction

of the Tribunal and thereupon it was held:

.

~
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S TWe find _substance in the _ples
_hecause petitionehswwOAkwwwa§m_mﬁicected
against ordeh_datedﬂljdjjlZOOZNLﬁnﬂexgraw“ﬁ
Lo 0A) pbassed by the IB .. .whereby
petitioners were to  be ordered__to  bhe
repatriated. The Tribunal was required
Lo examine the validity of -this_ order
first because it had taken over the issue
of  NOC. . Since this order was passed by
the IB, any challenge to it Squarely fell
uithin”_the_jurisdiction_ofmthe,Tribunal.
Therefore, the ordeh”pagsed_bynit.washing
1ts  hands off cannot sustain and is set
aside, . '

[

o

The Tribunal is . resultantly
directed to revive op - 320272001 and
consider it afresh and dispose it of by
pPassing  appropriate orders under law,
Farties to appear  before it on 2nd
December, 2002._:Meanwhile:fpetitioner's
present  status in IB which was protected
by  the Tribunal vide interim order dated
£8.11.2001 shall not be disturbed- til)]
disposal of their OA within four months
of first appearance of parties,"

20, We know from the decision in the case of

L. . CHANDRA _KUMAR v. UNION oF INDIA ANDﬂOTHERs..}sszuh

SCC {(LAas) 5?7'thét £He.éupfeme Court in‘ unambiguous
Lerms  held that right.to seek judicial review is one
of  the basic structure of the Constitution and all
decisions  of the Administrative Tribunal would be
subdect to the serutiny before the Division Bénoh of
the  High court within whose jurisdiction:the.Tribunal

concerned fell. Keeping in view the said finding of

the Supreme Court, we have hot the least hesitation to

conclude  that the decisions of the High Courts would
bind this Tribunal,beoauge,this‘Tribﬁnal,has allIIhdia
Jurisdiction,

21. However, respondents” . léarhed counsel
contended  that the question raised about the inherent
lack  of iurisdiction of this Tribunal, had not béen

dgltated or raised before the Delhi High cCourt énd




conseduently, the sald decision cannot bhind . ' this
Tribunal  and the aquestion raised by ths respondents

can still be considered,.

27, Our attention was drawn to iLihe decision

of  the Supreme Court in_ the case_of STATE OF U.P. - & .

ANR. v. SYNTHETICS & CHEMICAL LTD, & AN (1891) &

SCC 139, The Supfeme Court held ths ' even _the
decisions  of the Apex Court which are sub silentio on

certain  Tacts and law would not be a binding

precedent.  The Supreme Court held: L e T
Y, Does this principle exiend and
apply to a conclusion of law., which was
nelther raised nor preceded [af any
consideration. In other words o such

concluzions he considered as declarailion of
law? Here again the English cour ;s and
jurists have carved out an exception to the
rule  of precedents. It has been . axplained
as rule of sub-silentio. ."A decision passes

sub gilentio, in the technical sense  that
has come to be attached to that phrase, when
the  particular point of law involver in the
decision 1s  not perceived by the colrt or
niresent to its . . mind."  (Salmond on
Jurisprudence 12th Edn., p. 152,  In
Lancasier Motor Co. - (London) Lt V.

Bremith Ltd, the Court did not fecl bound
by the earller decision as it was rendered
without any argument, without refarence to
the cruclal words of the rule and vithout

any citation of the authority . it was
approved by this Court in Muricinal
Corporation of Delhl v. Gurnam Kaur. The

bench  held that, “precedents <sub--silentio
and without argument are of no moment . The
courts  thus have taken recourse ¢ this
principle  for relieving from - inustice

paerpetraten hy unjust  precedents., A
decision which 1is not express and s not
Toundss  on  reasohns  nor it procecsds on

consideration of issue cannot be deened to
e & law declared to have a binding effect
3 i< contemplated by Article 141,
UniTormity and consistency  are ccore ~of
judicial discipline. But that whicl: <scapes
in  the Judgment without any occasicn is not .
“atio  decldendi. In B.Shama Rao v, Union -’
Territory of Pondicherry (AIR 1967 SI 1480)
it was observed, "it is trite to sey that a
decizicon i3 binding not  because :f its
conclusicens  but in regard to its retio and
the principles, laid down_ thereir . CAny
declaration  or conclusion arrived without

eis

~
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application  of mind or preceded wlthout any
reazon cannot be deemed. to _be deolaraflon of
law or authority of =3 Oeneral nature blndlng”
az & orecedent.,  Re stralned in, disaentlng or
overruilng is rur_ sake of stablllty and
uniformity  but rigidity beyond reasonable
Timits is inimical to the growth of. 1dw."x
Z3. It is thls,prin01ple .whioh “1s  being
fighlighted,
24, The Administrative Tribunals had been set
up primarily Lo deal with the service matters, The
Adiministrative. Tribunals Act had been passed and the
Administirative Tribunals  draw all thelr powers from
the oprovisions of Administrative Tribunals Act, 1985,
The Tribunals are creation of the statute and if the
Act  does not give the power to the Tribunal, 1t lacks
of inherent jurisdiction to hear the matters in this

e o,

.5
D
=]

I~

5

. Sectlion 2 of the Administrative Tribunals
Act, 13985 specifically provides that this provision of
the Act does not apply to ‘certain fofficers and

personz. It reads as under:

"The provisions of this Act »hall
not apply to -_ .

(&) any member of the néval,‘military-
or alr.  fTorces or of any other.
armed forces of the Union:

(hy [ omitted )
(c) - any officer or servant of the
Supreme_ Court_ or _.of_ .any.  High

Court [or courts subordinate
theraetol: :

(d} any person appointed to the

secretarial staff of elther House
of Parliament or to the

. secretarial -staff of any. State
Legislature or a House thereof
orlﬂ,inmqthewgoaSe,_‘of- a Union -
Territory having a Leglsldture,
of thdt Leglsldture



ghout  the Jurisdiction

Administrative Tribunal. .

-
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5. Section 14 of the Act fur

It reads:-

‘14.  Jurisdiction, powers and autiority
of the Central Administrative Tribunai - (1)
Save as otherwise expressly provided in this
Act, the Central Adninistrative r bunal
shall  exercise, on and from the aspointed
day, all  the Jurisdiction, power-;

and
authority exercisable immediately tefore

that day by all courts (except the SLpreme

Court in relation to-

(&) recrultment,  and mattersmkcomc@rning

recrualtment, to any All-India Service or ...

Lo any civil service of the Unicn or &
civil post under the Union or +c S DOSt
connected with defence ar in the d:fence
services, being, in elther case, a post
Tilled hy a civilian:

“ll service matters concerning-

(1Y & member of any All-India Servicey
ar

(11) a person [rnot being a member of an
All--India Service .or a Corson
retearred to in clause (c)]
appointed to any civil service of
the Union or any civil post (nder
the Union: or

(11i) & civilian [not being a member of
an  All-India Servide or & person
referred to in clause {c¢)]
appointed to any defence services
or-a post connected with defernca

Aand bertaining to the service of  such

mefber, nerson or civilian, in
connection with the affairs of the Uvion
or of any State or of any local or ¢ her

authority within the’territory of Tidia
orunder the control of the Gove - rnent
of  India or of, any corporatiar lor
soclety] owned or controlled hv the
Government

¢y all service  matters pertaininm to :
service  in connection with the arfeirg
of the Union concerning’ a persone
appointed to  any service or rost
referred to  in sub-clause (i3) op ®

sub-clause (i11) of clause (b), Deing a ™
berson whose services have been claced
by a State Government or any local or
other authority or any corporation ‘for
soclaety]  or other hody,. at the dis-osal
of  the Central Government faor s igh -
anpolintment, .

her_tells

us

LAand powers.  of the  Central
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{Explanation.- For the removalof doubts.“it

is

hereby declared. that referenoes to

"Union” in this _ _sub-section shall he .
construed as including referenoes also to_a
Union territory.]

(7) The Central Government may, by

notification., apply. with effect frgm such
date as may be specified in the notification

the
G

provisions of sub-section (3) to local

other authorities within the territory of

India or under the control of the Government

of

India and to corporations [or socletiles]

owned or controlled by Government, not being

a
Lor

local or other authority or  corporation

society) controlled ofr owned by a State

Government s

Provided that if the Central Government

considers it expedient so to do for the
purpose of facilitating translition to the
scheme as envisaged by this Act, . different
dates may bhe <o specified under this

sub-section in respect of different classes

ot
of,

or different categories under any class
local or  other . authorities or

corporations [or societies].

(3)

this
Tribunal «hall also exercise, on and. from

the

Save as otherwise expressly provided in
Act, the Central ~ Administrative

date with effect from which the

provisions of this sub-section apply to any
local  or other authority or corporation [or
society), all the jurisdiction, powers and
authority exercisable immediately before

that

date by all courts f(except the Supreme

Court) in relation to-

(&’

(h)

Section

Tribunal

not  apply to a member of an Armed Force.’ Seotlon 14

7z

recruitment,  and _  matters' ‘concerning
recruitment, to any service or post . inh
connection with the | affalrs. of- such
local or other duthorlty or oorporation
lor societyl: and. _

: xm ,,;,w
all service matters oonoerning a-person . -
[other than a person referred to "in
clause (&) or clause (b)) of sub-section”
(1)) appointed to any service or post;in
connection with the affairs of such
local or other authority or corporation
for society] and pertaining to the
service of | such person .  in  connection
with such aftfairs.” ' ' :

7. A condoint reading of Section 2 and
14 would show as respondents argued that this

may have no wurlsdlctlon hecause- the Act does

als0 opened itself with the words “Save as otherwise
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exnressly niovided - in  thils Act, . Tharofore, the
nrovisions of Section 14 are subject to the provisions

of Section 72 of the Act.

78, However, as already pointed above and
held in  the case of L. Chandra Kumar (ﬁlpra): that
once the orders of. this Tribunal are subjegt to
judicial review, the decisions of the High :ourt'would
bind this Tribunal. 1t cannot be stated that ~the
srder  of the High Court was sub silentic because this
Trihunal had invoked Section Z° and dismissed the
application. But the Delhil High Cdurt'in its wisddm
has held that once the order passed by the concerned
officer is within the purview and jurisdiction of this
Tribunal, this Tribunal has the Hurisdiction to
entertain the application like true soldier bows his

head to the said decision.

29, rRespondents relied upon the Jecision of

the Supreme Court by the respondents in the case of

MAJOR. _M.R. PENGHAL v. UNION OF INDIA AWM OTHERS, Jr

—~
(831
~
54

1998 sC 624, The sald case pertalns to ‘Postal

Department. The person was working on cecutation with

the  Army. A temporary commission was gliven. The

question for consideration before. the Ab=x Court, —was,

as to whether the Central. Administratiwve Tribunal willf

have jurisdiction to entertain the applicetion or not.

The Supreme Court held that the said person couid nbt'

he treated as Army personnel_and,conbluﬂem:

"9, As stated abowve, ¢lthough
the appellant was selected by Lhoe Postal
Department for appolintment to the post of
clerk, but he could not be given any
appointment due to want of waca cv in.the




unit uF his . choice. Under' such
clreumstances, | the appellant was'offered.
EN dpﬁulntmehf to work _As. 8. ulerk_ln the.
Army Postal Service on the oondltgon that
e would remain a 01v111an emplovee = on
deputation 1in the Army. The appellant
accepbted. the aforesaid offer and. agreed
to the conditions that he would revert to
the civil  appointment  in. Posts and,

Telegraphs Department on his relea«e Ffrom

the Indian Army Postal, beeroegthW1th¢‘”w7

these conditions, the dppellant continued
Lo serve in 'the Army  as- a permanent
employee of Lthe Posts and Telegraphs
Department on deputation and was promoted
up to the rank of a Maijor in the . Indian'
ATTTY . However, the appellant was only
given a temporary commission and he
worked as  such till the date -when his
relinguishment was ordered. The
atoresald facts clearly . demonstrate that
the appellant has a lien with the Posts
and Telegraphs Department working on
deputation in the Indian Army  Postal
Service and at no point of time the .
appellant became a Tfull-fledged army
personnel. Since the appellant was not &
member of the Armed Forces and continued
to  work as a civilian on deputation to
the Army Postal Service, his case was
covered under Seéction 14(1)(a) "of the
Administrative Tribunals Act. In that
view of the matter, the High Court was
right in rejecting the writ petition
filed by the appellant,  whereas the
Central Administrative . Tribunal
erroneously accepted. the claim of the
appellant that he is an army personnel.
We, therefore, uphold the iudgment” and
order of the High Court dismissing the
writ  petition filed by the appellant
Since  the appellant while. holding ¢ivil
post  was working, in the Army- Postal
Service on deputation, the - 'Central
Administrative Tribunal had jurisdiction
to  entertain and decide the .. original

application filed hy the appellant., We
accordingly set aside the ohger datedwﬂﬂm
?1—1—1qq7 passed by = the ™7 Central

Administrative Tribupal, Prlnoipal Rench,
New Delhi, and remand the case to.it to
decide expeditiously Original Appllcatlon
No. 1647 of 1995 of the appellant, on
merliﬂ_,‘ . . e

30, However, provisions of Section 2 had not
heen  considered and, therefore, the decision of the
supreme Court in the facts of the case cannot be held

to he the question in‘controversy. We, therefore,

hold keeping in viéw the ratio deci dendi of the Delhi
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High Court

this Tribunal hecessarily must have a_ jurisciction to

entertain the application,

TIT) WHETHER THE APPLICANTS ARE BEING DISCRI¥INATED:

31, Learned counsel for the applicants urged
that in  the past, some of the other persons who had

been taken on deputation Wwith Delhi Police tad been

absorbed while the applicants are being discriminated.

He  referred to us para $.17 in OA  140/2004 wherein

names  of such persons have been given whe ad been

absorbed on 22.11.2000.

D
P SV

The guestion for consideration s as to

whether in the facts of the case 1t can be termed to

he discrimination or not. Learned counsel rrelied upon

... emsrettrtropts

QF MYSORE AND ANOTHER v. H. SRINIVASMURTHY, AIR 197%

SC 1104, FPerusal of the said Judgement revesls that

gueztion for consideration bafore . the Suprere  Court,
wWas

if the person was on deputation and abiorbed and

if it was  to he so done from the date he came  on

deputation, The Supreme Court held:

"17.  On the other hand, it is an
undisputed fact that six other enplove s,

Wit were similarly situated, wWarea
absorbed from the dates on ~which ey

inltislly doined duty, after deputiaion
to  the Polytechnics, It is not the case
of  the appellant that @ this princisle
whereby the absorption in the Departmsint
of  Technical Education was related biack
to  the date on which a berson init.z.1ly
came  on  deputation, was ever depar ed
from, excepting in the case of he
respondent, This being the . case, “he
Hidgh Court was right in holding tha. ' he
State Government had evolved a principle
“that if a person was deputed to “he
Oepartment of Technical}Education 1 om.

that we have no option but to counclude that

I T

- .
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another department andwhemstayeg,onjﬂiﬂmwu.
that other depdrtmentwfgr;amupeasdnable”
long time his  absorption 1in that
department should be made to relate back

to Lhe date on which he was 1initially
sent. There was no - Justification
whatever to depart from_ this principle, of
policy in the case of the respondent, who =
was, 1in- all material respects,.. in . the
same situation as K. N._ Chetty. . Very
smuhtly the Hluh Court. hds held. that his
lmmermlxﬁib] reverdion”  for ’a “short -
while in 1955 to the pdrent department

was no  ground to hold that he was not
zimilarly situated as K. . Narayanaswamy
Chetty. This so~called reversion to the
parent Department for a short‘perlod‘ in
195556 could not by any reckoning be
treated as a break in his service, this
period having been treated as leave. Nor

did 1t amount to.reduotlon in rank. in
any Case, this reversion’ was not
ordered owing to, any fault . of the

respondent. It is not-the aypaﬂhbwaﬁd”*
case that the respondent’s work in the
Department of Technilcal Education was
found unsatisfactory or that he was ‘not
stherwise suitable or qualified to hold
the post of Talloring Instructor in that
Depar tment. That he was suitable to . be
absorbed in that post, is manifest From
the recommendation of the Public Service
Commission and is 1mp11u1t in  the
impugned order, itself.”

3a. That is  not the controversy hefore us.
Therefore, the ocited decision must be held to be

distinguishahle. . . S

34, Thie dguestion had been considered by the

Iribupal in  the case of. ARJUN SINGH NEGI v.  UNION OF

INDIA & ORS.. o.A.No,éasfzoos, decided on zé.z.zdosi
Therein also it was agitated that two other persons havs
heen abzorbed permanently. It was held that it is alwayé
in individual cases that has to_be looke d into on iﬁs'an

merits. In fact, the Supreme Court in the case of Iﬂg

STATE__OF HARYANA & ORS. v. RAM KUMAR MANN,ﬂJT 19971(5)
sc 4%0 had commented upon the doctrine of disofimination.
The Supreme Court heldvthatmGoVernmenﬁgin,ifs;bwn reasoﬁs
can give permission 1In Similar_oasgs to,mgéme of 'tﬁe

emnlovees to withdraw their resignhations: The doctrine
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of  discrimination 1is founded  upoch exis

Article 14 would apnl

enforceable  right.

invidious discrimination is meeted out to eq

a5, In the present case before us,
from the impugned order, all persons taken
are  heing repatriated. We have already rep
the sald order.

Once a common decision has

it cannot be stated that the _applicant

dizeriminated merely because some other e
vear 2000 were absorbed. Equalit? fras to b
the eaouals. Once all persons on deputatiOf
repatriated from whatever Force, we‘héve,mw
concluding that the applicants cannot state
disceriminated.

heing Resultantly, we

rguinent.,

Iv. IF THe APPLICANTS ARE DEEMED TO BE &

~eject

rence
¢ only  wheén

als.

as is patent
»n deputation

‘oduced ahove

heen taken,
: are  _being
“sons in the

: seen among

1 are

Jjesitation in

that they are

this

IN DELHY POLICE: ,

35, The arguments advanced have
some  of the applicants had been working for
5 vears on  deputation. The Rules: pr

ahsorption and, therefore, it is contendad

applicants must be deemed to have been abzsor!

37. ATter the arguments had been
the respondents pointed to us the decision «

this

Banch of

Tribunal  in the matter o

W, UNION OF INDIA R

3SORBED

'een  that
more than
»vide for
tﬁat the

red,

3onQ;uQed,”
“ the Fulll

L S 0 T—— N LA

OTHERS,

O AL No.1801/2003, rendered on 5.7.2004u In

case. those appllicants were working as Cons

Border Sacurity Force. They - had T

the cited
tables  In

ned  the

of  an

belng

RIS
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Intelligence PRureay during the year 1996Pasﬂ“Security
Azsistant  (General) initiallwaorwaupeﬁ%gd'pof, five
vears but  continued on deputation. They were not
ahsorbed and were repatriated to Lheir parent
organisation. The TOllOWlnG question hdd been__posed
for the decision of the Full Bench:
"1. Whether the applicant can bhe deemed
te  have been absorbed in I. B. . under - the
respondents  irrespective of the 1nbtructlon<
an the &ubﬁe<t?
Z. Whether the applicant has 'a right to

be considered for abs sorption in IL.B.without
the consent of his parent department“ '

3, Generally."”
38, The Full Bench considered various
precedents and answeread the same:
") Applicants cannot be deemed to
have been absorbed in IB under
the respondents lrrespective. of
the instructions on the subject
(21 The applicants have no rlght _to~
be considered for absorption in
1B without the consent " of the
parent department in terms - of
instructions contained 1n IB oM
dated 13.1.1992, R
(3) Does not arise.” .
39, hueolng in, view the declslon of the

Larger Rench, in its broad prin01ple,i.ihe argument

advancerd that after the applicantg had worked for mnore

than % vears and therefore, they are deemed to  be

absorbed, must fail.

40, There 1s another way of, looklnq at thé
same  matter. The guestion or deemed dbePpthﬂ doeé
not  arise hecauqe Lhere is precious llttle on . the
record Lo 1nmlcate Cthat the consent of ' the - parent

depar tment has been obtained.
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41, It was urged that under the Jelhl Police

act, FRules  have  been _ framed  and, thaerefore, in.

accordsnce  with the Delhl Police (Genersl Conditions

of  Service) Rules, 1980, there could b permanent

ahsorption of the applicants in Delhl Pollze.

47, The said argument shall he considered

hereinafter wherein 1t _is contended trat the sald. . -

persons have right of consideration for haing absorbed

in Delhi Police. Perusal of Rule 17 of 2=21hi Police

(Gaeneral Conditions of Service) Rules, 1380 clearly
shows that it does  not contemplate the deemed

abzorption. Resultantly, the sald argumaznt must fall.

43, Partaining to the seme  argument,
reference has been made to the decision ¢f RAMESHWAR

RASAD v.  MANAGING DIRECTOR. U.P.  FATKIYA__NIRMAN

NIGAM LIMITED & ORS.. JT-1999'(?) $C &4¢ which will be

in-appronriate, We shall deal with the =zald decision

hereinafter agaln but paras 14 and 15 of the decision

O

in the case of Rameshwar_ Prasad (supra) are being

reproduced helow Tor the sake of facllity:

‘14, We agree with the learned
Couhzel for the Respondent No,! @nd make
it clear that an emplovyee who 1s  on
deputation has no right to he abscrbed in
the service where he is working on
deputation., . However,  in some cises 1t
may depend upon statutory rules to the
Ccontrary. L If. . rules . provice for
absorption of employees "on onerutation
then . such  emplovee -has a right to bhe
considered for absorption in wmccordance
with the said rules. As quotwed above,
Rule 16(3) of the Recrultment Riles of
the Nigam and _Rule 5 of “he  U.P.
Abzorption of Government Sarvents 1in
Pubhlic Undertakings Rules, 198+ Frovides
for absorption of an emplovee whc are on
deputation.,

S SO U
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) 15. Inﬂ_themwmwptesenpﬂmwga§§L
considering the. . facts,.it__.is _apparent.
that action of_ respondent No.l: ipn__ not .
passing the _order for _repatriation or

absorption gqua the  respondent  was
unijustified and arbitrary. On the basis
of Rule 16(3) of the Recruitment Rules,
appellant was appointed on deputation in
May 1985, He was_ relieved from his
narent department on 18th November, 1985
and  Joined Nigam on 19th November, 1985,
Under Rule S of the U.P. Absorption of
Government Servants __ _in .. Public,
Undertakings Rules, 1984, he was required.
to file an application for his absorption
in employment of Nigam. ThereafTter on
the basis of letter dated 22.12.1987
written by the G.M. (H@) and on the
bazis of the letter dated 30.12.1987
written by the G.M. (NEZ), he opted for
continuation and absorption in service of
Nigam by letter dated 31st DUecember 1887.
The General Manager (N.E.Z.) by  letter
dated 17th September, 1988 wrote to the
GM  (HE) that appellant’ s service record
was excellent; he was useful in service
and as he was about to complete 3 vyears
on denputation, appropriate order of
ahsorption be passed. Nothing was heard
from the General Manager. Further on
19-11-1990, as_ soon_ as the appellant
completed % vyears of deputation, Nis
deputation  allowance. was stopped. with
effect from that date. The appellant
continued in service without any break.
As  per Rule 4 of the U.P. Absorption of
Government Servants . in  Public
Undertakings =~ kules, 1984 ~which ' was’
admnittedly applicable, provides that no
government servant shall ordinarily be
parmittad to remaln on_ deputation, for a
neriod exceeding 5 years., ' - 1If the
appellant was. not  to-be absorbed, he
ought to have been repatriated 1in the
vear 1990 when he had completed 5 vyears
of service on deputation. By not doing
20, the __ appellant . 1is - seriously
prejudiced. The delay or inadvertent
inaction_  on the part of the Officers of
the Nigam in not passing appropriate
order would not affect the appellant’s
right to be absorbed.™. '

Perusal of the findings as well -és the rulés
applicable to the respondents before the Supreme Court
clearly show _that therém Was a;_tihe” Limit . for
deputation prescribed. Rule 4 clearly provided that
"HWeo Government servant shall ordinarily be  permitted
to  remain on deputatibn for a period exceeding Tive

vears', Thereafter, the subsequent rule provided fTor

-3



absorption  of such persons. In the matte- refore the

SUnr eme Court, the persons were continuing f. work'and

o

ot the rules referred to above pa-ticularly

u

in  Taoe

1§

Sub-rule (1) to Rule % of the Uttar,Pradésu A\bsorption. ...

of  Government Servants in Public Undertakinys Rules,

a4, it was  held that the concerned por zon - stand

abzorbed in the service of Migam.

a4, That 1is not the position mnoefore us.
There i1z no such rule corresponding to Ruie 4 of the
Rules applicable in the matter be?dre Lher Supreme
Court. In Tace of the aforesaid, the plea that

applicants are deemed to have baen absorbed

particularly in those cases where they have uorked for

5 vears or more, must fall,

V., IF . THE APPLICANTS HAVE RIGHT TO BE TONSIDERED

FOR_BEING ABSORBED IN DELHI POLICE:

47

3, Rule 5 of the Delhi Police (Appcintment &
Recrultment) Rules, 1980 deals with recruiltment to the
Delhi Police and Clause (h) of the same reads as

unoer :

“(h)  Notwithstanding arvrhing
contained in  these Rules, where the
administrator/Commissioner of Police 1is
of opinion that it is necessorm
egxpedient 1in the interest of work so to
do, he may make . appointments to all
han—-gazetted categories of both executive
and ministerial cadres of Delhi’'Polize on
deputation basis by drawing <siitable.
persons  Trom any other State(s) or Lnion
territory or Central Police Organlzaltion
or any. other __ force.  Where such -
appointments are made by the Commissiner

of  Police, the same shall be reporbted to .
the administrator forthwith. such
appointments on_-deputation basis <9all

also  be sublect to orders issued by the

g

.
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Govi.,  of Indld/Delhl Admlnlstratlon Frofm,
©otime  to time governing. the. deputgtlon or
government servants.”

e o s
it permits taking persons from Central Police
Urganisations or  any wother<force,on“_députationuwto

Delhl Folice. RFule 17 of Delhl Poiice _{General

Conditions of Service) Rules, 1980, which: has strongly. ..

heen  relied upon, perhits the Commissioner of Police,
to sanction permanent,abéorption in Delhi Police of
upper and lower subordinates with the _cdnsent and
concurrence  of the Head of the Police force_  of. _the
State/Union territory, or = the.- Ceritral ‘Polioe

Organisation. 7The sald Rule reads:

"17. Permanent absorption of
upper and  lower subordinates in other
police forces and vice-versa.- The
Commissioner . of Police, . Delhi may
sanction permanent absorption in Delhi
Police of upper and lower subordinates,
srxcepnt Inspectors Trom oﬁher'StateS/Union
territories and Central Police
Organisations. with their consent and
with the concurrence of the Head of the

Folice force | of the | State/Union
territory, or the Central Police
Organisation concerned. ‘Similarly the
Commissioner of Police, may sanction

permanent transfer of upper and lower
subordinates of Delhil Police, except
inspectors | with _their  'consent.  for
paermanent absorpticon in Police forces of
other States/Unlon territories or Central
Police Organisation, subject | to the
concurrence  of the Head of the Police
force concerned. In the case of such
permanent transfer of an Inspector of
Delhi Folice to any other state or
vice-versa, the Commissioner of Police,
shall obtain  the prior sanction of the
Administrator.” ' ,

48, There was some conhtroversy raised before

us

i
[543

to iT the applicants were tg ler on deputation
under Rule S(h) of Delhi Poiice {Appointment &
Recruitment) Rules, 1980 or not. The plea. of the

respondents to that effect must:?ail.
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47. . This is the only enabling prov.sion_which

permits  certaln. persons._ of the  Cenlral

Organisation or State Police to come on deputation and

serve  in  Delhi Police. We have . no esitation,
therefore, in  redjecting. the  contentiol of _ the

respondents to that effect,

48, Learned counsel_ = for the spplicants,

however, wanted to take his plea further rhat this is

ah  appolntment to Delhi Police. He reliec upon the

declision of the Supreme Court in the case of ST

ROOPLAL _AND ANOTHER v. LT. 'GOVERNOR THROUGH  CHIEF

SECRETARY. DELHI AND OTHERS,IAIR 2000 sC 594, The

guestion before the Supreme Court was totally

different. Before the Supreme_cburt, the controversy

was as to 1T they were entitled to the bherefit of the
service in  the parent department on abSO“ptibn in
Delhi Folice or not. Therefore,. the decisisn of the

Supreme  Court 'in the case of SI Rooplal i{supra) is

distinguishabhle.

49, The applicants have been d:puted on

transfer, i.e., by way of deputation to sewvao in Delhi

Folice, The expression "he may make appointments”

does  not  imply  that it is an . appointnent made

regularly in Delhl Police. Perusal of the Mule th)
clearly shows thatﬂ_appointment$ﬂisv on  ueputation, .
therefore, Lhe expression ‘appoiniment’ in tre contéxt\
must  mean

only conferment of power to act in Delhi

Folice as Constables or otherwise when tlev come on

deputation.

_Police
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50, Once the appointment is on q?putation, it
carries,all,the"rightg_waggggxaﬁigﬂistsﬁqgther than &

regular emploves.

1. So Tar as the Rule 17 of Delhi Police
{General Conditions of  Service) . Rulés, 1980 is

concerned, 1t does not confer any power or a right to

a person on deputation to be absorbed. | (t. depends on

[ ) ) .
the sanction of the Commissioner of Police. Certain

EEREE Y RS T s
other conditions which we have referred to aboye need .

not be repeated. This .questioh peftainihg  to

intaerpretation of Rule 17, had been a subliect Ematteh

of

there is no such right in favour of the deputationists

in this regard. Those persons ohailenged the decision

of  this Tribunal in OA 2547/92 decided on 29.8.1997
and the Delhi High Court upheld the same holding that

orders that have been  passed in administrative

exigency cannot be followed. The Delhl High Court

reproduced  the Ffindings of this -Tribunal and agreed

with the same in Civil Wrilt No.5220/1997 decided on

7.2.2001 entitled CONSTABLE NAFE SINGH v. UNION OF

INDIA & OTHERS. The order reads:

P Paragraph = 7 of - the
tmpugned Order is reproduced as below:

"Rule . 17 of the = Service
conditions FRules does not recognise any
right in  favour of a deputationist for
abhsorotion. It only gives discretion to
the Commissioner of Police to sanction
permanent absorption of certain upper and
lowar subordinates in Delhl Police Trom
other States/Union territories  and
Central Police Organisations, with their
consent and subiject to the concurrence of
the Head of the Police Torce concerned.
Accordingly the cut off date . for
absorption cannot be fixed on.:which a
deputationlist becomes eligible - for
absorption, but (it would be a ~date on
which absorntion is decided to be made.

controversy in this Tribunal. . It was held that ..
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[ .
In the present case,|this Tribunal had
earlier directed _in | common. . judoment

pazsed in  O0,A.No.1421/91 __and similar
sther  applications that if the mpplicant
mecle a representation, it would he
conzidered by the respondents und if the
applicant was  found| to DO\S%*" the
requisite qualifications under the Rules
on the date of th@_impugned order  of
repatrialtion, that is) on 23.1.1991, he
may he absorbed if| otherwise found
eligible Tor absorption. Admitiedlyq on
23.71.1991,  the applicant had CrODde the
“age of 40 years and, tf@rerore. ;f he was
not  absorbed, he has|no reasophable or
valid ground to challenge the order of
hiz repatriation. We|may also point out
a decision of the Suprieme Court: in State

mf Madhya Pradesh and |others vsi Ashok
eshmukh  and another, |1988 (3) SLR 336,

wnlc% says  that in the absencel of bilas -
and  mala Fides, an mrder of reop azrldtlon
made  in administrative exigen01ﬁ_ cannhot

he  challenged, We, therefore,ifiﬁﬂ no
mer it in  this O.A. Accordingly it
| "

aeserves Lo be dismissed. |

We are in  agreement with the
abhove  Tindings of the [Tribunal as it is
settlad law that a deputationist has no
legal and vested right to; resist
repatrlation  to  his parent debartment.
The petiftioner was repatriated as  far
on August |8, 1992 |and he
continued to agltate this question before
the  Tribunal as well &ds before this
Court, We do not findjany ground to take
& contrary  view than  the wview as

o

expressed by the Tribunal in the present
caze,  The petition is, therefore, devoid

of merit and the same is dismissed
accordingly. i

This  provides the answer to |the argument so. . much

'

learned counsel. |

thought of by the

R T it

"7, In fact, hé Supreme Lour1 n‘1he case OT

be

STATE OF PUMJAB AND OTHERS VL“MINDER SINGH AND OTHERS,-

1

(19973 & SCC 377, held that a person, én deputation

cannot clalm permanent absorption on deouideon post.
l

[52]
0
"

|
Learned counsel For the éppllcants in
fact urged vehemently that oncel the rules provide that

@  nherson on deputation can he taken\andk pérmanently
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abzorhed. therefore, they havehright_to;ge considered
' i

and  once  that right is defeated and 1is not being

given, the'Articles‘iq and 16 of the_anstitution are

violated. Our attention in this regard was .drawn

towards  the decision ofmthe#SupnememCou§t”inwthemoase,

of G..  MUNIYAPPA NAIDU v. STATE OF KARNATAKA AND. !

OTHERS.  AIR 1876 SC  2377. ~ Therein -also,  the

deputationist Senior Health Inspectors were claiming a

zimilar  right of permanent absorption and the Supreme
Court held that such a right did”ﬁot exigtq;lIf wWas
held that there was no scope under the Cadre and
Recritdl tment  Regulations for their absorption and it
was lmpermissible to do so. This shows that the clted
deciszion  was confined to the peculiar facts that were

hefore the Supreme Court and is distinguishable.

54, In  the case of STATE _OF ANDHRA PRADESH

AND _ANOTHER v. SADANANDAM AND OTHERS., AIR 1989 sSC

20650, the Supreme Court held:

15, We are now only left with the
reasoning  of  the Tribunal that there is no
Justification for the continuance of the old
Rule and for personnel belonging to other
zones  being transferred on promotion Lo
offices in  other zones. In drawing such
conclusion, the Tribundl has travelled bevond
the Limite of its durisdiction. We need only
point  out that the mode of recruitment and
the category from which the recruitment to a
service  should be made are all matters which
are  exclusively within the domain of the
axecutive. It is not for judicial bodies to
31t In Judgment over the wisdom of the
executive in choosing the mode of recruitment
or  the categories,from,whioh the recruitment
should be made as they are matters of pnolicy-
decision falling exclusively = within the
purview of the executive. As ‘already stated,
the guestion of filling up of posts by
parsons belonging to other local categories

o zones 1s a matter of administrative
necessity and exigency. When = the ‘Rules

provide for such_transfers being effected and
when the transfers are not assalled on the
around of arbitrariness or“disoriminationh the

o
i
3

vy
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nolicy of transfeﬁm_‘“adoptedh, by the
Government cannot be_ struck down. Qmﬂwflbunﬁl$

or Coulf of Lﬁw."

.

Tt iz obvious that. Quoreme Court held thdt 1T ther 5!
a pollicy frémed,m,it‘shouldwbewadheredwto,ml But d;
would be noticed hereinafter, the policy 1s subiect fJ
change and in the present case, the policy adopted ha%
hean not Lo absorb any of the deputatlonlqts;
Resultantly, even the cilted case will have n$
apnlication to the facts of the presenht case. ‘J
| |
55. Our dttentlon in. this regard was drawn J
l
the lelter written from the Office of Commissioner OW 4
Folice 1in the yeaf 2000‘referring.to the fact thét

there 1t a policy that after one vyear,

a person wqo
f
i
|
1

has served on deputation, can. be considered.

56 . our attention was further drawn tOWdrp
|

page 6 of the counter reply in OA 1293/2004 that there
|

were certain guidelines in this regard. o }

57.  On record, no such guidelines have’ bTen

nroduced. But the policy decision or quidellnes ?in

this regard can always be ddwudloated on: basis of the

material placed before us. As would be noticed, #he

respondents have_ taken a .declsion not to absorb any of

the deputationists. The reason given is that Mdre
B
I

than 500 Constables have . been recruited éhd,
’_

therefore, Lhe deputationists must be rever ted back

It is obwvious that“thereuls a change in, the DOllCY and
l

what has ‘been referred to above on behalf of ;the
! B
I

4
applicants will cut a little ice in the.baokdrop'_of

“these facts.
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58..  In_ that event, learned counsel far . the
annlicants has drawn, _our  attention to vacancy

pozitions: to demonstrate that sufficient number | of
nozts  of Constables are still avallable. Even if the
new Constables recruited or absorbed., still there

would be sufflclent vacancles.

59. This is a npolicy deoision; The
aoplicants had heen taken on depﬁtation as per the
reguiremnent. | We have»already,refer?édito.above that
the @&pplicants have no right'to be absorbed. - If the
respondents  do not intend to absorb them pérmahentlyg
they cannot insist in thié regard. In this view of
the matier, avallability of the posts will not confer

a right on the applicants.

£

50, In fact, most of the present applicants
tad  earller also flled Petitions in‘the Delhi High
Court, Writ Petitions = No.9100-9226/2003 came up
hefore the Delhi High Court oh 27.1.2004, nThé Delhi

High Court dismissed the Petitions holding that:

"We have heard the counsel for

the petitioners, We do not @ find any
force in  the submission of counsel for
the petitioner.. The petitioners are
recrulted personnel of CISF, ITBP and
CRPF. Theilr period of deputation to the
Delhi  Police was fTor one vyear. Even

though 1t was contended before us. that
Ministry of Home ATfairs has settled the
terms for deputation for three years but -
Delhil Police has taken the petitioners on
deputation  for. a_ period of . one . vear,

therefore, they cannot claim that . they
are .entitled for deputation to a period
of . .three . vears. . Even otherwise if. ...

certain posts are to be filled in Delhi
Police whether for the purpose  of . new
recruitment or in terms of the affidavit
which__has been filed in Public Interest
Litioation .in other writ petition that
itself cannot give  right _to  the
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- netitioners Tor. dmoointment to such nosts.
o1 for further continuation ot deoutdtlon
or moreover these: opportunlLleu of
hl' employment should be _given to. other _
Zj> nersons who are  unemploved dhd are v o
seeklng employvment as Constable in Delhi
Police. The petitioners who have alreadyww.“ '
been ‘working with the . respective .
paramilitary ordanisations have no vested = .
~iaht for appointment or continuation of
their deputation_ if respondent do not

desire the same, However, Mr. Bhushan
has contended that children of some of
the petitioner>w_dnekm,studylng“";F” the

transfer order is given effect from
3.2.2004, it would entall hardship to the .
children who are studying in  schools. ‘ ]
M. D.S.  Norawat, DCP (Headguarter)
Delhi Police is present in the Court. He
says that ‘they will not implement the
transfer order till 30.%.2004." '

”(Emphaslé'added)

This answers the arguments of the applioants,'48edause

as Tar back as January, éUO@;'their olaim had been
rejected, keeplng inA,View thé.hardshiﬁil they wefe“ ?T
granted stay to implement the Lransfer order Still if
30.4.2004. _WewmwereAmiﬂformed that the:eaTter the?‘éz
General Eleclhions were biaéed. It Was- followed byh\Fel
impugned orders.” A Fr@xh bunuh of Detltlons hdve boen~
filed. Totality of their facts indicate that there 133

no merit thereln. e ‘

651, For Lhe reasons uiven' aboveq the
aforesaid Original ADD]lcat1ons must be held to be-

without merit. They fall and are dismissed.

VR e N UPE I y oy gy e &8 s e

Member (A) , I : Chalrman

a. 7 éu»L,

9.7.2004

At this stage, leamed cdunsel for the»épplicahtﬁirequest

that some time may be granted to challenge this order. e allow
the applicants time upto 19.7%2004. The interim order passed in
individual cases would contirwe till l9 , T'e 2004 .

Issue DASTI order.

(E.K. Upadhyava ) | ( Vée S. Aggarwal
Member {A) | S . -Chalmman
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