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New Delhi, this the 179 day of July, 2004

HON'BLE SHRI JUSTICE,V.SLNAGGARWLL. CHAIRMAN
HON'BLE SHRI R.K.UPADHYAYA, MEMEER (A)

1. 0.A.N0.140/2004:
M.A.NO.134/2004:

Vidhya Ram & Ors. .+ Anplicants
Vs, . ‘
Union of India & Others .. Resv.ondents,

2, 0.A.No.1542/2004:

Balram Singh | . ' .;, Apglicant1:
Vs, ! ’
Union of India & Others «.. lazpoondents

3. O.A.No0.1557/2004: . .. ... .
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3
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..........

Union of India & Others . .. Respondents
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M.A.N0.1311/2004:
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Vs,
Union of India & Others
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VS,
Union of India & Others
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vs.
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& Ors.
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Vs,
Union of India & Others
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M.A.No.1259/2004:
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Vs,
Union of India & Others
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M.A.No0.1251/2004:;

Raj Kumar
Vs, . .
Union of India & Others
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M.A.No.1254/2004:
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Vs,
Union of India & Others
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Kalu Ram & Ors.
Vs, |

O.A.No0.1507/2004
M.A.No.1272/2004:

Kalu Ram & QOrs.
Vs,

Union of India & Othefs.

O.A.No.1510/2004:
M.A.No.1269/2004:

sidheshwar Prasad Singh
Vs,
Union of India & Others

O.A.No.1511/2004:
M.A.No.1270/2004:
M.A,No.1271/2004:

Balbir Singh & Ors.
Vs,
Union of India & Others

O.A.No0.1512/2004:
M.A.No.1268/2004:

Kishan Kumar omd 51hes
Vs,
Union of India & Others

O.A.No.1517/2004:
M.A.No.1276/2004:

Dharamvir Singh & Ors.
Vs,

& Ors.

Union of India & Others‘

O.A.N0.1527/2004:
M.A.No.1279/2004:

Mukesh Kumar & Ors.
vs.
Union of India & Others

O.A.N0.691/2004:

Karam Bir Singh
Vs,
Union of India & Others

O.A.N0.1225/2004:
M.A.No.1028/2004:

Bharat Singh & Ors.
Vs,
Union of India & Others
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vs.
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23.
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25,

26,

27,

28,

29,

30.

M.A,No.,1088/2004:

Darshan Singh & Ors. . .

Vs. ,
Union of India & Others

0.A.N0.1292/2004: = ..
M.A.N0.1100/2004:
C.P.No0.197/2004:

Narender Singh & Ors.
Vs, _ .
Union of India & Others

0.A.N0.1293/2004:
M.A.No.1101/2004:

Ram Naresh Yadav
vs. o
Union of India & Others

0.A.N0.1294/2004:
M.A.No0.1102/2004:

_O.,A.N0.1278/2004: .. . .. ..

Ashok Kumar Sangral ot &tes

vs. L
Union of India & Others

0.A.No.1309/2004:
M.A.No.1113/2004:

Rajendye Singh & Ors.
Vs, . o
Union of India & Others

0.A.N0.1310/2004:
M.A.N0.1114/2004:

Ram-Chander & Ors.
Vs,

Union of India & Others

O.A.N0.1327/2004:
M.A.No.1122/2004:
M.A.No.1123/2004:

Vijay Kumar & Ors.
Vs,
Union of India & Others

0.A.No.1329/2004: . .. ... .. ... .

M.A.No0.1125/2004:

A.K.Misﬁ?a & Ors.
Vs

Union of India & Others

O.A.No0.1351/2004:
M.A.N0.1138/2004:

Ram Kumar & Ors.
vs.

Union of India & Others S,

res. Applicants

... Respondents __
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32,

33,

34,

'0.A.N0.139/2004: . . ... N
M.A.No.133/2004: .

Jai Singh % othors i s Applicants
vs. e
Union of India & Others .. Respondents

O.A.No0.243/2004:
M.A.No.212/2004:

i

Desh Raj & Others _ . Applicants
vs. : e e e N

Union of India & Others . Reépomients,m

O.A.NO.1367/20048: . . e+ e e
M.A.No.1145/2004: & ‘
M.A.No.1146/2004: '

Ravinder Singh & Ors. e Abplfcants
Vs,

Union of India & Others . ... Respcndents

O.A.No.1427/2004: = .
M.A.No0.1203/2004:
M.A.No.1204/2004:
M.A.No.1266/2004:

Bahadur Singh & Ors. .+ App.irants
vs. L o ; E o
Union of India & Others ‘ .. Respordents BN

Note: Details of the memo. of parties (e in their~%”§if

respective OAs.

Present: sh. K.C.Mittal, counsel,forﬂapplicaﬂtﬁ .n

OAS-1465/04, 1466/04, 1470/04, 1471/07%,
1507/2004, 1510/2004, 1512/2004, 1517 21 04
1527/2004, 691/2004, 1225/2004, 1278/73¢4,
1292/2004, 1293/2004, 1294/2004. 130972004 i
1310/2004, 1329/2004, 139/2004, 140/2470.. and
243/2004. . e e ] ’
Shri R.K. Shukla and Shri C.K. Shukla. .
learned counsel for applicants in OAs-1..72/2004,
1483/2004, 1485/2004, 1493/2004, 1511/2/04,
1327/2004 and 1427/2004. A ;

Shri Rajiv Kumar, learned counsel for

applicantg in OAs-1461/2004 & 1367/2004 "~ |
Ms.Varuna Bhandari Gugnani, learned nuinsel for
applicants in ORs-1271/2004 & 1351/2004

Sh. Sachin Chauhan, counsel for appLimant invaAF1557/04.

shri B. DuttaLmlea:nedMAddjtionaLmSQl;c:tor General
alongwith Ms, Geeta Luthra, Ajesh Lutnr. and Shri

OAs.

ORDER ;
Justice V.S, Aggarwal:—‘

The Delhi Police Act had beén eracted in the:

vear 1978,. . In exercise of_the powers conferred under

Section 147 of the said Act, differeﬁt riles including

1

Saurabh Ahuja, learned counsel for respondents in all -
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the Delhi Police (Appointment and Recruiﬁﬁent)mRulesi

1980 and the Delhi Police _(General Conditions = of

Service) Rules, 1980 have,been,enacted.,_Foruwproperw

administration, the Union Territory has been divided

into different police Districts._ Every police

District has number of police stations. There is an

officer incharge of the»police_headﬂinA,each‘;Police

Station.

2. On 18.9.1998, the Additional Commissioner
of Police had written to the Joint Secretarv, Ministry
of Home Affaifs requesting that in order to make ¢£7
nhew Police Stations which had been sanctioned, 500
more Constables would be “required from Cehtral

Para-Military Force on deputation. The said letter

reads:

"Sir,

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to .start functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi
Police raises its own force to man these
Police Stations. -

2. It is, therefore, requested
to kindly intimate the names of 500
Constables, who are willing to come -on
deputation to Delhi  Police, at the
earliest so that action for completing

the formalities regarding their
deputation to Delhi Police is completed
promptly. A  copy of the " terms and

conditions for deputation in Delhi Police -
is enclosed for ready reference.

Yours faithfully,
. (s.x.gaIN)
ADDL, COMMISSIONER OF POLICE:
. HEADQUARTERS: DELHI. "

N
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3. . There upon,. thewJoint“Seoretqr/,”Ministry

of Home AFfairs had written to different Paca-Military

Forces like Border Seéurity Force, C%ntr&l Reserve
Police Force, Indo-Tibetten Border Police and Central
Iﬁddgtrial Sscourity Foroe,videnlettenudéted 25.9.,1998.

It reads:

"Uear Sir,

Kindly recall my te ' eshonic
raguest sometime’ _ bhack ‘ragarding
deputation of constables from vour force
to  DOelhl Police to operationallis: the
newly created 17 Policé Stationg, w8~ the
Delhl Police will take some time to raise
its own manpower the Para-Militarv ‘orces
may provide about 500, Constablas  on
deputation to Delhl Police as, pe-  the
bhreall up glven Under: ‘

CRPF 200
ITBP 100
CISF 100
BSF 100

It is reguested that nomirutions
of  Constables for deputation ito Delhi
Police may be sent immediately. A& copy
of the  terms and  conditicas  for
deputation to Delhl Police is enczwed.

_Yours sincaraly,

saf- o

(0.P. {Arye)”

A

g, On different‘dates‘whioh aﬁ@ hiisically in
the vear 199% followed by 2001, laﬁgn number of
persons serving in different Para;Militéry torces were
taken on deputation to Delhi Police. Me teke. liberty
in reproducing the remresehtative”order%oatmd 5.1.1999
whereby certaln Constables Trom Central;ngerve Police

Force were taken on deputation.

"In exercise of the rowers
conterred by the Commissioner of Police,
Delhi, the Addl. Commissioner or Pclice,
Estt., Delhil  is_ pleased  to itcke the
following Constables on deputatiicn from
C.R.FP.F.  to . Delhl Police onlvy i1or_  a
pericd of one vear w.e.f. the daitc they

Crasume _theihmdutieswindoelhiﬂPoliwe, on
the usual terms and conditiong:-"

S
[N
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> o Byovirtue of the present application,.  we

DECDOSE to  dispose of the above said Original

Applications. They all pertain to the sare
controversy oT repatriation to thelr parent

department.  Some of the applications were filed after

the earlier Tiled applications, became ripe for-
hearing, It was considered that since  common:

questions were involved, therefore, they $houldf%eard

and decided- together. e et e e

B, All the applicants_are assalling the order

repstriating  them to their parent department. The |

order in OA 140/2004 reads:

"Subtdject i~ Repatriation of deputation13t3
to their parent Department.

It has been decided to repatriaste
all the police personnel taken on
deputation from BSF/ITBP/CRPF/CISF to
Delhi  Police, on 3rd of February 2004 to
accommodate oandidates,already selected
for the post of Constable and awaiting
call letters since January, 2003. A list
of the deputationists is enclosed.

The deputationists/constables may
be informed immediately against their
nroper receipt that  they will ~ be
repatriated on 3rd of Feb. 2004 to their

parent departments and . no further -
axtansion will be granted, The

acknowledgement in token of having noted
the contents of this letter by, the
individuals may he kept on record.

-
(D.S. NORAWAT)
DEPUTY COMMISSIONER OF POLICE
HDQRS. (ESTT.): DELHI."

7. The sald order is being assailed on

various grounds, namely, that the order so passed is’

discriminatory. The applicants are deemed to have
been  absorbed in Delhl Police as per Rule 17 of the
Delhl  Policae - (General_ Conditions of Service) Rules,

1380, In any case, they cannot be repatriated and

XN
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Mave & Flght  to he considered C fors permanent
absorntion. . Tt has alﬁombeenwasgedtﬁd . that large

number of vacancies are avallable and the respondents’

plea fto the contrary is not correct.

a. Needless  to state thatiiw the replies
£1
made by the applicants. They assert “h:t there has
been  sunpression of facts in 30me o% 1 he _ﬁatters.

Therefore, those applicants should nolt he heard. The

Jurisdiction of this Tribunal to hear the applications

It also being challenged besides the merits  of the

matter, contending that applicants héve 20 right  or
claim in  this regard, which we éhall take up

Merelnatter,

9, The  Ffirst and foremost  guestion,

i

theretore. that arises is:

a

Ty, IO EFFECT SUPPRESSION OF FACTS:- i

1a. Un an earlier occasion, 0a 1:9/2004, OA
!

140/2004 and OA 243/2004 had been conside ed by this

Tribunal, It was noticed by this Tridunmﬁ that 42 of
i

the applicants had earlier filed an lapgﬁication in
this  Tribunal which was dismissed anJ itliis fact has
heern suphressed, Sinoem,the. other iamplicants had
jolned them in verifving the Qkong ch&ef therefdre,
the entire applioationgwwere disﬁisseﬁ, Applioants
filed Wwrit Petition (Civil) NOS.9562~?6LC of  2004..

The Delhl High Court recorded on 31.5.20£n:

iled, respondents “hHave controverted whe assertions’
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tAll theese _petitions | being_
identical __in_nature_and_arising out of a
common _ Tribunal . .. order . dismissing.

netitioners”™ 0OAs are disposed of by this
common order. | A

Fetitioners are on deputation to
Delhi Police and have been ordered to be
repatriated to thelr respective parent
departments, They challenged _this 1in
their respective 0OAs befare the Tribunal
on the plea that they had.a . right of.
absorption in Delhi _ Police.  _ The
Tribunal, however, . instead _ of _dealing

with their case on merit rejected thelr

OAs on the ground that 42 of them had
suppressed the dismissal of OAs filed by
them earlier on the same subject matter..

Petitioners grievance 1s Two
Tfold. Firstly that they . had claimed
ahsorption in Delhil Police on several
grounds and secondly that even it 1t was
assumed that 42 of them had suppressed
some  information and had approached

Tribunal with unclean hands, the O0As

filed by others could not have been
dismissed for this. -

We find merit in the plea because
even 1F it was accepted that 42 out of
these petitioners had approached Tribunal
with wunclean _hands. it could not. havel
constituted a basis for dismissal of 0As
filed by other petitioners. Thelr claim
for absorntion was required to he
considered on. merits. It seemns that
Tribunal had failed to take . this in
regard  and  had rejected the 0OAs of all
petitioners -on this basis. The Tribunal
order, therefore,  can t sustain and 1is
sel aside. Petitioners 0As 139/04,
140/04 & 243/04 shall revive and  -be
considered afresh by the Tribunal and
disposed of on merits by appropriate

orders, We are informed . that = similar
matters are coming up before it tomorrow,.
Parties are, therefore, directed = to

appear before the Tribunal on 1.5.2004
and seek consideration on their revived
CAs also. ' '

Dasti."”

'

11, Keeping in view the said findings, it

unnecessary to probe further in this regard.

12. . 0On_ behalf of_the respondents, it was

pointed that even the Delhl Hlgh Court folt that 47 of

them who  szuppressed the facts_ had apbrdaéhed

the
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Tribunal with ‘unoleaned”handslﬁand“tbergfpre,%wthéir
claim  should be diﬁmissed&m”Wemhave_né hesitation .  in
rejecting  the said argument because ?h@A Delhi  High
Court had only stated-that ¢claim on mer iis should  be
decided. Keeping in view this importaﬂt finding which
1s  the penultimate Finding, the habévw salid  facts
recorded,  "even 1if it was accepted ﬁhut 42 _out of
these petitioners had approached Tribuﬁa? Hith ﬁnclean

hands”, cannot be highlighted by the réspowdents.

13, ,Qur”,attention;win,this.;regﬂrd_ by the

resnondents was drawn, besides.above s&iﬂ acts, to QA
1271 /2004, . Learned counsel  for ﬁh@ respondents
contended that there is a misstatement o facts of
possibly  change of the last page oﬁ ble relevant
clause illegally and Ltherefore, thei Ppaetition | MUst

[ Perusal'of the sald 0OA rey@ﬂled that 1t

was  filed on 13.5.2004., The applﬁcmrts theréin

challenged the order of 14.5%.2004 whici has not even .,

!

nassed on that date. Tt was eloguently, «urlained that

when  the petition was filed on " 13.5.7004, it was

returned by this  Tribunal and thereafter it @ was

re-filed and this nlea of the respondents should not
: .
he aocented.

15, ‘We  have no hesitation in rzizcting the

zald argument. e e

i

16. Rule 5% of the Central ‘Addm nistrative
_ Lo

Tribhunal (Procedure) Rules, 1987 reads éﬁ uarder:

"S. Presentation and sérut.ny of
applications.- (1) The Registrar. «r the
officer authorised by him under ru e 4,
shall endorse on every application the

i

i

\Vf
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date  on whiohhit"isﬂpﬁesenﬁed;oFﬂmdeemedg*
Lo havem_been_presenﬁedwundeh”that._rule
and,shall_sign”theﬂeggotsemenj,d,@”

(29 Ify on . scrutiny, the
application 1is found to be in order, it
shall be duly registered and 'given a
serial number. o

{3) If the application, on
scrutiny, 1s  found to be defective, and
the defect noticed is formal in. nature,
the Reglstrar may allow the party to
satisfy the same in his presence, and if
the sald defect is not formal in nature,
the Registrar may allow the applicant
such time to rectify the defect as he may
deen it [where an application is
recelved by registered. = post, the
applicant shall be informed of the
defects, if any, and he shall be required
to rectify the same within such.-time as
may be stipulated by the Registrar].

[{4)(a) If the applicant fails to
rectifty the defect within the time
allowed under sub-rule (3), the Registrar
may, by order and Tor reasons to be
recorded 1in writing, decline to register
the application and place the matter
hetfore the Bench for apnropriate
orders, 1"

17. Perusal of the same clearly shows that
when there  are certain defects in the petition, the

same can only be removed. Without the .permission  of

the Trihunal, the relief clause could not be  changed

or interpolated. Necessary applicafion for amendment
must  be Flled. It has not been done so. In' either
way if  the application was filed eveﬁ before the
impugned order was  passed. it must bewtakén,'tdl he
wlthout merit and in any case if there is ahy change
which i not permitted_‘innvlaw, ' thé petition
necessarily on this aspect has to fail;' Hé@éver,
keeping in view the findings which wg;?have already
referred  to above in the Writ Pétition'filed,.Qé'hust

delve on the merits of the matter.

IT) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL- HAS

THE JURISDICTION TO ENTERTAIN THE APPLICATION:-
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18, The_question“a3_t0_whether th s" Tribunal
s the  ur is diction to entertain. ,thn nuDllCdthhb

pertaining  to  members of the other Armed Torces  who
are on  deputation, the learned counse . for the
applicants had drawn our attention_ to tﬁ@'fuot that in
an earlier application filed by Sh. Sater ler Pal and

Others (DA Mo.3202/2001,, decided on 11.)11.2002), this

Tribunal had dismissed the application Hol:jng:

. 'We . have | considerdd these
aspects, It 1s a&a well known fact that
cause of action is bundle of facts, which
constitute cause of action. | In  this
caze, the guestion of ,absorgtjcﬂ ig
involved, For the purpose of absorption
it iz a we11~settled‘prihciple‘*hﬂ‘_ the

concurrence of | borrowing duowl»ment,

lending department,  as . well | the
employee is reguired, unl; the
concurrence of all these three partes ig
there, the emoloyee cannot be abscried in
the horrowing | department. In’tra case

the  leading department has not Qiucn the
NOC  desplte the fact that the beor Jowing
department has written letter Tor this
purpose  for  granting of. NOC Iy the
nresent  department which is a i SOGF and
emplovess are also that of BSF, = the
court cannot assume the 1ur1Qd3xii“n Lo
give any direction to the BSF authorities

as  Secllion 2 of the AT Act goes  not

empower  the ‘court té ‘entertain this
retition of member of any Armend  Torces
meekinq a relief against Armed Frorces,
BebWU that since the parent den«r%ment

,.'r:.if has not gilven the NOC ratlier they i
h&ve CGt@qor101llv refused to gilve NOC '
and  rather BSF authorities had requasted

the Re<oondent& to relieve the

applicants S0 they are repatriste as

nar Annex nr R-6, R-7," ‘

19, The applicants thérein had chJ lenged the
sa o order ot this Tribunal by § “loing CWP

No. 7406 /2007, The Delhi High Court hadisat~aside the

. |
sald | order primacily  on the ground thét “ince the
order  had been passed bywthewlhtelligerq Erireau, any
challenge to it quarely 1e11 within th@ dur isdiction

of the Tribunal and thereupon it was held:




T

e We TlﬁﬂmbUbStdﬁb@”lnthﬁDled
‘because petitioners _OA. . was. . directed
agalnst order dated 11.11.2002 (Anpexure.
A to  OA) passed  by._ the  IB Lo whereby
netitioners were to . be ordered _to _ -be
repatriated. The Tribunal,was‘,required
Lo examine the validity of .this_ order
first bhecause it had taken over the issue
of NOC. - Since this order was passed by
the 1B, any challenge to it, squarely fell
within the durisdiction. of_the_ Tribunal. ,
. Therefore, the order passed by it washing. . .. ..
its  hands of?”cahnot‘gugtaiﬁ"and;is”vSet, :
aslde, : a

et i

Thie Tribunal is - resultantly
directed to revive O0A 320272001 and_
consider it afresh and dispose it of by
pDassing appropriate orders under - law,
Farties to appear before it on 2znd
Dacember, 2002. > Meanwhile. petitioner s
bresent status in IB which wWas proteoted
by the Tribunal vide interim order dated
28.11.2001 shall not be disturbed till
disposal  of their 0OA within four ™ months
of First appearance of parties, "

20. We know from the decision in the case of

L. CHANDRA KUMAR v. UNION OF INDIA ANDCOTHERS.'1997
SCC (L&S) 577 that the Supfeme.Court in. unambiguous
terms  held that right to seek judioial,fé&iew is ohe
of  the basic structure of the Constitution andj all
decisions of the‘_Admihistrative¢Tribunalx would be
subject to the scrutiny before the DivisiOn'ééhoh of
the High Court within whose jurisdiction‘the Tribunal
concerned  Tell. Keeping in view the'said.finding of
the Supreme Court, we have hot the least hesitation to
conclude  that the decisions of the High Courts would
bind this Tribunél_beoause_this Tribunal‘has allIIndia
jurisdiction.

Z1 However, respondents’ .. léahned‘ éounsel
contended  that the guestion raised abéut.tﬁe inherent
lack  of  durisdiction of this Tribunal, haﬁ;hqf‘ béen

agitated or raised before'theMDelhi High_yCourt.‘and
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consedguently, the saild decision cannot bind . this

A

Tribunal  and the question ralsed by 1hc respondents
‘- i
can 'still be considered. ;
l
I

27, Our attention was drawn ?c Lve decision
of  the Supreme Court inmthevcasé of S%ﬁ?ﬁ OF U.P, )& 
ANR, v. SYNTHETICS & CHEMICAL LTD. é,ﬁmiLmMQLSQJJ_ﬁ
SCC 139, The Sup#eme Court ,Held éthat evén ‘the

decisions of the Apex Court which are. sub silentio Oft

certain  facts and law  would not 1ha a binding .

precedent.  The Supreme Court held: | e
i

T, Does  this principle dxtazad  and

dDDl: te a conclusion of law, iwhich was

ithe raised nor  preceded’ L any
SldGYdLIOH‘ In other words . can  such
CJl\lon be considered as depla~=fion of

Lqm. Here again  the English courus . and

Jurists  have carved out an exceptloﬁ to the
rule  of precedents. It has been , exlained

as rule of sub-silentic. ."A decision passes. . ...

sub silentio, in  the technical sense  that
fas come to be attached to that pheawe. when
the particular point of law involvesd in the
declsion  is  not pgrceived by thu court  or

nreseant to  its  mind. (Sdlmrrd _on
Jurisprudence 12th Edn., p.f%~)r o In
Lancaster Motor. Co. ,_(London1, St v,

Bremith Ltd, the Court did not ﬁeei bound
by  the earlier decision as it waJ ~enderead
without any argument, w1fhout reference to
the crucial words of the rule and without

R N - N PR -

any cltation of the authority . -t was
approverd by this Court in Mur lcipal
Corporation of Delhi v. GUurnam Kaur, The

bench  held that, “precedents sub-silentio -
and without qruument are of no momeit . The

courts thus have taken recourse; o this i
principle  for relleving from zlnjustioe
nerpetrated by unjust . precedens, A
gecision which is not express and is not’
Founded on  reasons hor it procesds  on.

conzideration of issle cannot be Hesmad to
e a law declared to have a b1nd3nu affect

is contemplated by Arti&le 141,
Hnwlormwtv - and consistency are, core  of
judicial discionline. But that whlch escapes
in  the Jjudgment without any occasicn is not
ratic decidendi. In B.Shama Rao v, Union
Territory of Pondlgherty (AIR 1967 ¢ 1480)
1t was obserVed it is trite to say that a

v o

7]

decision iz blndinq‘,not. beudu«$ of its.
conclusions  but in regard to its reﬁLr cand
the princinles. laid down_, therein Ahy B

declaration or conclusion arrived without

doie
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application of mind or greueded wlthuut any
ed Qn . cannot be. deemed to be_ deolaratlon of.

-
law or_ suthority of a general hature, blndlngN‘_“
RS &,ﬁJHCCULhL HRg%qulﬁedwgnvﬁlswegﬁlng_or,
overruling 1is for sake of stability and
uniformity but rigidity beyond reasonable
Timits is inimical to the growth of. law."”

23, It is this principle  which - is being

fighlighted.

24,  The Administrative Tribunals had been set
up  primarily  to deal with the service Matteré. The
Administrative. Tribunals Act had béen péséed and vthe
Administrative Tribunals draw all their powers Ftrom
the provisions of Admlnlxtratlve Tribun ls Aot 1985,.
The Tribunals are creation of the statqte and if the
Act does not give the power to the Tribunal, it lacks
of inherent jurisdiction to hear the maﬁter$ ih ﬁhis

ragard,

5. Section 2 of the Administrative Tribunals
Act, 1985 specifically provides that this provision of
the aAct does not apply to certain officers and

DEr|ons, It reads as under:

"The provisions of this Aot shall
not apply to .

(&) any member of the naval, military
or ailr.  forces or of any other
armed forces of the Union;

(bl [ omitted ]

(c) - any officer or servant of the
Supreme_ Court _or. of_ any. High
Court lor courts subordinate
theretol: oo

() any person -appoihted 'Qto~ the

secretarial staff of elther House
of Parliament - or = to the
secretarial staff -of any. State
Legislature or - House. thereof,
Or ., innmthewmoasew,‘of a. Union'

Territory having a Leg1>lature.
of thdt Le01xldture.
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about  the Turisdiction Naﬂﬁﬁpgwergm o¥ ’ﬁne“mCentral

|

‘ |
Adninistrative Tribunal. 1t readss-
!

o
14, Jurisdiction, powers and a:

.
26, Section 14_of“thewAchFuft@eh“tells; us

bority

t
of the Central Administrative Tribunal - (1)
1

Save as otherwise expressly provideld

I this

Act, the Central Administrativeé Tribunal
shall  exercise, on and from the arpeinted

davy, all the jurisdiotion, POWE”

authority exercisable immediately

"~ and
Lefore

that day by all courts (except the Supreme

Court in relation to-

(&) Fecrultment, and matters,wcbhc
recrultment, to any All-India Servine or.

rErning

Lo any oivilvservice,of the UniOh or . &

¢ilvil  post under tRe Union or {o

8 post

vonnected with defence or in the defence

services, being, in @elther case,
Tilled hy a civilian;

[

th) &1l service matters concerning-

or

& bhost

i
(1) g member of any A11~India§5mrwioe;
i

(11) & person [not being a member

All-India Service .or -
referred to in claushs
apnointed to any civil sewi
the Union or any civil posit
the Uniony or - ' §

(1ii) a civilian [not being a men
an All-India Service or a
referread to in . Clause

or a post connected with defe

and pertaining to the‘servioe<@f
member, nerson or civilian,
connection with the affairs of the
or of any State or of any local or
authority within the‘territory af
ar o under the contral of the Gove
of  India or of  any corporatio
socliety]l  owned or  controlled b
Government ; ’ i

() all service matters pertainin
sarvice in connection with the. @
oF the Union concerning: a
APpointed to  any ‘service  or:

referread Lo in  sub-clause (i::

sub-clause (1ii) of clause (h), h

of an

Derson -

(c¢)]
e of
Lnder

her of
O NSON

(e)] .
appointed  to any defence,,$®rvioes'

nea,
sucth
in
Uirlon

s her

be=3

:Idia
nient
n lor
¥y the

i

¥
1

© to
TTairs
L& " 30N
oSt

or
ing a

o

nerson  whose services ‘have been P laced
by a State Government or . any loéal or
other authority or any corporatior lop
soclety] o other body, at the disnaosal

of  the Central Government for
appointmeant. _ o ' ;

SUCHh
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[Explanation.- For the removal of doubts, it

is herehy declared . that references “to .

"Union” in this sub- Sectlon shall be .
construed as 1nc1ud1ng referenoes also to_a
Union territory.l :

(z) The Central Government may, by
notification, apply with effect from such
date as mavy be specified in the notification
the provisions of sub-section (3) to  local
or other authorities within the territory of
India or under the control of the Government
of  India and to corporations -[or socliletlies]
owned or controlled by Government, not being
a local or other authority or  corporation
{or soclety] controlled or owned by a State
Governmeant;

Provided that if the Central Government
considers it expedient so te do for the
purpose of facilitating transition to the
scheme as envisaged by this Act, -different
dates may be so specified under this
sub-section in respect of different classes
of  or different categories under any class
of, local or other . authorities or
corparations [or soc1et1681

(3} Save as otherwise expreqsly prov1ded in
this Act, the Central Administrative
Tribunal <shall also exercise, on and. . from
the date with effect from which the
provisions of this_sub-section apply to any
local or other authority or .corporation [or
society], all the jurisdiction, powers and
authority exercisable immediately before

that date by all courts (exoept the Supremﬁ:

Court) in relation to- g

{fa) recrulitment, and _ _.matters. Conoernlng
recruitment, to any service or .post . in

connection with the affairs. of such’
local or other authoalty ot corporationﬁ.

for societyls and.

(h) all service matters concerning a person
lother™ than a person referred to' in
clause f(a) or clause (b) of sub-section
(1)1 appointed to any service or . post in
connection with the affairs . of such
local or other authority or corporation
for societv] and pertaining to the
saervice of such person in _ _ connection
with such affairs.” R

77. A conijoint reading-bf Section_ .2

¥ é.

Tribunal may have ﬂO”JUrlbdlctlonwbedeSe the Act does

apply to a member of an Armed Force. 'Seqtion

opened itself with the words- Qave as otherwise

14 would show as respondents argued tggt thls
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gxpressly  orovided -in this Act, . Ther@fote, the

nrovisions of Section 14 are sublect to (e pnrovisions

e ?
of sSection 7 of the Act. :

B

728. However, as already pointed alove _and
’ i

held in  the case of L. Chandra Kuméri Lslpra)y that

once the orders of..this Tribunal aﬁe ~ubject to.

judicial review, the declsions of the High tourt would

hind this Tribunal. It cannot be stétwd that the

order of the High Court was sub silentio baicause this

Trihunal had invoked Section 2z and ﬁdixnissed[_the
applicatlion. But the Dalhil Highvéburt;iﬁ 1ts wisddm
has held that once the order pgssed byftte ~concerhed
officer is within the purview and jurisdi&tion of this
Tribunal,. this Tribunal' has the jhrigdiotion Lo
entertain the application like true soidier hows fhils

Fead to the sald decision.

z9. respondents relied upon the cecision of

the Supreme Court by the respondents in ihe case of

MAJOR. _M.R. PENGHAL v. UNION OF INDIA &N OTHERS, JT

1e98 (%) SC 624. The sald case pertéiws to Postal .

Department., The person was working ondapeitation with
2 2 \
the  Army. A temporary commission was Jlven. The

gquestion for consideration_hefTore the' Aze< Court, was

as Lo whether the Central,Administrati@e T-ibunal will'

have jurisdiction to entertaln the application or not.

The Supreme Court held that the sald per-=on could not

be treated as Army personnel,anddcpn&lUHmf:

"9, As stated above, 2lthough
the appellant was selected by e Postal
Denartment Tor appointment to the post of
clerk, but he _could not be ; civen any
appointment due to want of vaoﬁruy in. the .

4
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unit  of fls cholice. Under such
clreumstances, | the appellant. was offered .
Aan dpmolntment to work AS 8. ulerk in the“
Army Postal Service on the Condltlon that
he would remain a civilian employee on
deputation in  the Army. The appellant
accepted the aToresald offer and  agreed
to the conditions that he would revert to
the clvil  appolntment  in _ Posts _ and
Taelegraphs Department on, his release from o
the _Indian  Army. Postal Service. Lo With
these conditions, the dppellant continued
o =erve in the Army as a _ permanent
emplovyee of Lthe Posts. and Telegraphs
Department on deputation and was promoted
up  to the rank of a Maijlor in the Indian'
ATTINY . However, the appellant.was only
given a  temporary commission ‘and he
worked as  such till the date _when his
relinguishment was ordered. The
aforesald facts clearly demonstrate that
the appellant has a lien with the Posts
and TYelegraphs ~ Departmernt “working® on’ ”
deputation in the Indian Army Postal
Service and at no point of time the -
anppellant became a full-fledged army
personnel.  Since the appellant was not a
member  of the Armed Forces and continued
to work as a civilian on deputation to
the Army Postal Service, his case was
covered  under  Séction 14(1)(a) of the
Administrative Tribuhals Act.  In that
view of the matter, the High Court was

right in  rejecting the writ petition
Tiled hy the appellant, whereas the
Central Administrative Tribunal

erroneously accepted | the claim ‘of the
appellant that he is an army. personnel..

We, therefore, uphold the judgment.: _and
order of the High Court dismissing the
writ petition filed by the appellant,

Since the appellant while holdlnq civil
post was working  in the Army  Postal
Service on deputatjon. the ‘Central
Administrative Tribunal had jurlsdlotlon
to entertain and decide the original
application filed by the appellant. We
accordingly set aside the order dated
AT-1-1997 passed | by, the Central
Administrative Tribunal, Principal Bench,

New Delhi, and remand the case to.it to
declde expeditiously Original Application

Wo. 1547 of 19986 of the appellant, on
merits, ”

30. However, provisions of Section 2 had not
hean  considered and, therefore, the decision of the

Supreme  Court in the facts of the case cannot be held

Lo be the guestion in controversy. We, therefore,

flold keeping in view the ratio deci dendi'Of the Delhi

>




High Court that we have no option but to 0unr}ude that

this  Tribunal necessarily must_have_ a. jurisdiction to

entertaln the application.

IIT) WHETHER THE APPLICANTS ARE BEIHG DISCRIM NATED:

31. Learned counsel for thelappﬁiaﬂnts QEgéd_

3

that in  the past, some of the_other persons who. had,

heen taken * on deputati@n‘with'Delhi'Polﬁce lad ‘been "

absorbed while the applicants are being diser minated.

He referred to us para S.17 in OA . 140/204%  wherein

names  of  such persons have been given who lad ‘been
!
absorbed on 22.11.2000,.

32, The question for consideratinn is as to
whather in the facts of the case it can be termed to

be discrimination or not. Learned oouhsel:rﬁlied upon

the decision of the Supreme Court in the Ou~n of STATE

QF MYSORE AND ANOTHER v. H, SRINIVASMURTH‘ AIR 1976

SC 1104,  Perusal of the said judgement revmals that
question for oonsideration before the Supra 2 Court
was  1f the person was on deputation and ab&:rved and

if 1t was to be so done from the date he same  on
i
deputation. The Supreme Court held: i

"17. 0On_the other hand, 1t 1a an
UhdeDuLed fact that s8ix other emp10fv>s
whio wepr similarly. xltuated,, W
aksorbed from the dates on which they
initially joined duty, after deputﬂt;on
toe  the Folytechnics. It is not the cuse
of  the appellant that Cthis prlh( lole
whereby the dbﬁorOLth in the Depa m~nt L
of  Technical Education was relate ook 5
to  the date on which a person inltiﬁ-ly
came on  deputation, was ever depa- ed
from, excepting in the  case of  he
respondent. This. being the cass, Lhe
High Court was rlght in holding that ' he
State Government had cevolved a prln‘Lzle
“that if & person was deputed . ihe
Department of Technical Educatlon 1o
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another department and.he.stayed on.. 1l .. . ...
that other department_for a _reasonable
long time his  absorption in that
department should be made to relate. back
to the date on which he was initially
sant. " There wWas no  Justification
whatever to depart from, this principle of
policy in the case of the respondent, who
was, in- all material respects, _in. = the
came situation as K. N. Chetty. . Very
rightly, the High Court has_held that his
“impermissible reversion” for a _short .
while in 1955 to the parent department
was no ground to hold that he  was _hot
similarly situated. as K. Narayanaswamy
Chetty. This so-called reversion to the
parent Department for a short period_  in
1955-56 -could not by any . reckoning be
treated as a break in his service, this
period having been treated as leave. Nor
did it amount to reduction in rank. In
any case, Lhis “reversion’ -was not
ordered owing to any fault of the
respondent. It is not-the appeltlamnitd -
case that the respondent’s work in the
Department of Technical Education was
found unsatisfactory or that he was not
otherwise suitable or gualified to hold
the post of Tailoring Instructor in that
Department. That he was sultable to be
ahsorhed in that post, is manifest Fr ol
the recommendation of the Public Service
Commmission and is implicit in | the
impugned order, itself.” ‘ :

35, That 1< ‘notﬂtheonontroveréy hefotre us.
Therefore, the oited decision must  be held to be

distinguishable.

34, This oquestion had been.gonsidered by the

¥ .

ribunal in  the oase of ARJUN SINGH NEGI v.  UNION_ OF

I
et B A I SR A

TNDIA & ORS., O.A.No.#486/2003, decided on 28.72.2008.

Therein also it was agitated that fwo dther‘persons have
hean absorbed permanently. It was held thaﬁ'it.is alway§
in individual cases that has to be looked into’on 1ts own

merits. In fact, the Supreme Couﬁt‘in the case of 'THE

STATE__OF HARYANA & ORS. V. RAM‘KUMAR'MANN,ZﬁT 1997.(5)
S 450 had oommentgd'gpoh ?he—dpothinelof discrimination.
The Supreme Court heldmthatNGOVefﬁmemtwinhiés:gén‘réQSoﬁs
can  give permission in similar cases to . some oOf ;the

emplovees to withdraw their resighations.. The doctrine
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yW"' : 1
of  discrimination iz founded upoh existcence of an
entorceable right.,.  Article 14 would apnle only when .

invidious discrimination is meeted out td agials.

.
! T
i S

35, In the present case before .us, as 1s patent.

Trom the impugned order, all persons taken on deputation

v o

are  being repatriated.  We have already Tept oduced .ahove

el
B
i

the said order. Once a common decision has been’ taken,
it cannot be stated that the applicants are being
discriminated merely because some other: parsons in  the \’

vear 2000 were absorbed. Eqguality has to ba seen among

oL

the eaquals. Once all persons on deputaticr are bheing

repatriated from whatever Force, we have he hasitation in
concluding that the apnlicants cannhot state trat they are
haino discriminated. Resultantly, we;, rszject- this

Argument,

Iv. IF.THE APPLICANTS ARE_DEEMED TO BE AB3QRBED

IN DELHI_POLICE ; !

| 7

36, The arguments advanced have heen  that

i
'

some  of the applicants had been working for rore than
5 vears  oh deputation, The Rules :provide for
absorption and, therefore, it is contendeﬁ that the
anplicants must be deemed Lo have bheen abs@rbed.

o]

17 After the arguments had been: coneluded, .
1

the reszpondents pointed to us the deoisionior the Full- ’

Bench  of  this Tribunal in the.matter ‘bf NET - RAM

V. UNION _OF _ INDIA & OTHERS;"

0. A M. 180172003, rendered on 5.7.2004, in the clted
case, those applicants were working as Constahles in

Border Security Force. They had jolrod the o

T
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Intelligence Bureau during the vear 1996‘asﬂ_Seourity
dszistant  (General) initlally for_a period _of five
years but continued on deputation. They were not

absorher and  were repatriated to théir  parent

orgahisation. The following question had been posed

for the decizion of the Full Bench:

"1.  Whether the applicant can be deemed
Lo have been absorbed in I.8B. under - the
respondents  irrespective of the instructions
an the subiject?

. Whether the applicant has a right to
be  considered for absorption in I.B.without
the consent of his parent department? '

‘

L8]

Generally."
8. The Full Bench considered various

precedents and answered the same :

YO) Applicants cannot be deemed to
have heen absorbed in IB  under
the respondents irrespective of
the instructions on the subject,

{(2) The applicants have no right to
be considered for absorption in
IB without the consent of the
Parent department in terms of
instructions contained in IB OM
dated 13.1.1992. S

(3) Does not arise.”

39. Keeplng. in view the . decision of the

Larger Bench, in its broad principle, the argument
advanced that after the applicants had worked for more
than %  vears and therefore, they are deemed to be

abzorbed, must fail. o L

40, There 1is another way ofylooking'ét the
same  matter. The question of deeméd absohption“does
not  arise because thére is precious little _oﬁ'-the
record  to indicate that the consent of  the  parent

depar tment has been obtained.

=

[?/D
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uraged that under ﬁhe.uelhi Police

bz

41, It was

{

art,  Rules 4hayep_been,mvframedwhand,f therefore, in.

. I . | . s i
accordance with the Delhi Police (General Conditions
of Searvice) Rules, 1980, there coulcd b: permanent

absorption of the applicants in Delhi Pcli:e.w,“_”““

1

47, The said argument shall, e odnsidered‘_f

hereinatter wherein 1t _is contended thst the sald..

pnarsons have right of consideration for Dbeing absorbed .

in Delhi Police. Perusal of Rule 1750* lelhl Polioei

{(General Conditions of Service) Rules. 980 . clearly

<PoOws that 1t does  not _contemplats the deemed .

absorntion. Resultantly, the saild argums 't must fail.

43, Pertaining to  the isam:  argument,

-

reterence has been made to the decislon of RAMESHWAR

PRASAD V.  MANAGING DIRECTOR, U.P. | FAJKIYA NIRMAN |

NIGAM LIMITED & ORS., JT 1999 (7) SCid4 which will be

Ty,

in-appropriate., We shall deal with the said decision

hereinafter agaln but paras 14 and 5 ot the decision
in the case of Rameshwar_ Prasad (su.i¢) are beind

reproduced helow for the sake of Tacllit::

f

"14, We agree with ‘tirs learned

Counsel Tfor the Respondent No 1 and make
it ¢lear that an employee. who 1s  on
deputation has no right to be bsorbed in
the service where he is ' wo-king on
deputation. | However,. 1n som:» ases it
may depend upon statutory rules to- the

S contrary. I rulss, iy Lde for
abzorption of employees "on diputation
then such emplovee - has a rizht Lo -he
considered  for absorption in  ascordanhce
with the sald rules. _As qucted above,
Rule 16(3) of the Recruitment wWwles of
the Nigam and  Rule % of the U.P. S
Ahsorption of  Government  Sarwvants  in ‘
Fublic Undertakings Rules, ji8i¢ Provides
for absorption of an employee who are on
deputation. - i

e am i e g e s e { . |

Sqn

o

p
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) 15., In. the. __ present, _ case,,
considering. the  facts..it . is _apparent.
that action  of respondent No.l: . in not .
passing the,m_Qr;'g;i_aer:,_,j’fg:u:,_m__,ljepat,t:ifﬁ’,'g].‘L_Qn,~ or
absorption gua . the respondent _ was.
unjustified and arbitrary. On the basls
of ®ule 16(3) of the_ Recruitment: Rules,
appellant was appointed on deputation in
May 1985, He was relieved from his
parent department on 18th November, 1985

. and doined Nigam on 19th November, 1885,
Under Rule % of the U.P. . Absorption of
Government Servants . in_ .. Public
Undertakings Rules, 1984, he was required
to file an application for his absorption
in emplovyment of Migam. Thereafter on
the hasis of letter dated 22.12.1987
written by the G.M. (HQ) and on the
basit of the letter dated 350.12.1987
written by the G.M. (NEZ), he opted for
continuation and absorption in service of
Wigam by letter dated 31st December 1987.
The General Manager (N.E.Z.) by  letter
dated 17th September, 1988 wrote to the
GM o (H@) that appellant’s service record
was excellent; he was useful in service
and as he was about to complete 3 years
on  cdeputation, appropriate order of
absorption be passed. MWNothing was heard
from the General Manager. Further on
19-11-1990, as_ soon as the appellant
completed S years of deputation, his
deputation allowance. was stopped with
effect from that date. The appnellant
continued in service without any break.
As  per Rule 4 of the U.P. Absorption of
Government  Servants. . ., . in - Public
Undertakings Rules, 1984 which =~ was
adnittedly applicable, provides that no
government servant shall ordinarily. be

permitted  to remain on deputation, for a
neriod exceeding % vears. = If the

appellant was not  to be absorbed, he
ought to have been repatriated 1in the
vear 1990 when he had completed 5 years
of service on deputation. By not dolng
30, the _ appellant . is. seriously
preiudiced. The delay or inadvertent
inaction  on the part of the OFfficers of
the Nigam in not passing appropriate
order would not affect the appellant’s
right to be absorbed.” . :

Perusal  of  the findings @ as well : as the  rules’
anplicable to the respondents before ¢he.8upreme Court '

clearly show . that there  was. a.  time _limit . for

deputation prescribed. Rule 4 clearly phovided that
"o Governmentvservaﬁtﬂshallﬁordinarily be permitted
to remain  on deputatién for a period exceeding five

vearz', Thereafter, the subsequent rule provided for
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absorption  of such persons. In the matter jefore the

Supreme Court, the persons werg continuing to work and

in  fTace of the rules referred to dbOVe' pas-ticularly

Sub-rule (1) Lo Rule % of the ULLdr Prdde It s bsorption

of  Government Servants in Public Undertékinps_ Rules,
t
1984, it was  held that the concerned perzon  stand

i

abzorbed in the service of Nigam.
i
a4, That is not the position! pefore us.

There iz no such rule corresponding to Rulae % of the

Rules applicable in the matter before ithe Supreme

Court. In  face of the aforesaild, the plea that
plicants are deemed to have beer absorbed

|
particularly in those cases where they have worked For

S oyears or more, must fail. |
V., IF _THE APPLICANTS HAVE RIGHT TO BE CONSIDERED

A\

FOR_BEING ABSORBED IN DELHI POLICL

45, Rule % of the Deihl Pollce (Anuuintment &

Recrultment) Rules, 1980 dbdlSWlth recrultment Lo the

Delhi  Folice and  Clause (h) of the. sam¢ raads. as.. ..

uncer :

“{h)  Notwithstanding anyshing
contained in  these Rules, where he
administrator/Commissioner of Police is
of opinion that it is  necessdry or
expedient in the interest of work'CU to
do,  he may make - appointments to 511
non-gazetted categories of both execLz’ ve
and ministerial cadres of Delhi’ PO?li? on
deputation basis by drawing ﬁuvAu|1e.
persons  from any other State(s) or un! on
territory or Central Police Organ¢nmtion
or anvy other | force. _ Where  such
appointments are made by the Commlzzlu.e
of  Police, the same shall be reported to
the ddmjnlstrator forthwith. voSiuch
appointments  on_-deputation basis ceball
alsc  be subject to .orders issued by —-ne
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povt,  of India/Delhd Admlnlstratlon T O,
time to time QOverninq the. deputation of
Govwlnment servants. "

it nermits taking persons from Central Police
Organisations or any  other force on _ deputation to
Delhi Folice. Rule 17 of Delhi Police (General
conditions of Service) Rules,. 1980, which has strongly
heen relied upon, pe?hits the Commissioner of Pollce,
to  zanction permanent_abéorption in Delhi Police of
upper and lower subordinates with the ~consent and
concurrence of the Head of the Police force_ of the
State/Union territory, or the - Central Police

Organisation. The sald Rule reads:

"17. Permanent absorption of
upper and  lower subordinates 1in other
police forces and vice-versa.- The
Commissioner . of Police, Delhi may
sanction permanent absorption in Delhi
Police of upper and lower subordinates,
except Inspectors from other States/Unlon
territories and Central - Police
Organisations, with_ their consent &nd
with the cohcurrence of the Head of the
Folice force of _ .the _ State/Unilon
territory, or the - Central Police
Organisation concerned.  Similarly - the’
Commissioner of Folice, may sanction
nermanent transfer of-upper and --lower -
subordinates of Delhi~ Police, except
inspectors with their . consent . for
nermanent absorption in Police forces of
other States/Union territories or Central
Police Organisation, subject to the
concurrence  of the Head of the Police
force concerned. In the case of such
permanent transfer of an Inspector of
Delhid Folice Lo any other state or
vice-versa, the Commissioner of Police,
shall obtain the prior sanction of the
Admipistrator.”

&6, There was some controversy raised before

s

o
V2]

under Rule 5(h) of Delhi Police (Appointment &
Recruitment) Rules, 1980 or“nOt.4 The plea of the

respondents to that effect must fail.

to if the applicants were taken on deputation.

N
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47.  This is_the”only”gnabling_browisiomkwbich‘

permitsmu,oertaih,”pehsqnﬁwﬁgfww th@mwcenhr&l"nmﬁoliqe,‘

Organisation or State Police to _come Qn}demitat;gn_ahdg@m'

sarve in Delhi Polipe. . We h@ye__nd . 4e§itatign1wHﬂhﬂg

therefore, in  rejecting the _ content c. of the ;
S . . |
respondents to that effect, o ¢
H

48, Learned counsel _ for _th@ ?pplioant$,wwyjﬂ

, , , o
however, wanted to take his plea further that this is
an  appointment to Delhinpolioe,‘mHe reliec upon the . .ST

decision of the - Supreme Court 'in the case of @ SI

ROOPLAL _AND _ANOTHER v. LT. GOVERNOR THROIGH  _CHIEF

SECRETARY..  DELHI AND OTHERS. AIR 2000 SC 594, The

gquestion before the Subreme Court Zwaﬂ totally

different. Before the Supreme_cdurt, the controversy

i
“was  as to 1T they were entitled to the bereiit of the '
service in  the parent department’ on absorntion in ‘
Delhil  Police or not. Theretore, the deoisiow of the -

supreme  Court 'in the case of ST Rooplal {(supra) is

distinguishable. » f ' : /(

49, The applicants have been cderuted  on

| e REEFR S Led ek

transfer, i.e., by way of deputation to serwve in Delhi
Folice. The expression "he may make appointments”
does  not  imply that it is an_appoihtment made

regularly  in Delhi Police. Perusal of thé nule . S5(h)

clearly shows that”,appointmenth_ismuon idwmutation

therefore, Lhe expression ‘appointment' inéthe oonteijH‘M é
must  mean only conferment of power toﬂaoé i1 Delhi ﬂ
Police as Constables or otherwise when th%y come on'.> )
deputation. o ‘m: é ; SR L




<
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0. Once the appointment is on députation. it

all the rights._ of denutdtlonlsts rather Lhan a

o

23

rriles

U)

reaular emplovee.

51.  So far as the Rule 17 of _Delhki Police
(General Conditions of Service) | Rules, 1980 is

concerned, 1t does not confer any power or a right to

a person oh deputation to he absorbed.MﬂIt_depéhds_on

, i
the =<anction of the Commissioner of Police. Certailn

other conditions which we have referred to above need

not bhe repealted. This guestion pertdlnlng to

interpretation of Rule 17, had been a subiject matter

of controversy in this Tribunal. . It waé held that

there is no such right in favou# of the deputatlonlatb

in this regard. Those persons challenqed the dec sion -

of  this Tribunal in QA 254%7/92 de01ded on 29.8.1997
and the Delhi High Court upheld the same holding thdt

orders that have been  passed 1in ':administrative

exigency cannot be followed., The Delhi "High ™  Court
reproduced  the findings of_ this Tribunhal and  agreed g

with the same in Civil Writ No.5220/1997 decided on-

7.2.2001 entitled CONSTABLE NAFE SINGH v. UNION OF

INDIA & OTHERS. The order reads:

"

P aa e Paragraph = 7 of the
impugngd Order 1is reproduced as below:

"Rule = 17 . of  -the . . Service: = -
Conditions FRules does not recognise any
right in favour:-of a deputationist for
absorption. It only gives discretion to -
the Commissioner of Police to sanotlon*‘
permanent absorption of certain’ upper and™™"
lower subordinates in Delhi Police from
other States/Union: territories  and
Central Police Organisations, with their
consent and sublject to the concurrence of
the Head of the Police force concerned.

Accordingly the cut off date for
absorption cannot be fixed on. which &
deputationist becomes’ eligible for
al>onu*lon. but it would bhe a date on
which absorption is decided to be made.
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thaught

STATE OF PUNJAB AND OTHERS. v,

nrovides  the answer to

- 32—

In the present case, this
earlier  oir e cted _in |
passed in AL No.

Trih

mther appllomtionsAthat if. the
fridx (les a8 representation, it w

considered
annlicant

by the respondents a
was found, to
reguisite  gualificatieons under
on  the date of the impughed

repstriation, that is; on 23.1.
may be absorhed if,
eligible for absorption.
23.1.1991,  the applicant had cor
age of 40 years and., therefore,
not. absorbed. he has'no
valid ground to challendge the
his repatriation. We may also
a decision of the Supreme Court
of  Madhva Pra
Oeshmukh  and ancther,
whitich says

and mala Tides,

Admit

1988 (3)

an order of rena

made in administrativeé ex1gen01
be challenged, We, theref fore,
me 3t in  this 0. A

deserves Lo be dismissed.”
?

We are . in. agreement

Bl 1ihding3 of the Tribunal
3etti. law that a deputationis
legs] and vested right to

epatriation to his parent deba

The petitioner was repatriated
hack as on  August 8, 1992
continued to agitate this '‘guesti
the  Tribunal  as .
Court., We do not find  any groun
& rnnfraly view than the
% 5 by the Tribunal in th
petition is, therefor
of  merit and the same is
accordingly. " ' -

l
(
i
|

1he argu

of hy the ledrned COUNS el

52,  In Tact, the Supreme Court
. |

fact

&l

(1997)

ur ged vehemently

& won on

..common . | .
1421791, . and.

otherwis

reaszol

desh and others vsl

that in the absence uu

well as bef

unal had
tudoment

applicant
nd if the

the Rules
arder of
1991,  he
< Tound
teldly, on
ossed the
it e was
ghie or
seder of
point out
in State
| Ashok
wLP 236,

Lr1ation
2en cannot
T;nd no

Accordinuly it

|

mi*h the

as' it is

C de no
™

artment.
as  Far’
and he
n before
ore this
g to take
lew as
¢ present
e, devoid
dismissed
A

meht so

i
|
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similar
ould be

DOSsex« the ’

hiag -

asist |

much

in the case oF
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_INDER SIN
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‘ _
‘¢ 372, held that a' person

cannot claim permanent absorption on depu
{

counsel for the
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. Learned

[#M]

deputation oan_bewtaken an

!

!

I

dpplloants

that once the rules pnov1de

d  permane
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cn} deputation
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absorhed,

and  once

given, 1

viclated.
towards

of C.-

-—23]-
therefore, they have rightwto be considered

ct
'

that right is defeated and. i?k not being
he Articles 14 and 16 of the Constitution are
Our  attention in this regard was drawn

the decision of_ the Supreme Court in_the case.

MUNIYAPPA NAIDU v. STATE OF KARNATAKA- AND“,,ﬁ

AIR 1876 SC  2377.  Therein also, the

-~

deputationist Senior Health Inspectors were‘claiming a

simi lar

right of permanent absorption and the Supreme

Court held that such a right did not exist, It  was

helol  tha

Lt there was no scone under the  Cadre _and..

Recruitment Regulations for their absorption and it

Was  lmper
decision

bhetfore th

missible to do so. This shows that the clted
was confined to the peculiar facts that were

& Supreme Court and is distinguishable.

Sa. In the case of STATE OF ANDHRA PRADESH

ANDR ANOTHER v. SADANANDAM AND‘OTHERSE_ALR 1989  sC

2060, the Supreme Court_held:

AN

"16. We are now only left with the
easoning of the Tribunal that there is no

iustification for the continuance of the old
Rule and for personnel belonging - to other

-
4

onas  belng transferred on promotion to

offices  in  other zohes. In drawing such

<

1

onclusion, the Tribunal has travelled beyond
e limits of its jurisdiction. We need only

point  out that Lthe mode of recrultment and

t

=Y

e category from which the recrultment to a
ervice  should be made are al) matters which

al e excluysively within the domain of the

axacultive, It is not for judicial bodies to
=it in  dudgment  over the wisdom of the

executive in choosing the mode of recrultment
or  the categories from which the recruitment
should he made as they are matters of policy.
decision fallingﬂvexolusively . within the

purview of the executive. As ‘already stalted,
T

e question of Filling up of posts by

DEFSONS belongihg to other local categories
o zones 1s  a matter of administrative
necessity  and exlgency. When the Rules

provide for Suchmtran$fers,being effected and

o}

hen  the transfers are not assailed on the
ound of arbitrariness or disoriminationh_the

g T SIS Ry TR



pnolicy .of. transfer adopted by  the
Government cannolt be sIruc Cdown by Tribufbals:
or Court of Law.”

TL s obvious thatﬂSUDremewggucx»ﬁeidwﬁhaﬁhifmthere is

a  policy framed, it should bhe adhered to. But ak

would be noticed hereinafter, the policy is subject Lo

‘

change and in the present case, the policy adopted has

heen not.  to absorb any of the deputationists;-
Resultantly, even the cited case will have no

apolication to the facts of the present case.

55. Our attention in this regard was drawn to
the letter written from the office of Commissioner of
Police  in  the vear 2000 referring to the fact that
there is a policy that after one vear, a person who

has served on deputation, can be considered.

%56, our attention was further drawn towards

o

s3]
W

(X2

& of the counter reply in OA 1293/2004 that there

were certain puidelines in this regard.

57. on record, no such guidelines have been

pnroduced, But the policy decision or guidelines in

this regard can always be adijudicated on basis of ﬁhe
material placed before us. As would be noticed, the

respondents have taken a decision not to absorb any of

the deputationists. The reason diven 1s that more
than 500 Constables have | been recrulted and,

therefore, the deputationlists must be reverted back.
It is obvious that_theréAis é change in,ihe policy and
what has been referred to above'qn behalf of the
applicants - will - cut awlittlemgoejinwthe,baokdrgp,gofm

these Tacls.
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(e}
«

T,

anplicants has drawn_ our ' attention  to  vacancy
nozitions to demonstrate that sufficlent  number = of

nozts  of Constables are still available., Even if the

i

new Constables recruited. or absorbed. still there

wolld he sufficient vacancies.

59, This s & bolioy déoisioh; The
applicants  had been taken on deputation as per the
regulrement. | We have already referred'ﬁo'above that
the applicants have no right to be absdrbed. - If thg
respondents  do not intend to absorb them pérmahentlyg‘
they cannot insist in thié ﬁegarﬁ. Iﬁ this view of
the matier, availability of the pésts Qill npt oonfer;

a right on the applicants.

(=5

a. In fact, most of the present abplicantg
had earlier also filed Petitions in the Deihi'_High 
Court.  wWrit Petitions . No.9100-9226/2003 came up
hefore ifhe Delhi High“CQUrt"ohuziilw20@4l?mfhé;NDeLmi“

High Court dismissed the Petitions holding that:

"We  have heard the counsel for'

the petitioners. We. do not ."find any
force in  the submission of counsel ~for
the netlitloner, The petitioners are
recrulited personnel of CISF, ITBP . and
CRPF. Their period of deputation to the
Delhi  Police was for one vear. Even

though 1t was contended before us that
Ministry of Home ATTairs has settled the
terms for deputation for three vears but
Delhl Police has taken the petitioners on
deputation fTor _ a  period of one vyear,
therefore, they cannot claim that they
are _entitled for deputation to a period
of three _vears. Even _otherwise 1if
certain posts are to be filled in_  Delhi
Police whether for the purpose of. new
recruitment or in terms of the affidavit
which has been filed in Public Interest
Litigation in_ other writ petition that
itself cannot give right to the

In_. that event. learned counsel for _ the
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petitioners Tor appointmentwtoMsuqnwpgsﬁs"H

ok For Further continuation of deputation

or  moreover these ‘"ODDOFtUhTtiéS””*Of*W“"”*"
employment <should. he  glven t9w~0thﬁt
parsons who are  unemploved and are
seeking, employment as Constable .in Delhl.
Police. The petitioners who have already .. ... -
heen workinag __with the . respective = ..
paramilitary oraganisations have no vested . .
riaght for appointment or continuation of .
their  deputation if respondent do not . .
desire the same. However, Mr. Bhushan -

has  contended that children of some of

the petitionersm'are,M‘studying if  the

transfer order 1is given effect from
3.2.2004, it would entall hardship to the

children who are studying in  schools.

M. D.S. - Norawat, DCP (Headguarter)

Delhi Police is present in the Court. He

savs that ‘they will not implement the

rranster order till 30.4.2004.7

kEmphasis added) » §/
This answers the arguments of the applicants. Because f
as far back as January, 2004, theilr claim had been
redjected, keeping in view the ﬁardship, they wefe
granted stay Lo implement the transfer orcder till
0.4, 2004, We were _informed that, thereatter the
General Elections were placed. It wés foilowed by the

impugned orders. A fresh bunch. of petitions have bheen

filed. Totality of their facts indicate that there .is
: oo
ho merit therein.. . .. TR ,
61, For the reasons  given above, the

atoresald Original Applications must be held to be’

without merit. Thev fail and are dismissed.

e RIS PO TV evihenlia ST Y )
VISR WO Y Gy g s st pr e i
Member (A) o - <Chailrman 61'
.-f NSH ;" T A
9.7.2004

At this stage; leamed 'codn"sel"j“for'"'l:"hé:‘:‘a'ppli‘ééh’é‘s‘ request
that some time may be granted to challenge thi's orders . We allow
the applicants time upto l9.7%@004. The interim orderfbassed in
individual cases would contirue till 19;7%2004.

Issue DASTI order.

(R.K. Upadhyaya ) - ] ( Vis§Y Aggarwal
Member (A) ' | - Uﬁchairman
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