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respective OAs.

Present: Sh . K.C.Mittal, counsel. for appl icaritt: ,• n
OAs-1465/04, 1466/04, 1470/04, 1471/0 ^, -
1507/2004, 1510/2004, 1512/2004, 1517'2i04
1527/2004, 691/2004, 1225/2004, 1278:/20l4, ,
1292/2004, 1293/2004, 1 2 9 4/2004 . . 1 3 09/2i'04
1310/2004, 1329/2004, 139/2004, 140/2:JQ.. and,
243/2004 . , . ; ; .
Shri R.K. Shukla and Shri C.K. Shukla,.
learned counsel for. appl icants. .in OAS"l.i72/2004 ,
1483/2004, 1485/2004, 1493/2004, 1511''2'104, ^
1327/2004 and 1427/2004.
Shri Raiiv Kumar, learned counsel fqr
applicants in OAs-1461/2004,.&. 1367/2004 - , |
Ms.Varuna Bhandari Gugnani, learned coinsel for
applicants in OAs-1271/2004 &.,^1351/2004 •>
Sh. Sachin Ghauhan, counsel for applifl3;:.it in OA-l557/d4

Shri B. Dutta,... l.earned^Additional .Sol:,c;',tor General,
alongwith Ms. Geeta Luthra, Ajesh Luthr.i and Shri
Saurabh Ahuja,. learned counsel , for, re-sp >ndents in all
OAs. . ;

;

ORDER .1
f '

Justice V.S. Aggarwal:- |

The Delhi Police Act had been &.iacted in the

year 1978,., „In exercise of.,„the. powers c:,inferred under

Section 147 of the said Act, different riles including

f
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the Delhi Police (Appointment, and Recrui tment),..Rules ,

1980 and the Delhi. Police ,,(General . Conditions ,of

Service) Rules, 1980 have been enacted. ..For. ...proper

administration, the Union Territory has been divided

into different police. Districts. Every police

District has number of police stations. There is an

officer incharge of the police head ,in. each .Police

Station,

2. On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

of Home Affairs requesting that in order to make ^

new Police Stations which had been sanctioned, 500

more Constables would be required from Central

Para-Military Force on deputation. The said letter

reads:

"Sir,

agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
imiriediately, 500 Constables from CPMF

be given on deputation till Delhi
Police raises its own force to man these
Police Stations.

2. It is, therefore, requested
to kindly intimate the names of 500
Constables, who are willing to come on
deputation to Delhi Police, at the
earliest so that action for completing
the formalities regarding their
deputation to Delhi Police is completed
promptly. A copy of. the • terms and
conditions for deputation in Delhi Police
is enclosed for ready reference,.

Yours faithfully,

-

... . . (S.K. JAIN)
ADDL, COMMISSIONER OF POLICE;

.. HEADQUARTERS : DELHI. "
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^ 3. There upon, the,.. Joint .Secretar ,tslinistry
of Home Affairs .had wri.tt.en ...to. dlf.fer^nt Pe.-a-Military

Forces like Border Security Force, C^ntr-il Reserve

Police Force,. Indo-Tibetten Border , Police ;md Central

Industrial Security Force .vide.,letter ,. dated 25... 9,.1 998.

It reads:

"Dear Sir,

Kindly recall my ts'.eohonic
request sometime' . back ' ri-?.g irding
deputation of constables from' your force
to Delhi Police to operationalis3 the
newly created'T7' Police S.tations. ',s the
Delhi Police will take some time to raise

its own manpower the Para-Militeirv ••'orces
may provide about .500. Consta'.:)1:5s on
deputation to Delhi Police as i pe.- the
breai-: up given under: ... !

CRPF 200

ITBP 100 I
CISF 100 , .
BSF 100 ;

It is requested that nqmifutions
of Constables for deputation ito Delhi
Police may be sent immediately.: A copy
of the , terms . and conditions for
deputation to Delhi Police is enc"•'j'-ied.

, Yours sinc'-ii'oly,

• «/-
(O.P. iAi y:-;)"

A> On different. dates, which are basically, in

the year 1?99 followed by 200-1., larig.-i number of

pe I•s o n s . s e r- v i n g in. d i 'r f e r- e n t Pa r a - Mi 1 i t d r y i o r c e s were

taken on deputation to Delhi Police. VJe teke-liberty

in reproducing the representative,, or der Ida':<)d 5.1.1999

whereby certain Constables from Central IReSf rve Police

Force were taken on deputation. 1 ...

"In exercise of the; towers
conferred by the,Commissioner of Pclice,
Delhi., the Addl. Commissioner o,f Police,
Estt. , Delhi, ..is pleased to. itc.kc the
following Constables on deputatiicMi from
C.R.p.F. . to... Delhi.,, .Police..only 1or., a
period of one. year w.e.f. the date they

. resume , their.,, duties,, in , Delhi, Polirx-, on '
the usual terms and conditions:-'"

f
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-' i-r.tue.p.t.J;he ..p.resent. applicat.ionwe

oropose to dispose of the', .above said Original

Applications. They all pertain to the same

controversy of repatriation to their parent

deparrment. Some of the applications were filed after ••

the earlier filed applications, became' ripe for' :

liearing. it: was. considered that ,„,since common'

questions were involved., therefore, they shouldHieard

and deci ded • toge ther. • -' -

'3. All the applicants are assailing the order

repatriating them to their parent department.. The

order in OA 140/2004 reads:

Subject."- Repatriation of deputationists
to their parent Department.

It has been decided to repatriate
all the police personnel taken on :
deputation_ from BSF/ITBP/CRPF/CISF to
Delhi Police, on 3rd of February 2004 to
accommodate candidates already selected

Constable and awaitingcall letters since January. 2003. A list
of the deputationists is enclosed;

, . ^ •^''•'®,d®Putationists/constables maybe informed immediately against their
proper receipt that . they will be
repatriated on 3rd of Feb. 2004 to their
parent_ departments, and • no further '
extension will be granted. The
acknowledgement in token of having noted
•le^ contents of this letter by. the
inaividuals may be kept on record.

^h
(D.S.NORAWAT)

DFPUTY COMMISSIONER OF POLICE '
HDQRS. (ESTT.): DELHI."

. The said order is being assailed on
various grounds, namely/ that the'or'der so passed is '

imindtoi y. i lie applicants are 'deemed to have
been absorbed in Delhi'Police as per Rule 17 of the '
Delhi Police , (General^Conditions of Service) Rules, ;
1980. In any case, they cannot be repatriated and ^
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nave a right to be , considered permanent

ctbsorption. It_, ,h,as also..be,eri,,,,ass.er:teci that larqe

number of vacancies are available and iti.e respondents-

plea to the contrary is not correct. i

8. Needless, to state that lit. the replies

filed, respondents have controverted; rlu "assertions .

made by the applicants. They assert- "lift there has

been suppression of facts in some of ihe .matters.

Therefore, those applicants, should ,noit be heard. The

lurisdiction of this Tribunal to hear ;tlia applications

is also being challenged besides the,rre;'its .of the.

matter.. contending that applicants have 10 right or

claim in this regard, which we shall take up

hereinafter.

Ihe first and foremost question.,

therefore, that arises isr

I'- IQ,_J.fFEC.I SUPPRESSION OF FACTS:-

10, On an earlier occasion, OA 1;•

'140/2004 and OA. 243/2004 had been con-^icle

Tribunal., It was noticed by this Tribiuiiaj
i

the applicants had earlier filed an a|.;,:i:

this Tribut'ial which was dismissed and'

been suppressed. . Since the , other Jafipl

joined them in verifying the wrong facts,

the entire applications,.were dismissed.

filed Writ Petition (Civil .) Nos. 9562-9b''.:;

1l"ie De J. hi Hi g|-| cour t r ecor-ded on 31.5. 21] c i'-

:9/2004, OA

ed by this

that 42 of

ication in

s fact has

icants had

therefore.

Applicants

of 2004..

i.'

/
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A11 theese petit!oilse.iiig,, .
identical "1d._.Datur.e_an,d„ax..Lsias..o,utof. a
common . Tribunal order dismissing..
Detitioners' OAs.are disposed of, by this
common order. . . •

Petitioners are on deputation to
Delhi Police and have been., ordered to, be
reoatriated to their respective parent
deoartments. They challenged. ..this in
their respective OAs before the Tribunal
on the. plea that, they., had . a.., right ,,of.
absorotion in , ,Delhi . .Police. _ The
Tribunal „ however, ... instead.,, o.f ......dealing
with their case on merit rejected their
OAs on the ground that 4-2 of thern had
suppressed the dismissal of OAs filed by
them earlier on the same subject matter..

Petitioners

fold. Firstly that
absorption in Delhi
arounds and secondly

grievance is two
they . had claimed

Police on several
that even if it was

assumed that ^2 of them had suppressed
some information and had approached
Tribunal with unclean hands., the OAs •
filed by others could not have been
dismissed for this.

We find merit in the plea because
even if it was,, accepted that 42 out, of
these petitioners had approached Tribunal
with unclean , ..hands..,, it could not. have
constituted a basis for dismissal of OAs
filed by other petitioners. Their claim
for absorption was required to be
considered on merits.. It seems that
Tribunal had failed to take ., thi-s. in
regard, and., had rejected the.OAs of all
petitioners -on this basis.. The Tribunal
order therefore, , can ' t, sustain and is
set aside. Petitioners OAs 139/0<^5
l40,/04 a 243/04 shall , revive and be'
considered afresh by the Tribunal and
disposed of on merits by appropriate
orders,. We are informed . that . similar
matters are coming..up before it tomorrow.
Parties are,, therefore, directed .to
appear, before the.Tribunal on, 1.6,2004
and seek consideration on^ their .revived
OAs also.

Dasti,"
/

11. Keeping in ' view,,., the .said , findings, ,it

becomes unnecessary to probe further in this regard.

1.2. . ... On...,., behalf of.,.,t_he,,.respo.n,dents,,, .it was

pointed that even the Delhi High Court felt that 47 of

them who , suppressed, the,, facts^, had approached the
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Tribunal with , uncleaned,. hands^,,,., and., ther efore,,_^. their
1

claim should be dismissed,.... .We..„.haye .no hesitation. . in

rejecting the said argument because the Delhi High

Court had only stated that claim on merit-s should,, be

decided. Keeping in view this important finding which

is the penultimate finding., the ...above said , facts

recorded, ."even, if ... it .was ..accepted th.-:rl; 42...out, of

these petitioners had approached Tribuna". fith unclean
1

hands", cannot be highlighted by the relspo idents.

13., , Our... attentio.n,.:,.,in .this , Ireci.ird by the
I

respondents was drawn, besides above sa:'t'"l '^acts, to OA

12:?l,/700q. Learned , counsel ,, for the respondents .

contended that there is a misstatemen;t oi' facts of

possibly change, of the last page of, 1:1.e , relevant

clause illegally and therefore, the '• pei ition must '

fail. , i
) " i ii '

Perusal of the said OA reve^aled that it ^

was filed on .1 3. 5. 20 04,...... The... appi;icctr ts therein '

challenged the order of 14.5.2004 whicn not', even f
Dtissed on that date. It was eloquently; e:.:;; lained that

when the petition was filed on ' 13. 5; 04, it was
I , .

returned by this Tribunal and thereafter it 'was

re-filed and this plea of the respondents should not .
!

be accepted. . - „ :
i

We have no hesitation in' r3j3cting the

said argument. ,
i

16- Rule 5 of the Central ;Adm .nistrative

Tribunal (Procedure) . Rules,.... 1987 reads as uider: '•

5. Presentation and scrat ny of
The Regis'treir. .-.r the :officer authorised, by .him underi ru.'.e 4,

shall endorse on every application the'
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dai;;e_ on which, it. ls„ presented •o;^ deemed -
to have.... been .pr,ese,n.t.ed„.„un.der. .that .. rule'
and.sl'iall sian the endo.rseirien_.t.»^ . i'',

^2) If,, .on,.. scrutiny,, the
aiDplication is found to be in order, it
shall be duly registered and .'given a
serial number.

(3) If the application., on
scrutiny. is found to be defective^ and
the defect noticed' is formal in..' nature,,
the Registrar may allow the party to
satisfy the same in his presence, and if
the said defect is not formal in'nature,
the Registrar may allow the applicant
such time to rectify the defect as he may
deem fit [where an application is
received by registered. . post, the
applicant shall be informed of the
defects, if any, and he shall be required
to rectify the same within such--time as
may be stipulated, by the Registrar].

[('^)(a) If the applicant fails to
rectify the defect within the time
allowed under sub-rule (3), the Registrar
may, . by order and for reasons to be
recorded in writing, decline to register
the application and place the matter
before the E'iench for appropriate
orders. ]"

17. Perusal of the same clearly shows that

when there- are certain defects in the petition, the

same can only be removed. Without the.permission'. of

the Tribunal, the relief clause could not be,... changed,

or interpolated. Necessary application for amendment

must be filed. It has not been done so. In' either

way if the application was filed even before the

impugned order was . passed.„,..it ..must be.., taken, to', be

without merit and in any case if there is any change

which is not permitted .' in... law, ' the petition

necessarily on this aspect has to fail. However,

keeping in view, the findings which we,;;have .already

referred to above in the Writ Petition' filed., .we must

' delve on the merits of the. matter.

11 ' WHEI..H.ER,.,„I,,H,,E, CENTRAL ADMINISTRATIVE TRIBUNAL HAS

I-HI .J.y.RIS.DICTION TO ENTERTAIN THE APPLICATION:-

\
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.1 3The, question, as . to, whether : thr; s„ Tc.ibunal

has the iLir isdK;tion ,,to,„,en.tei:t.alo ..the ai^plications

pertaining to members of the other Armed "orces who

are on deputation, the learned oounse,, for the

applicants .had drawn our , atten tion., to the.fnct that,,in

an earlier application filed by Sh. Sater ler Pal and

Others (OA No. 3202/2001 decided, on ,1 1 J1 i . •!002). this

Tribunal had dismissed the application hoJ.r'.'ng:

. ., "We have oonsider<£id
aspects. It is a well known fact
cause of action is bundle of facts,
constitute cause of action. , In
case, the question , of , absorptici
involved. For the purpose of a-bsor
it is a well-settled,principle tha'
concurrence of . borrowing' deipc-^ri
lending department.,, as ,, well,] as
employee is required, unliess
concurrence of all,,.,these three pare;
there, the employee cannot be abstr;
the borrowing ,, department. In 'ti e
the leading department has not igvvs
MOC despite the fact, that the,, 'bori
department has written letter for
purpose for granting .of NOC' 1;^
present department which is a ! RSF
employees are also that of BSF!. sc
court cannot assume the lurisdibl^c
give any direction to the BSF authf;r
as Section 2 of the AT Act doe-
empower the -court- to ,-entertaari
petition of member of any Armeb' =
seeking a relief against Ar,med^ f-o
Besides that since the parent deptir
itself has not, given, .the NOC ratlier
have categorically refused to n= v'a
and rather, BSF authorities had T-eriij
the Respondents to relieve
applicants, so they are repatriatp
per Annexure R-6, R--?, "
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1 9, The applicants therein had chsUenged the

•said order of this Tribunal by ! -i,.ing CWP

No. /40b,/^fJ0z. The Delhi ,High, Court had ;sot-aside the

said , order primarily on the ,ground thsit -anoe the
order, had been passed by the... In telligende E.irea.u,, any-
challenge to it squarely fell within the lurisdiction
oi tiie iribunal and thereupon..!t was held:



'A

..... .... .''We_ f ind_ sa.bstarice_in the plea
.because .Detitioa.^,,ts,,.„.Q,A_ •,,, was ^. 'el'lfected
against order, dated^.lKj.i , 2002 (•Afinexure •
A to_ OA), passe,d by.,...,the,^, IB,'.X'whereby
Detitioners werfe to be ordered.' to be
re.oatriated. The Tribunal ,was 'required"
to examine the validity, of this,,„. order
first because it had taken •over .the issue
or MOC. Since this order, was passed by
the iBj any challenge to it, squarely fell
within , the iurisdiction.of the Tribunal.

Its hands off 'cannot sustain" and is^ set
aside. , -

The Tribunal is resultantly
airycceo to revive OA 3202/2001 and
consider it afresh and dispose it' of by^
passing appropriate orders under • law
Parties to appear before it on 2nd
December, 2002. Meanwh.Ue., petitioner's

_status in IB which was protected

'->1 11 vide, interim order datedio. I 1.2001 shall not be disturbed till
OA within four' months ^

or iirst appearance of parties."'

20. We know from the decision in the case of

^yA.N.D.RA v. .yNION-__QF INDIA Alvin .nTHFPg , 1997
:>CC (L&S) 577 that the Supreme .Court in. unambiguous
terms held that, right to., seek judicial, review is one
of the basic structure of the constitution and all
decisions of the,. Administrative-. Tribunal' would be
subject to the scrutiny before the Division' Bench of
the High Court within whose jurisdiction the Tribunal
coiicei ned iell. Keeping in view the said finding of
the .bupreme Court,, we have not the least hesitation to
conc.lude that the decisions of the. High Courts would
bind this Tribunal, because this Tribunal has all India
jurisdiction.

21. However, respondents' • learned counsel
contended that the question.raised about the-inherent
lack of jurisdiction of this Tribunal., had; not, been
agitated or raised before' the,,Delhi High . Court, and
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I
1

consequently, the said decision cannot bind. this

Tr ibunal and the qtiesticMx.raised,, by., the , respondents
i

can still be considered. I

22. Our attention was drawn tc tie decision

of the .supreme Court in.,.the ..case... of STATE OF U.P. &

ANR^,. V. S.YNIHEII,CS & CHEMICAL LTD. AN^j g9j ) 4

see 139, The Supreme Court .held jthai: even 'the

decisions of the Apex Court which are:sub silentio on

certain facts and law would not iba a binding

precedent. The Supreme Court held^,.....! .

"41.. Does this principle dxtarid and
apply to a conclusion, of law, |whi:)h was
neither raised nor preceded ' b;' any
consideration.. In other words i ;;a;i such
conclusions be considered as decl;a;-a-.,ion of
law? Here again the English courts, and
jurists have carved out an exception to the
rule of precedents. .It has been i ex)iained
as rule of _sub~si.le.ntio. . .'.'A. decision passes
sub siJentiOs in . the technical sense-! that
has come to be attached to that phirasw, when
tiie^ particular point of law inv'ollve::! in the
decision is not perceived by' the' court
present to its ... mind.", (Sa'lincdd
Jurisprudence 12th Edn., p.lls'-.)
Lancaster Motor,.. Co.
Bremith Ltd. the Court did not feel bound
by the earlier, decision as, it was' :-endered
without any argument., without reiference to

the crucial words of the rule anid i-iithout
any citation of the authority'J "t was
approved by this Court in iMuricipal
Corporation of Delhi v. Gurnam K'aur. The
•oench held that, ^precedents sub-s"'lentio
and without argument are of no momeriir. jhe
courts thus have taken recourse! tr this
principle for relieving 'from I :;.n Justice
perpetrated ^ by unjust , preoedbn v.s. ,A
decision which is not express and is not
rounded on reasons nor ' it proceeds on
consideration^ of issue cannot, be deemed to
Lie a law declared to have a bindinci effect

contemplated by Artibls ui.
Unirorrnity .. and consistency are' •-i-re of
Ijudicial. discipline. But that which escaoes
in the judgment without, any oocasilon is not
ratio deoidendi. In B.Shama Rao v. Union
territory of Pondicherry (AIR 1967 sr 1480)
it was observed, "it is trite to say that a
ueuision is binding,,, not becaust^ of its
conclusions but in regard to its ratio and
-he ^principles, , laid ,down,.,,, therein' , . Any
declaration or conclusion arrived without

(.London.) .til.

or

on

In

V, f
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.application of mind, or preceded with^oat aay
reason, cannot beXQ-.-b.©«4'^cMr^tio.n.-.of •.

. law or, authority.,o,f a gen§,r-aX_n.at.ur©^,b.i.n.cling
as a. precedent. Restrained,jn_,.di,sseniing. or,
overruling is for sake of stability and
uniformity but rigidity beyond .'reasonable
limits is inimical to the growth of., law."

23. It ' is 'this .principle 'which • is' being

h i oh 1 i ah ted. • '

24. The Administrative Tribunals had been set

up primarily to deal with the service matters. The

Administrative. Tribunals Act had been passed and the

Administrative Tribunals,,., draw, all their powers from

the provisions of Administrative.Tribunals'Act, 1985.

The Tribunals are creation of the statute and' if the

Act does not give the power to the Tribunal, it lacks

of inherent jurisdiction to hear the matters in this

regard,

25. -Section 2 of the Administrative Tribunals

Act. 1985 specifically provides that this provision of

the Act does not apply to certain officers and

persons. It reads as under:

"The provisions of this Act shall
not apply .to.,,,

(a) any member of the naval, -military
or air, forces or, of any other
armed forces of the Union;

(b) [ omitted .]

(c) • any officer or servant of the
Supreme.^ Cour t,_, .oil,,., of _ any!..'High
Court [or courts subordinate
thereto].;

(d) any person appointed .';to- the
secretarial, staff of either House
of Parliament or . ' to the
secretarial., staff, of, any'.. State
Legislature or • a. House., -thereof
or,... in ..the...._, case of,J..,''a.,. Union'•
Territory having a ; Legislature.,
of that... Legislature;.."... ;
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section 14.of,the,..,Aot.furtr,er,.tells.. us

. '"'̂ '®^i^tion ...Mi,d,,powers_o| ,toe Central
Administrative Tribunal. it reads:- 1

oove ai otherwise expressly provido'd Tr
Act, the Central Administrative
day au'~''t^^ •"'!authority exerclsa'blf'̂ rrL^°3iat:°r"h
6ourt rn-reL?i"„™o-'' ""I =-'

iority
- (1)
this

bunal
in ted

an_d
efore
preme

(a )

(b)

pSr^„r1?| Sri^re^t'a^Sos^"..nnected with defence or in tnl dl.=enri
fm^H; oasri pojr
an service matters concerning-I

Qny All —India |Soi '>/icef^1 ••' a member of
o r

(ii) a person [not being a membler ,-,f an
AU-India service .or . a I DrrsSfl

clausb (c)j
to any civil ser!v.ioe of"
or any civil posit under

or • • :

referred
appointed
the Union
the Union;

being' a member ofan All-India Service or ri,.^--cion
referred to in claus4- ^"(J?
appointed- to any' defenoe LrviSes-

a post connected with de-fV-nc

and pertaining, to the service ©f
member, person or ' civiUar
connection with the affairs of ?h;
or of any State or -of anv local or

within, the-territory of
the control of the Goyef
or of any, corporation

authority
or under

of India
•society ]
Governmen t;

' • f . w, ta

owned or controlled

(c) all _ service matters pertaininr

' nnr'i " . Concerning'̂ •<:iPPOinted to any service
'-ererred to in sub-claule
sub-clause (iii) of clause
person whose services have, been ip.

state Government or. any led-?-
oorporailon

of th-r ce^traf'
appointment.

'>uch

in

Union

o'.her..
I:idia
niiient

[or
iby the

a 'i

a ;
or:

(ii
(b), be

to

f 5/irs
ii' son

iDOSt

) or
ing a
la ;?ed
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[or
oo ,5al
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[Explanation.- For the removal of doubts,... it
• is ' hereby declared, that . references to;.

"Union" in this .sub-section,, shallx be.,
construed as including references., also to„.a
Union territory.] . . ,... ;

(2) The Central Government may, by
notification, apply with effect from such
date as may be specified in the notification
the provisions of sub-section (3) to .local
or other authorities within the territory of
.India or under the control, of the Government
of India and to corporations •[or societies]
owned or controlled by Government.. not being
a local or other authority or . corporation
for society] controlled or owned by a State
Government;

, i Provided that if the Central Government
N considers it expedient' so to do for the

purpose of facilitating transition to the
scheme as envisaged by this Act, different
dates may be so specified under this
sub-section in respect of different, classes
of or different categories under any class
of, local or other , authorities or
corporations [or societies].

(3) Save as otherwise, expressly provided in
this Act, the Central ' Administrative
Tribunal shall also exercise,, on and,-, • from
the date with effect from which the
provisions of th,is..sub-section, apply to., any
local or other authority or corporation [or
society], all the jurisdictipn, powers and
authority exercisable immediately befor.e
that date by all courts, (except the Supreme
Court) in relation to- . , , v

(a) recruitment, . ,. and ^matters,. concerning
recruitment.., to any service or !pos"t -. ^in
connection with the . affairs;. , of such
local or other authority,.or..cocpor^tion ,
for society]: .and.,,

(b) all service matters concerning'.a person
[other" than a person .referred to• in
clause (a) or clause (b) of sub-section
(1)] appointed to any. service or .post in
connection with the affairs.of such
local or other,authority or corporation •
[or society] and pertaining to the '
service of such, person inconnection
with such affairs. "

?7.- A conjoint, reading of Section^ 2 and

Section 14 would show as respondents argued that this

Tr-ibunal may have no , ju.risdictiori... because the Act does.

not apply to a member of an Armed Force. Section M
.

also opened itself with the words "Save"as otherwise

"5-
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exDressly provide-id - in this Act,'.. Thei-pfoce, the i

rjrovisions of Section 14 sire subject to i'l ts pi ovisions

of Section 2 of the Act. |

I

28. However, as already pointe,d at ove ..and
i

held in the case of L. Chandra Kumar , ;.-st.pra) that

once the orders of-... this Tribunal are -.ubject to.

-judicial review, the decisions of the Hig'.i i-ourt- would

bind this Tribunal. It cannot be stated that the

order of the High Court was sub silentio because this ..

Tribunal had invoked Section Z and .: di s nissed . the

application. But the Delhi High Court :i -i Its wisdom

has held that once the order passed by: t.he concerned

officer is within the purview and jurisdi.ct ion of this

Tribunal, this Tribunal ' has the jurisdiction to

entertain the application like true soiLdie.r bows his

head to the said decision. ; '

Z9. Respondents relied upon the (ecision of

the Supreme Court by the respondents .id the case of

major, M. R. PENGHAL V. UNION Op I.NjnAL-OIji£.BSa JT

1998 (5) SC The said case pertai-;s to Postal .

Department. The person was working on idep itation with

the Armv. A temporary commission was oiiven. The

question for consideratio,n_.before the'A-e< Court, was

as to whether the Central.Administrative T-ibunal will '

have jurisdiction to entertain the application or not.

The Supreme Court held that the said per-JDn could n.ot

be treated as Army personnel, and,^cpnblLulii;c': ,. •

"9. As stated above';, although
the appellant was- selected by Ik- Postal
Deoartment for appointment to 'tiie post of
clerk, but he .could not be I c;pen any
apDointment due to want of vaca-cy in. the.

-. /
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unit, of his choice. Under .such
oircumstances, the. _appe1 Was',pffere,d
an appointment, to, work „as, a...cler'i<'. in the^
Army Postal Service on the condition, that
he would remain a civilian employee on
deputation in the Army. The appellant-
accepted the aforesaid offer and agreed
to the conditions that he would revert to
the civil appointment, . in Pos,ts. and
lelegraphs Department on„ his .,release from
the Indian Army., Postal., Service., With
these conditions., the appellant continued
i;o serve in the Army as , a .. permanent
employee of the ' Posts, and Telegraphs
Department on deputation and was promoted-
up to the rank of a Major in the Indian"
Army.. However. the appellant.: was only
given a temporary commission :and he
worked as. such, till the , date .. when his
relinquishment was ordered. ' The'
aroresaid facts clearly demonstrate that
the appellant has a lien with the Posts
and Telegraphs Department working- oh" '
deputation in the Indian Army Postal
Service and at ho point of time the
appellant became a full-fledged army
personnel. Since the appellant was not a
member of the Armed Forces and continued
to work as a civilian, on deputation to
the Army Postal Service., his case was
covered under Section 14(, 1 ) (a) . -of the
Administrative Tribunals Act. • In- that
view of the matter, the High Court was
right in rejecting the writ petition
filed by the appellant.,, whereas the
Central Administrative tribunal
erroneously accepted, ., the claim of the
appellant that he is an army, personnel,.
We, therefore, uphold the ludgmenf arid
order of_ the High Court dismissing ^the .
writ petition filed by the appellant.
Since the appellant while holding civil
post was working . in the Army" Postal
Service on deputation, the -Central
Administrative Tribunal had jurisdiction
to entertain and decide the original
application .filed by the appellant,.' We
accor.dingly set aside the order dated
31-1-1997 passed . by. the Central
Administrative Tribunal., Principal Bench,
New Delhi, and remand the case to it to
decide expeditiously Original Application
No.1647 of 1996 of the appellant. on
merits."

30. However., provisions of Section 2 had not

been considered and, therefore, the decision of the

Supreme Court in the facts of the case cannot be held

to be the question in .controversy. We,', therefore,

hold keeping in view the' ratio deci dend'i of the Delhi
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High Court that we have no option,but,to Conclude that

^ this Tribunal necessarily .must,, hay.e.,a„jut;-i5d lotion to
entertain the application.

m whether,are being DTfinRTM-MATPn.

t

31. Learned counsel for the- applies its urqed

that in the oast, some of the,.other: persons whoj.; had. ..

been taken on deputation' with' Delhi Pollc;- lad Vbeen• '

absorbed while the applicants are being dis<.v' minated., . . .

He referred to us para 5.17 in OA ,,1<^0/20'J4 wherein ' •;

names of such persons have been given who had been, '
1 ' '

absorbed on 22,11.2000. '

Si. The question for consideratibn is as to

whether in the facts of the case it can bp termed to
be dib-crimination or not. Learned counsel; rel ied upon

the decision of the Supreme Court in the cjase of STATE

of,..mysore and..a,noihe.r v. „ H. SRINIVASMHRTHV, air igTS

SC 1104. Perusal of the said judgement reveals that
I

question for consideration before the Supr-eire Court

was if the person was on deputation and abs:::roed and

if' it was to be so done from the date he came on

deputation. The Supreme Court held; ;

"1?^ On. the other hand, it is an
undisputed tact that six other ernpl
who were similarly. situated, i w-^re
absorbed from the dates on which they
initially joined duty, after deput-at on
to the Polytechnics. It is not the o/.se
of the appellant . thatthis prinuiole
whereby the absorption in the Departm.mt
or Technical Education was relat'ed' i:M.ck
to the date on which a person initi =3'ly
came on deputation, was ever dep---ed
from., , excepting in the case of 'he
respondent. This, being the case, ;he
High Court was right in holding that • he
otate Government had, evolved a priinciple
that if a person was deputed • to •: he

Department of Technical Education -5, oni

/
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another department and..-.-.b©^-.sjiay©;d._.o.ci-.-y,- .-rv• -
that other departrnent...for_a...„xea,;spDable
long time his.^ absorption in that
department should be made to. relate,_bao!< ; . •
to the date on which he . was initially
sent," There was no ' justification
whatever to depart from.this principle of
policy in the case of the .respondent, who , .
wa^. in- all material respects,.,.^. in. • the.
same situation as K,... N./ Chetty. ... .Very
rightly, the High Court, has., held . that .his
"impermissible reversion" ..for a .short
while in 1955 to the parent . department
was no ground to hold that he . was .not
similarly situated-as K. Narayanaswamy
chetty. This so-called reversion to the
parent Department for a short, period, in

.1 1Q55-56 could not by any. reckoning be
treated . as a break in his service, this fc
Deriod having been treated as leave. Nor ^
did it amount to reduction in rank. In T
any case, this "reversion' was not |
ordered owing to any fault of the
respondent. It is not the
case that the respondent's work in the
Department of Technical Education was
found unsatisfactory,or that_he was not
otherwise suitable or qualified to hold
the post of Tailoring Instructor in that
Department. That he was suitable to be
absorbed in that post, is manifest from
the recommendation of the Public_Service
Commission and is implicit in . the
impugned order., itself."

\
33. That is not. the controversy before us.

Therefore., the cited decision must be . held to be

distinguishable. . • ' •• •

34. This question had been considered by the
-• : •- ,»;y • . • • . • •• • •' •

Tribunal in the case of ARJUN SINGH NEGI v. UNiQN.—.Q.E.

INDIA .a ORS> . 0. A, IMo, 46.6/.2003,. decided on 28.2.2003'.

Therein also it was agitated that two other *persons have

been absorbed permanently. It was held that it is alway^s

in individual cases that, has to be looked into: on its own

merits. In fact, the Supreme Coui^t in the case of TijE

STATE OF HARYANA & ORS. V. RAM KUMAR..MANN» JT 1997 (3)

SO 450 had commented upon the doctrine of discrimination.

The Supreme Court held...tha,t„.Go.ver,nment in,. its...own reasons

can give permission' in similar cases to .. some of • the

employees to. withdraw, their ..resignations'. . The doctrine
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or disoi'-irrii nation is founded upon ex is ce nee of an i

enforceable r ight.. . Artio 1e.1 4.. w.o.u 1d. apo]." only when .

invidious discrimination is meeted^ out to ftci'ials. ;'i

1

i ^ • ! I'.

35. In the present case before ;Us, as is patent, '•

from the impugned order, all persons,taken un deputation

are being repatriated., , We.have already ;repr oduced...above^ ...

the said order. Once a common decision 'has been ' taken,' '

it cannot be stated that the. applicants are, being •

discriminated merely because some other: per sons in the i'

year ZOfjo were absorbed. Equality has tb be seen among

the equals. Once all persons on deputatio'- are being

repatriated from whatever Force, we have ho hasitation in -

concluding that the applicants cannot, stape tiat they are '

being discriminated. Resultantly, we! raject- this

araument. ;

IV. IF THE APPLICANTS ARE DEEMED TO BE ABiSORBED

J..!i.....D..ELHI POLICE ;

36. The arguments advanced have been that
i

some of the applicants had. been working for ifore than

5 years on deputation. The Rules 'provide for

absorption and, therefore, it is contender: that the

applicants must be deemed to- heive been absorbed. '

3Arter the arguments had beeni ccncludedf
1

the respondents pointed to us the decision io I" the Full

Bench of this Tribunal in the matter ,pf MET RAM

.C.HOyR,SIYA v. UNION OF INDIA & OTHERS.

0, A,, No. 1801/2003, rendered on^ 5.7.2004. In the cited

case, those applicants were working as Consta'jles rn

Border Security Force. They had jo.'.r.-.d the



Intelligence. Bureau durina the year 1996 ,as : ,Secur i ty
A.-.-i.-lctnt (General) iriit.ially .for.a .period .....of, five
years but continued on deputation. They were not

absorbed and were repatriated to their parent

oi aanisation. The following questionhad .been... posed

for the decision of the Full Bench;

'K Whether the applicant can be deemed
Lo hav/e been absorbed in I.B. under the
Iespondents irrespective of the instructions,
on the subject?

- ) I the applicant has a riqht to
considered for absorption in I. B. without

tiie consent of his parent department?

3= Generally."

38. The Full Bench considered various

precedents and answered the same:

"(1) Applicants cannot be deemed to
have been absorbed in IB under
the respondents irrespective of
the instructions on the subject.

The applicants have no right to
be considered for absorption in
IB without the consent of the
parent department in terms of

> instructions contained in IB OM
dated 13.1.1992.

(3) Does not arise."

39.. Keeping, in view the . decision of the

Larger Bench.. in its broad principle., the argument
advanced that after the applicants had worked for more

than 5 years and therefore,, they are deemed to be

absorbed, must fail.

40. There is another way of looking- at the

same matter. The question of deemed absorption' does

not arise because there is precious little . on • the

record to indicate that the consen.t of ,' the ,. parent
department has been obtained.
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It: was urged that under the nelhi Police

Act. Rules have,., been .„,framed ..a.nd, [ t'roretore, in.

accordance with the Delhi Police (Genera] Conditions

of Service) Rules,. 1980,. there could bpermanent

absorption of the applicants in, Delhi pcli:;e. ,
! • j

j
i I

42. The said argument shall: be considered , •!
1

hereinafter wherein it .is contended, tlic^t the saidj,,,. ;
• ; • i

persons have right of consideration for 1)£ ing absorbed . ..;
, : 1

in Delhi Police. Perusal of Rule 17 ;o:- [lelhi Police • i

(General Conditions of Service-) Rules. 1980 , clearly,.- i

shows that it does not. , contemplate the deemed 'i

absorption. Resultantly, the said argurne it must fail. ' -i,
I ='•

I •' I

43. Pertaining to the isams argument,

reference has been made to the decisiOT' Df RAMESHWAR ;

PRASAD v. MANAGING DIRECTOR. U. P. | f^:;VJKIYA NIRMAN 'i

NI6AM LIMITED & ORS. . JT 1999 (?) SC!4-'+ .vhich Will be
— "•7'^v-r-

in-appropriate., We shall, deal, with ithe said decision .

hereinafter again but paras 14 and i5 of the decision
1 I'

in t^le case of Rameshwar,., Prasad (s'ui rs) are being

reproduced below for the sake of facillt/ : . '

"14. We agree with 'tiie learned
Counsel for the Respondent No 1 and make
it clear that an employee ! is on
deputation has no right, to . be ib jorbed in
the service where he is' mo.king on
deputation. . However« in some oases it
may depend upon statutory ru.Le > to- the
contrary. If ..rules. provide for
absorption of employees on deputation
then such employee has a- ij-ijlii: to . be
considered for absorption in er.'jcordance
with the said rules. As qucf.ed above,
Rule 16(3) of the Recruitment "^ules of
tl'ie Mi gam and,. Rule 5, of the U. P.
.Absorption of Government • Ssirvants in
Public Undertakings Rules,, .jl Sti':• Provides
for absorption of an employee uho are on
deputation. j

I

/
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15 =.
considering,.,,
that action

passing the
absorption
un iustified
of Rule 16(3)
aooellant was

In,, the.^ present.,, ca,s©,_..
t h,e..„ .„fa.c,ts,3„....,i,t„„„i.s '.apparent j

of; r es pond,e n,t ,„No_.. I^ij3 not..,..
ord.er_..fpr,,._,repat.c-iat.,i6.n.. o.r

qua . the , , respondent ,„ was...
and arbitrary. On the basis

of the. Recruitment;: Rules,
appointed on deputation in

May 1985„ He was... relieved from, his
parent department on 18th November., 1985
and ioined Nigam. on .19th Novembe.r, 1985...,
Under Rule 5 of the U.P. .Absorption of
Government Servants in Public.. ,
Undertakings Rules, 1984, he was'required
to file an application for his. absorption
in employment of Nigam. Thereafter on
the basis of letter dated 22.12.198?
written by the G.M. (HQ) and on the
basis of the letter dated 30.12.1987
written by the G.M. (NEZ), he opted for
continuation and absorption in service of
Nigam by letter dated 31st December 1987.
The General Manager (W.E.Z.) by . letter
dated 17th September, 1988 wrote to the
GM (HQ) that appellant's service record
was excellent; he was useful in service
and as he was about to complete 3 years
on deputation, appropriate order of
absorption be. passed.. Nothing was heard
from the General Manager. Further on
19-11-1990, as.... soon as the appellant
completed 's years of deputation, his
deputation allowance, was stopped with
effect from that date. The appellant
continued in service without any break.
As per Rule 4 of the U.P. Absorption of
Government . Servants in Public
Undertakings Rules., 1984 which • was
admittedly applicable., provides that ..no
aovernment servant shall ordinarily., be
permitted to remain, on. deputation, for a
period exceeding 5 years. • If the
appellant, was not .,, to be absorbed. he
ought to have been repatriated ,in the
year 1990 when he had completed 5 years
of service on deputation. By not doing
so. the. appellan.t is. seriously
Dreiudiced. The delay or inadvertent
inaction,, on the..part, of the Officers of
the Nigam in not passing
order would not affect the
right to be absorbed." •

appropriate
appellant's

Perusal of the findings . as well ; as the- rules

applicable to the respondents before ^he.Supreme Court

clearly show,.that, there .was... a., time limit .for

deputation prescribed. Rule 4 clearly provided that

"No Government, servant,,shall, ordinarily, 1^® - permitted

to remain on deputation for a period exceeding five

vears". Thereafter... the „subsequen t rule provided for



33 absorption of such persons. In the matter before the
I (

Supreme Court, the „persons ,w.er.e .continuing t" work and

in face of the rules referred to above ' particularly

Sub-rule (1) to Rule 5 of the Uttar Pradesli /.bsorption
i

of Government Servants in,,Public Undertaki ni-s . Rules,
i

it was held that the concerned per-i on stand

absorbed in the service of Wiaarru i

44, That is not the positioni oefore us.

There is no such rule corresponding, to Rule 4'.of' the

Rules applicable in the matter before it.ie Supreme

Court. In face of the aforesaidj the pLea that

applicants are deemed to have been absorbed
I

particularly in those cases where they have worked for

5 years or more,, must fail. •;

APPLICANTS HAVE RIGHT TO BE' COf'SIDERED

FOR BEING ABSORBED IM DFI HI POLICL- .-

45. Rule 5 of, the Delhi Po,lice (Appointment &

Recr uitmerit) Rules, 1980 deals with recruitrnsnt to the

Delhi Police and , Clause (h) of,the same raads^ ,,as

under:

"(h) Notwithstanding anvcl'i
contained in these Rules, where
administrator/Commissioner of Police
of opinion that it is , necessary
expedient in the interest of work :s<..i
do, he may make . appointments , to
non-gazetted categories of both execi.:.:.
and ministerial cadres of Delhi'Pol:ioe
deputation basis by drawing su.itci
persons from any other. State(s) or! On
territory or Central Police Organ!sat
or any other .. force., Where ' ;;
appointments are made by the Commissio
of Police, the. same shall be reported
the administrator forthwith. ! S
appointments, ,,on„.,:deputation, basis ; sh
also be subject to .orders issued.by
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Govt. of India/Delhi, Adrriinistration frora,
time., to. time goYer:rxiri.g.,,,the.„,de,p,ut%tion, of. ^
government servants. :

It permits taking persons from Central Police

Organisations or any , other force on,.,, deputation ,,„to

Delhi Police. Rule 17 of Delhi, Police (General

Conditions of Service) Rules,,, 1980, which , has strongly

been relied upon, permits the Commissioner of Police,

to sanction permanent absorption in Delhi Police of

^ upper and lower subordinates with the ,consent and
concur rerice of the Head of the Pol ice. force of, the

State./Union territory, or the • Central Police

Organisation. The said Rule reads: ,

"17. Permanent absorption of
upoer and lower subordinates in other
police forces and vice-versa.- The
Commissioner . of Police, Delhi may
sanction permanent absorption in Delhi
Police of upper and lower subordinates,
except Insjiectors from other' States/Union
territories and Central r Police f
Organisations. , with,, their consent and
with the concurrence of the Head of the
Police force,,,,.,., of the, ,, State/Union

V territory, or the - Central Police
A Organisation concerned,., , Similarly the.

Commissioner of Police, may " san,ction
permanent" transfer of- upper and -lower
subordinates' of Delhi- Police.,, except,
inspectors with . their... consent , for,
permanent absorption in- Police forces of
other States,/Union territories or Central
Police Organisation., subject to the
concurrence, of the.. Head, of, the. Police
force concerned. In the case of such
permanent transfer , of an Inspector of
Delhi Police to any other state or
vice-versa, the Commissioner of Police,
shall obtain the prior sanction of the ;
Administrator„ ,

46. There was some controversy raised before

us as to if the applicants, were taken on deputation .

under Rule 5(h) of Delhi Police (Appointment

Recruitment) Rules. 1 980,. o.r.,not. The plea of the

resDon dents to that effect must fail.
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47. . This is . the, only,,,^n^blUi.g. prov isioD,_y,hich

^ permits certain, ,,persons Af_,.the_.Cen tr.U,. Police ' ^
0/ganisation or State Police . to.,,cofn6 on ;clep itatipn, and .,.4^ ..

serve in Delhi Police. , We have . no lesitatipn, , ,i.

therefore, in rejecting the conterit: o 1. of the. . "•

res.Dondents to that effects ' •'

48. Learned, counsel for .the ^-pplicants. ..

however, wanted to take his plea further Uiat this, is •

an appointment to Delhi. Police, He reliec upon the "

decision of the - Supreme Court in the' case of •^' •
RQOPLAL _MD._,..AN0IHER v. LT. COVFRMnP TH!f?n:JGH CHIEF

SECRmRY. .....mHI. MP OTHERS. AIR 2000 gc ->94. The :

question berore the Supreme Court Wcs totally

dj.fferent. Before the Supreme, Court, the cc ntroversy-
•was as to if they were entitled to the benefit of the '

service in the parent department' on ata?orotion in

Delhi Police or not. Therefore, the decisio'i of the

Supreme Court in the case of si Rooplal(s'lpra) is

distinauishable. ^

^•9. The applicants have been : c'of..uted on -

transfer, i.e., by,way, of deputation,to serve in,Delhi '

Police. The expression "he may make appointments" '

does not imply that it is an appoihtment made

regularly in Delhi Police, Perusal of thi) :^uie, 5(h) ' i •
clearly shows that ,_appointme,nt__is,_.. ,on depiitation. ''' S:

therefore, the expression -appointment' in iths context. i '
must mean only conferment of power, to^act!, ii Delhi ' '•

Police as Constables or otherwise when th'ev tome on ' ' •

deputation. ; i , s -
' • ' i

I " : • '•
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,50. Once the appointrnent. is .on deputation, it

car r ies al 1 the. r. ights. of_,d^.p.ut.a.t..ioi:i.ists.,,,r,ather . than a

regular eiTiployee.

51, So far as the Rule 17 of ..Delhi Police

(General Conditions of Service) ... Rules, 1980 is

concerned.. it does not confer any power or a right to

a person on deputation to be absorbed.^., 11 depends, on.

the sanction of the Commissioner of Police. Certain

other conditions which we have referred to above need

not be repeated. This question pertaining to

interpretation of Rule 17, had been a subject matter

of controversy in this Tribunal., It was held that

there is no such right in favour of the deputationists

in this regard. Those persons challenged the decision

of this Tribunal in OA 2547/92 decided on 29.8.1997

and the Delhi High Court upheld the same holding that

orders that have . been, passed , in •. administrative

exigency cannot " be followed,' "The' Delhi' 'HighCbur't"

i-eproduced the findings of., this Tribunal and , agreed

with the same in Civil Writ No.5220/1997' decided on

7\ Z=20 01 entitled.. COMSTABLE NAFE SINGH V. UNION OF

INDIA & OTHERS, The order reads:

" Paragraph , ?• of the
Impugned Order is reproduced as below:

"Rule . .,1 7. .. of , • the Service; '
Conditions Rules does not recognise any
right in favour of a deputationist for
absorption. It only gives discretion':tq
the Commissioner of Police to sanction '
permanent absorption of certain' upper and
lower subordinates in Delhi Police from
other States/Union territories and
Central Police Organisations, with their
consent and subject to the concurrence of
the Head of the Police' force, concerned.
Accordingly the cut off date for
absorption cannot be. fixed on, which ' a
deputationist becomes' eligible for
absorption. but ... it would be a date on
which absorption is decided to be made.
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52. In factj the Supreme Court i

STATE OF PUNJAB AND OTHERS .y, ... INDER SING

(199?) 8 SCO 372; held that a; person c

cannot claim permanent absorption on depu
I

55. Learned counsel for the a
I

fact urged vehemently that once,the rules

c:i pe r- so n o n de id u t a t i o n c a n. be., t a ke n a n d

n ,the case of

H AND OTHERS.
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absorbed, therefore, they have right.to be considered )

and once that right is, defeated, and. is,, not being '

given. the Articles 1A and 16 of the Constitution are |
.1

violated. Our attention in this regard was drawn i

towards the decision of .the Supreme ,Court.,in .the case. ']

JMIYAPPA NAIDU V. STATE OF KARNATAKA AND

OIHERS., AIR 19 76 SC 2377. Therein also,-- the.^ |i

deputationist Senior Health Inspectors were claiming a •

similar right of permanent absorption and the Supreme

Court held that such a, right did,..not-. exist..,,., ...It was

held that there was no scope under ., t.he. ...Ca.dre ....a.r!.ci....

Recruitment Regulations for their absorption and it

was impermissible to do so. This shows that the cited

decision was confined to the peculiar facts that were

before the Supreme Court and is distinguishable. •

S u . Irt the case of STATE OF ANDHRA PRAnF.gH

M.D, V, SADANAIMDAM AMD nTHFPc; ^Tp 1989 SC

?06n. the Supreme Court... heldr , .

"16, ^ We are now only left with the
.1 easoning or the Tribunal that- there is no
.:iustification for the continuance of the old
Rule and for personnel belonging • to other
zones being transferred on promotion to
offices in other, zones. In drawina such
conc.l.usion., the Tribunal has travelled beyond
Liie limits of its j.urisdiction. ., We need only
point out that the mode of recruitment and
the category from which the recruitment to a
service should be made are all matters which
die e.xclusively within the domain of the
exfcu..;utive,. It is not for judicial bodies to
-It in ludgment over the wisdom of the
executive in choosing the mode of recruitment
oi the categories from which the recruitment
b-hoLild be made as they are matters of policy,
decision railing ... exclusively within the
purview or the executive. As already stated,
tiie question of , filling up of posts by
persons belonging to other local categories

nU-fTr Jh ^ administrativeexigency. when the Rules
^ ovide ror such.transfers being effected and
When the transfers are not assailed on the

uiound OI arbitrariness or discrimination.,... the



3 Q

nolicv -of. transfer bv ,,Government cannot. be... s.t);.uck dQwn _b.v,..Ti. ^.by.oais ,
or Court of Law." .

Tt is pbV1ous that..Suprerne...C.o,ur..t„_held .th.at .it..,there is

a policy .framed, it. should be...adhered, to. But as

would be noticed hereinafter, the policy is subject to

change and in the present case, the policy adopted has

been not to absorb any of the deputationists;•

Resultantly, even the cited case will have nb

application to the facts of the present case.

55. Our attention.in. this,regard was drawn to

the letter written from the Office of Commissioner of

Police in the year 2000'referring to the fact that

there is a policy that after one year, a person 'who

has served on deputation, can.be considered.

56, Our attention was further drawn towards

Page 6 of the counter reply in OA 1293/2004 that there

were certain guidelines in this regard.

c;7^ On record, no such guidelines have been

produced., But the policy decision or guidelines in

this regard can always be adjudicated on,.basis of the

material placed before us. As would be noticed., the

i-espondents have, taken a decision not to absorb any of

the deputationists. The reason given is that more

than 500 Constables have .. , been recruited and,

therefore,. the deputationists must be reverted back.

It is obvious that, there, is a change in. the policy and

what has been referred to above on behalf of the

applicants • will • cut a-little ice-in-,the...,back,d,r.O-p .'..of...

these facts.

V
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58. In,^ that event. _learned..cou,psel_:f,ai;„^^^^^

•applicants has drawn_0Lir„.;_attention , to vacancy

positions to demonstrate that.,, sufficient , number of

posts of Constables are still available. Even if the

new Constables recruited, or absorbed.,, still there

would be sufficient vacancies.

59. This is . a policy decision. The

applicants had been taken on deputation as per the
I

• ' • I

requirement. „ We have already referred to above that ;

the applicants have no right to be absorbed. • If the

respondents do not intend to absorb them permanently,

they cannot insist in this regard. In this,view of !

the matter, availabilit.y of the posts will not confer .

a right on the applicants. '• I;

60,. In fact... most of the present applicants! I'

had earlier also filed Petitions in the Delhi High

Court. Writ Petitions;. No. 91 00-9226/2003 came up •

before the T)elh-i High. Cour t-. on... 2-7..-...U 2 0-04..-....Jhe,: ....DelM-... .;.L

High Court dismissed the Petitions holding that: ,, ir

"We have heard the counsel for
the petitioners. We; do not .'find any
force in the submission of counsel "for'
the petitioner. The petitioners, are
recruited personnel of CISF, 'ITBP . and
CRPF. Their period of deputation to the
Delhi Police was for one year. Even
though it was contended befo.re us that
Ministry of Home Affairs has settled'the
terms for deputation for three years but
Delhi Police has taken the petitioners on
deputation for,^ a., period of o.ne year,
ti-ieI -efore, .they cannot claim that thev
are entitled for deputation to a period
of three years. Even otherwise If
certain posts are to be filled in Delhi
Police whether for the purpose of' new
recruitment or in terms of the affidavit
which has been filed in Public "interest
Litigation iri. other writ petition that
itself cannot give right to. the



wh^

f
r

\

Detitioners for appoiritrnent.,,to.,^SLic.h,.Dp?t^^
oF for'further continuation of deputation
or nioreovor thes6 opportunities of
erriDlovment should be .. given to^„..^ other
persons who are . .unemployed and are
seekina ernployrnerit, as Constable,..in, .Delhi .
PoliceT The petitioners_wjroJtLaj^^^ ,-
been wo^ki^a" with tj}^_respecti.v^„:
paramilitary oraanisatiQn haxe„J)^ntment or contLnuatLoiI.„QX.-

thei'r ri^utation if resap_nde.n..t—do—not
desire the same. However. Mr.,,.,, Bhushan
has" 817nTended that children of some of
the petitioners are, studying if„„_t,ne
transfer order is given effect from
3.2.2004. it would„.entail hardship to the
children' who are studying in schools'.
Mr. D.S. .Norawat, DCP (Headquarter)
Delhi Police is present in the Court. He
says that they will not implement the
transfer order till 30. <^.2004."

(Emphasis added)

Thi5; answers the arguments of the applicants. Because

as far back as January,. 2004, their claim had been

rejected, keeping in view,the hardship, they were

granted stay to implement the transfer order till

30.4.2004., We.,, were , informed that, thereafter the

General Elections were placed. It was followed by the

impuaned orders. A fresh ,bunch, of petitions have been

filed. Totality of their facts indicate that there .is

no merit, therein.,

51, For the reasons given above, the

aforesaid Original Applications must be held to be ' ;

wi thout merit. They fail and are dismissed.
A.

\ P-» opa ut I 7 cv^-ci / ••

Member (A)

/MSN/

9.7.2004

Chairman

At this "stage rleained counsel •fbf'the/applic^n^^^^ request

that some time may be granted to challenge this order, ;• m allow

the applicants time upto 19.7?*"2004. The interim order'passed in

individual cases would corrtime till i9i7^."2D04.

Issue DASri order.

( R.K. Upadhyaya )
Member (a)

( Aggarwal
^ Chaiiman


