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New Delhi, this the 9 fday of July, 2004

HON'BLE SHRI JUSTICE V.S. AGGARWAL, CHAIRMAN
HON'BLE SHRI R.K.UPADHYAYA, MEMBER,(A)
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Union of India & Others . Respondents,,‘
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Union of India & Others ... Respondents
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O.A.No0.139/2004:
M.A.No.133/2004:

Jai Singh % othew ol S Applicants
vsS.

Union of India & Others ’ ,:'Réspohdents

O.A.N0.243/2004:
M.A.No0.212/2004:

Desh Raj & Others .. Applicants
Vs, . SRR RS -

Union of India & Others .. Respondents.

0.A.No.1367/2004: ; TR S R T

M.A.No.1145/2004:

M.A.No.1146/2004:

Ravinder Singh & Ors.
Vs,
Union of India & Others

... Applicants

... Respondents

O.A.No.1427/2004:
M.A.No.1203/2004:
M.A.No.1204/2004:
M.A.No.1266/2004:

Bahadur Singh & Ors. .. Applicants
G IR BT TR

Union of India & Others s Resbondents

Note: Details of the memo. of parties are in their
respective OAs.

Sh. K.C.Mittal, counsel for applicants in
OAs-1465/04, 1466/04, 1470/04, 1471/04,

1507/2004, 1510/2004, 1512/2004, 1517/2004
1527/2004, 691/2004, 1225/2004, 1278/2004,
1292/2004, 1293/2004, 1294/2004, 1309/2004 ©
1310/2004, 1329/2004, 139/2004, 140/2004 and
243/2004, o B o . i
Sshri R.K. Shukla and Shri C.K. Shukla,

learned counsel for applicants in OAs-1572/2004,
1483/2004, 1485/2004, 1493/2004, 1511/2004,
1327/2004 and 1427/2004.

Shri Rajiv Kumar, learned counsel for ?

applicants in OAs-1461/2004 & 1367/2004

Ms.Varuna Bhandari Gugnani, learned counsel for:
applicants in OAs-1271/2004 & 1351/2004 :
Sh. Sachin Chauhan, counsel for applicant in 0A—1557/04

Shri B. Dutta,,1earnedmAdditionalmSolic1tor;General

alongwith Ms. Geeta Luthra, Ajesh Luthra and Shri

Saurabh Ahuja, learned counsel for respondents in all
OASs .

ORDETR
Justice V.S. Aggarwal:-
The Delhi Police Act had been enacted in the
vear 1978. 1In exercise of the powers conferred under

Section 147 of the said Act, different rules including
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the Delhi Police (Appointment and‘Recruiément)mRules,

1980 and the Delhi Police (General anditions‘ 9§‘,
Service) Rules, 1980 have been enacted. For proper

administration, the Union Territorvy has been divided

into different police Districts. Every police

District has number of police stations. There is an

officer incharge of the police head in each““Police‘

Station.

\M

- On 18.9.1998, the Additional Commissioner

of Police had written to the Joint Secretary, Ministry

)

: ¢£7 T
of Home Affairs requesting that in order to‘mgke“ 0 4y

new Police Stations which had been sanctioned, 500
more Constables would be required from Central
Para-Military Force on deputation. The said letter

reads:

“ghy.

It was agreed by the Ministry of
Home Affairs that in order to make 17 new
Police Stations sanctioned by the Govt.
of India to start functioning
immediately, 500 Constables from CPMF
will be given on deputation till Delhi

Police raises its own force to man these
Police Stations.

2 It is, therefore, requested
to kindly intimate the names of 500
Constables, who are willing to come on
deputation to Delhi Police, at the
earliest so that action for completing
the formalities regarding . their
deputation to Delhi Police is completed
promptly. A copy of the terms and
conditions for deputation in Delhi Police

is enclosed for ready reference Ay R R

L4

Yours fait

& (S.K._JAINlAgﬁh

ADDL. COMMISSIONER OF POLICE:
HEADQUARTERS: DELHI."

ntully,
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R There upon, the“Joint,Secret§ry,»Ministry

of Home Affairs had WPittenmtoudifferent#EgQQTMiiitary

Forces like Border Security Foroe, Central Reserve'

Police Force, Indo-Tibetten Border Police and Central

Industrial Security Force v1dew1ettenmdatedW25,3#1998,

It reads:

"Dear Sir,

Kindly recall my telephonio'"
reguest sometime _ back regarding
deputation of constables from vour force
to Delhl Police to operationalise the
newly created 17 Police Stations. As the
Delhl Police will take some time to raise
ites own manpower the Para-Military Forces
may provide about 500 _ Constables on
deputation to Delhi Police as per the
hreak up given under:

CRPF 200
ITBP 100

ISF 100
BSF 100

It 1% reqguested that nominations
of Constables for deputation to . Delhil
Police may be sent immediately. A copy
of the terms  and._ conditions  for
deputation to Delhi Police is enclosed.

. Yours sincerely,

;g[A e
(OEP  AnYa)l
4, on different dates which are basically in

the vear 1999 followed by 2001, 1large number of

persons serving in different Para-Military Forces were

taken on deputation to Delhl Police. We take 1iberty

in reproducing the representative‘order,dated 5:1.1999“

whereby certain Constables from CentraloRqseryefPolice*Hmﬂ

Force were taken on deputation. . = =

i g exercise of the  powers
conferred by the Commissioner of Police,
Delhi, the Addl. Commissioner of Police, « -

Estt., Delhi is pleased to ‘take'the & 4

following Constables on deputation from ;
CiRe PiEs to _Delhi._ Police only for a .
period of one. vear W.e. gl ,the date they.;“_.
resume their duties in Delhi Police,‘;onﬁ”

the usual terms and oonditions.,Ai'

Mgy & 0 TR

e 5

. gk b S

G

b e

TR




>+ —-By_virtue of the present application,.we

propose  to dispose of = the above said Original

7 A
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Fe e

Applications. They all pertain
controversy of repatriation g.“tojg\ o e
department. Some of the applicati&hgiaér(;:l'” a
the earlier filed applications, began;.ﬂ‘

1%

hearing, It was consideredwwhthat;{""

questions were involved, therefore,ﬁthey_shog}dﬁ%eagq

and decided together. ;Q ;4 S
6. All the applicants are assailing the ordér¢‘d “

repatriating them to their parent department. The {

order in OA 140/2004 reads: -

"Subiject:- Repatriation of deputationists
to their parent Department.

It has been decided to repatriate
all the police personnel taken = on
deputation from BSF/ITBP/CRPF/CISF to
Delhi  Police, on 3rd of February 2004 to
accommodate candidates already selected
for the post of Constable and awaiting
call letters since January, 2003, A list
of the deputationists is enclosed.

The deputationists/constables may
be informed immediately against their
nroper receipt that they will  be
repatriated on 3rd of Feb, 2004 to their
parent departments and . - nho further
extension will be granted. The
acknowledgement in token of having noted =
the contents of this letter by the SR

g A S

individuals may be kept on record. i
(D.S. NORAWAT) : |
DEPUTY COMMISSIONER OF POLICE %"
HDQRS. (ESTT.): DELHI," ity
y ¥ The saild order s being assailed onwmf
various grounds, namely, that the order so passed §ghiits
discriminatory, The applicants are deemed to ‘havewlur

been absorbed in Delhi Police as per Rulé»l?kqf‘_;pg“

Y S
Delhi Police (General,Conditions'of‘Sefviéél“fhﬁiggﬁffﬁﬁff"

1980. In

i
£2 40500

VRN e

- i o e BSEEES
o H Hip . i AR § .

| s R O SR
any case, they cannot be”“repgﬁﬁiaggﬁﬂméﬁaj *:.f
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have & right to  be considered - for. permanent

ot

absorption. It  has also been asserted that large

number of vacancies are available and the respondents’

plea to the contrary is not correct.. = e

et 22 wgg'ﬁg%#ﬁ°ﬁﬁﬁﬁgﬁﬂﬁ?ﬁﬂyw”
&. Needless to state that ini the ?feplies' ‘
filed. respondents have controverted the assertiqns
made by the applicants. They assert'tﬁéfﬁtﬁg%é  $$§;
oo L
been suppression of facts in some of the matters.
Therefore, those applicants should not be heard. The
durisdiction of this Tribunal to hear thefappl{cations
is also being challenged besides the merits ;6f the
matter, contending that applioants‘have no right or
c¢laim in this regard, which we  shall téke up

herelnatter,

9, The first and foremost question,

therefore, that arises is:

-

I). TO EFFECT SUPPRESSION OF FACTS:-

105 On an earlier occasion, OA 139/2004, OA
140/2004 and OA 243/2004 had been considered by this
Tribunal. It was noticed by this Tribunal that 42 of
the applicants had earlier filed an application in
this Tribunal which was dismissed and this fact has
heen suppressed. Since  the other applicants had
joined them in verifying the Qfong chts, thefefore;
the entire applications were dishissed.f Applicants
filed Writ Petition (Civil) Nos.9562-9§40?fof3i200@:“*9“

The Delhi High Court recorded on 31.5.2004:
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R L 5 theese oetitions baingvvu,
identical  in nature and arising out of.a
common Trlbunalwwﬁh order dismissiDQWWM
oetitioners OAs are dlsoosed of by this
common order.

Petitioners are on deputation to
Delhi Police and have been ordered to be
repatriated to thelr respective parent
departments, They challenged this in
their respective OAs befare the Tribunal
on the plea that they had.a __right._ o) e
absorption in Delhi “Polioe.w,w_The
Tribunal, however, instead of _dealing .
with their case on merit reﬁected their
OAs on the ground that 42 of them had
suppressed the dismissal of OAs filed by
them earlier on the same subject matterL

Petitioners grievance_misw; two
Folids Firstly that they . had claimed
absorption in Delhi Police on several
grounds and secondly that even if 1t was
assumed that 42 of them had suppressed
some information and had approached
Tribunal with unclean hands, the OAs
filed by others could not have been =
dismissed for this. Sl e

We find merit in the plea beoauselk
even if it was accepted that 42 out of
these petitloners had approached Tribunal
with unclean hands, it could e
constituted a basis for dlsmissa,‘
filed by other petitioners., The
for absorption was required
considered on _ merits. It séém
Tribunal had falled to take

i fs 2 i
regard and had rejected the OAs HOT Al Lk
petitioners -on this ba31s.‘*ThewTribuna1Mc«~~ww

order, therefore,  can’t sustain and,wis
set aside. Petitioners  0OAs 139/0
140/04 & 243/04 shall revive :
considered afresh by the Tribunal‘ ,
disposed of on merits by approprfﬁfh
orders. We are informed that similar
matters are coming up before it tomorrow.

Parties are, therefore, directed  to
appear before the Tribunal on 1.6.2004
and seek consideration on their' revived
OAs also. bkl o WEGER TR T L B
e e a0 R S AN o T i g S .-M,_‘.-.x,...f. SR
Dasti." : PalhREE i
/ :‘n‘;r» %
| 5 " Keeping in view the said findings, _it

becomes unnecessary to probe further in thisi regard

12. . 0On_ behalf of the respondents, it was
pointed that even the Delhi High Court felt that 47 of

them who suppressed the facts had aporOached the
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Tribunal with uncleaned handshﬂandvtheﬁgfdre;ﬁ~ﬁheir
claim  should be dismissed,MnWewhaMeanth§itation_,in
rejecting the said argument because theﬂ Delhi High
Court had only stated that claim on merits should be
decided. Keeping in view this important finding which
is the penultimate finding, thew;abové;;Said ,fans
recorded, ”evenh,ifm_it“wasmacceptédwthat@42mJOUtw;Of
these petitioners had approachéﬁ Tribunal with dnolean

hands™. cannot be highlighted by the respondents.

13, Our _attention _in this regard by the
respondents was drawn, besides_above said facts, to 0OA
1271/2004, Learned counsel for = the resbondents
contended that there is a misstatement on facts of
possibly change of the last page of the relevant
clause 1illegally and therefore, the petition must
fail.

14, Perusal of the said OA revealed that it
was filed on__13.5.2004. = The applicants therein i
challenéed the order of 14.5.2004 which,naﬁbnppJ eygn;; @
passed on that date. It was,eloquentli e¥p£éié¢d that. f

when the petition was filed on ,13.5;ZQQ4, ke was ..

returned by this Tribunal  and ;thepea%tgr’ g g

re-filed and this plea of the respbndentswshodldffndtﬂvwﬁ““
3 i “' S ';‘ 3 . 33 PR OERRS

he gccented.

—
5. We have no hesitation in rejecting the

16. Rule 5 of the Central[@AdmihiéfFatibé7#Q§'5

Tribunal (Procedure) Rules, 1987 reads _as under:

"S. Presentation and scrutiny of i
applications.- (1) The Registrar, or the
officer authorised by him under rule 4,

shall endorse on every application +the
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date on which it 1s oresented or _deemed
to  have  been presented. undﬁfohqt 444444 LUl e
and shall sign the endorsement. Sk

(7) T (0] gl g iies (o gl iy Sk the
application is found to be in order, it
shall be duly registered and wOiVenga L o
sarial number. VS L i el e g | ; )

(3) . I S tHE application,
scrutiny, 1s  found to be defective ai
the defect noticed is formal in, nature,.
the Registrar may ' ; rt
satisfy the same in his presence, :
the sald defect is not formal ‘in. nature;k
the FRegistrar may allow the applicant”
such time to rectify the defect as he may
deem fit [where an application is
received by registered. . .  post,.. . .the
anplicant shall bhe informed of the
defects, if any, and he shall be required
to rectify the same within such time as
may be stipulated by the Registrar].

o B SRR

[(4)(a) If the applicant fails to
rectify the defect within the time
allowed under sub-rule (3), the Registrar
may, by order and for reasons to be
recorded 1in writing, decline to register
the application and place the matter

before the Bench for appropriate
orders, 1" :

17 Perusal of the same Clearly shows that
when there are certain defects in the pefitieﬁ;' the tiiv

same  can only be removed. Without the permission

the Tribunal, the relief olause could not b
or interpolated. Necessary application*
must be filed. /It has not been d;he;Sb
way 1f the application was file
impugned order was passed, it must b;
without merit and in any case if ther

which is  not permitted 'in 1aw,*

hecessarily on this aspect has tQ"féii

keeping in view the findings which“we‘

referred to above in the Writ Petitionifiledf we must Q

delve on the merits of the matter.wfﬂf

I1) WHETHER THE CENTRAL ADMINISTRATIVE TRIBUNAL;HAS Ao

THE JURISDICTION TO ENTERTAIN THE APPLICATION'
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18, The question as_ to whether thns Tribunal
has  the durisdiction to_entertain  the Tgpplications

pertaining to members of the other Armed_Foroes, who

are on deputation, the learned .counsel for the

applicants had drawn our attention_to the fact that in

an earlier application filed by Sh. Satender Pal and

Others (0A No.3202/2001, decided on )1.11;2002),_thisu

Tribunal had dismissed the application holding:wp

"We have = considered these
aspects. It 1s a well known fact that
cause of action is bundle of facts, which
constitute cause of action. In . this
case, the oquestion of absorption is
involved. For the purpose of absorption

it is a well-settled principle that the
concurrence of borrowing department,
lending department _as  well as  the
emplovee is required, unless the
concurrence of all these three parties is
there, the employee cannot be absorbed in
the borrowing department. In the case
the leading department has not given the
NOC despite the fact that the borrowing
department has written letter for this

purpose for granting of  NOC by the @ taaie wau

present department which is a BSF and
employees are also that of. LBSE,.s80. . the:

court cannot assume the jurisdiction to i vt
give any direction to the BSF authorities'“'“’*w '

as Section 2 of the AT Act does nc
empower the court to .entertainJ =t
petition of member of any Armed Foroes
seeking a relief against Armed Force
Besides that since the parent department
itself has not given the NOC rather they:
have categorically refused to give NOC
and  rather BSF authorities had requested

the Respondents  to relfeverr ther o T

applicants, so they are repdtrldted as
per Annexure R-6, R=-7. i

19, The applicants therein had ohallenged the

saic order of this Tribunal by flling CWP

No. 7406/2002. The Delhi High Court had set aside the'

sald . order

order had been passed by the Intelllgence Buremf'”""

challenge to it squarely fell within the

of the Tribunal and thereupon”itmwésvheld:
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"We  find vsubstanoe~invthe‘mplea
bhecause petitionensm»OA@wwwas, directed
against order dated_ll,]1.2002”Q¢nnexyre‘
A to O0OA) passed by . the IB 'whereby
petitioners were to be ordered_ to  be._
repatriated. The Tribunal was required
Lo examine the validity of this_ order
first because it had taken over the issue
of NOC. Since this order was passed by
the IB, any challenge to it squarely fell
within the jurisdiction ofmtheNIribunal.
Therefore, the order passed by it washing e
its hands off cannot sustain angE b Sa e ;

aside,

The — Tribunal = is  resultantly e
directed to revive OA 3202/200100  and- @ o e
consider it afresh and dispose i;gofJ;byg;
passing appropriate orders under law.
Parties to appear before it on 2nd i
December, 2002, - Meanwhile petitioner’'s - S
present status in IB which was protecpeq\m“ﬁw;*NQ@ﬁ;
by the Tribunal vide interim ordeﬁfﬂétédj;ﬁﬁ&wyuﬁ
28.11.2001 shall not be disturbed® ey T i
disposal of their OA within four MON LS~ & camein it

of first appearance offparties.“.ﬁ' “A ¢“3&;§F.§_~

20. We know from the decision iﬁ theTCése of-fi”ﬁ
L. . CHANDRA KUMAR v. UNION OF INDIA ANDiOfﬂFB§i 1997ﬂ,i{;
SCC (L&S) 577 that the Supreme Court in£!q5§é§ng9Q§gﬁm@%'r

bt
b
ik

ot

terms held that right to seek judicial reViéwff% one

e

of the basic structure of the ConstitutibhfiéﬁdfGéiii

decisions of the - Administrative Tribunal ' would : be.

subject to the scrutiny before the Divisidﬁ?}éggﬁigéfa
the Hiah Court within whose jurisdicﬁiqn;}@élfégb |
concerned fell. :
the Supreme Court,

conclude

bind this Tribunal because this Tribunal has all India
jurisdiction. i y e

2 1 However, respondents’ learned counsel

contended that the guestion raised about the inherent

lack of jurisdiction of this Tribunal, had not bheeéen

a

[®]

itated or raised before the Delhi High Court and

L



consequently, the said decision not o b il o
fribunal and the qge;t;&u

can still be considered.

SCC . 139, The Supreme :Coufv;

decisions of the Apex Court“'hf:
certain facts and lawih

precedent. The Supreme Céurt'h' 

41, Does this
apply to a conclusi
neither raised not
consideration. In
conclusions be conside
law? Here again t
jurists have carved ,
rule of precedents., I been
as rule of sub-silentio; .'A‘dgg‘
sub silentio, in ' the" technic
has come to be attached to that h 1Se, wnen
the particular point of law 1nVOlved in the
decision 1is not perceived by the court or

e

present  to . its . mind. L (Salmond . aon i o
Jurisprudence 12th - Ednegiicaup el B30 il o e wiaik
Lancaster Motor . Co, = ({lLondon)kosltd. v ’

Bremith Ltd. the Court did not feel bound
by the earlier decision as it was rendered‘
without any argument, without refer _
the crucial words of the rule and without
any citation of the authority” o
approved hy this =« Courtif :
Corporation of Delhi v.
bench held that,
and without argument al
courts thus have _ta
principle for relievir
perpetrated by s
decision which
founded on reasons e Lt
conszideration of issue canno
be a law declared to have
as is contemplated
Uniformity and

in the judament withou f
ratio decidendi. :

Territory i of Pondic
it was observed, it
decision is bindi‘

conclusions but in re
the principles.,
declaration or



,_red¢on cannot be
law or authority
#4% & precedent.
overruling
uniformity
limits is

highlighted.

up  primarily

nnlication of mind A p

i It

24, The AdminIStr

Administrative. Tribunalé'h

Admini

the orovisions of Administrative
The Tribunals are oreation of the statute an
Act does not give the power to the'Tribunall

of inherent jurisdiction to hear the matters

regéard,

Act. 1985 specifically provide
the Act does

persons.

strative Tribunal

o5

25. Section 2 of the

"The provision

(o)

(d)
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26, Section 14 of the Act

about  the jurisdictionuwgﬂqmggxghgl.Q”

Administrative Tribunal. It read

"14, Jurisdiction,
of the Central Administ
Save as otherwise expr
Act, the Central
shall exercise, _on an om t
day, alls the jurisdiction,
authority exercisable
that day by all cour
Court in relation Lo

; : ' i NG l /

() recruitment, and - Mmatters concerning o »
recrulitment, to any All-India Service OR. i /
to any civil SGPViCG,OfHthequ;QQéot;“a Tt ‘

civil  post under the Union or to
connected with defence or in the d

services, being, in either case,
filled by a civiliang: ; ;

a post
efence
POSEs i

(b) @ll service matters concerning- ;
s o B
or

(i1) a person [not being a
All-India Service .
referred Lo sl P
appointed to any civil s
the Union or any civil i
the Union: o] e

(iii) a c¢ivilian ([no
an  All-India S
referred to
appointed to an
or a post connected &

and pertaining t it
member, person
connection with the
or of any State or of
authority within the' ter
or dnder the control of the G
of India or of any corporat
soclety] owned contro
Government:

(c) all service matters
service in connection wi
of ~ the Union concerning
appointed to any  servi
referred Loiein _sub-clau
sub-clause (iii) of
person whose service:
by a State Gover i
other authority or any
soclety] or other body
of the Central Gov
appointment. e
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(Explanation.- For the removal O
is __hereby declaredqmpthagvmrggg‘
"Union”  in this _ sub-section.
construed as 1nc1ud1ng ref en
Union territory.] T A
(z) The Central  Govel
notification, apply. B
date as may be specified in%

of India and to corporati
owned or controlled by
a local or other aut
[or soo1ety] controlledions

considers it expedient 'so
purpose of facilitatil :
scheme as envisaged by thi
dates may be so specified
sub-section in respect of diff
of or different categories unde
of, local or other  autl
corporations [or societies].

(3) Save as otherwise expressly provided in
this Act, the Central Administrative
Tribunal shall also exercise, on and from
the date with effect ' from K whichy sthe = #s s
provisions of this sub-section app o any smh b
local or other authority or corporation [or
societyl, all the jurisdictioﬁ?"”“ﬁ""a ollh

authority exercisable  immediate: :

that date by all courtsﬁ(exce
Court) in relation to-

(a) recruitment, andﬁ_m
recrulitment, to any service
connection with the a
local or other authori'
for society]: ”,and :

(b) all service matters.
[other  than . a: ¢

clause (a) or clau

oonnection with
local or other au
[or society]
serviceﬂ_ofp_su
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expressly  provided - in
nrovisions of Section_léwa>i

of Section 2 of the Act.

held in the case of L. _
once the orders -of
judicial review, the decisions of th :
bind this Tribunal. It cannot by that 't ' -
order of the High Court wasrsub éi}éﬁgfo ”»iJLj-L; 15 "«Q A
Tribunal had invoked Sectiongz*'éﬁ 3 i
application.  But the Delhifﬁi h.

has

officer is within the purViéw~
Tribunal, this Tribunal,j‘?f,”i

entertain the application 1

29. Responden
the Supreme

MAJOR _M.R. PENGHAL V.

1998 (5) SC 624.
Department.

the Army.

2 s
guestion for oonsiderationﬂ

the appelléntyvq
Department for
clerk, . but:



P

Unit o hises ch01oel deﬂ”
circumstances,  the aDDeLlQQLﬁM§§ )
an dppolntment tos worhbggw erk in t
army Postal Service on the o na_tﬁjaoth
he would remain a 01vilian'emp o& ° on
deputation in the Army. Th p’ll 1

accepted the aforesaid offe e& '
to the conditions that he would rev
the civil appointment A 'Post
Telegraphs Department on hi§ eas
the Indian  Army Postalw«Segv ce s
these conditions, the appellant continued
Lo serve in the Army  a:
emplovee of the Posts'

1"‘*"’.3 udrl

i
uo to the rank of a Major i ;” .Indiqn
Aty . However, the appellant was only
given a temporary _oommissiq g@nd;g_
worked as such till the date*ﬁ - h
relinguishment Was ordened gy
aforesaid facts clearly demonstrate
the appellant has a lien with the. Posts
and Telegraphs Department gfworking §3h“
deputation in the 1Indian Army Postal
Service and at no point of time the
appellant became a full- fledged army e
-personnel. Since the appellant was not a :
member of the Armed Forces and continued
to work as a civilian on deputation to
the Army Postal Service, his case was
covered under Section 14(1)(a) of the
Administrative Tribunals Act. In that
view of the matter, the High Court was
right in rejecting the writ petition
filed hy the appellant, whereas the
Central Administrative ranseTribunal
erroneously accepted the claim of the
appellant that he is an army personnel.
We, therefore, uphold the judgment‘ ‘and
order of the High Court dismissing the
writ petition filed by the appellant,
Since the appellant while holqing,ﬁcivlg
post was working in_  the Arm Postal
Service on deputation,' : ’
Administrative Tribunal had
to  entertain
application
accordingly set aside the
31-1-1997 passed _ by

order

Administrative Tribunal, Princfpal Bencﬁ“‘ G b

New Delhi, and remand the case to. it to
decide expeditiously Original Application
No.1647 of 1996 of the llant, on
merite, "

30 However, provisions of Section 2 had not
heen considered and, therefore, the deci%ion of the
Supreme Court in the facts of the é;%
to be the question in controvegeylf

hold keeping in view the ratio aééi”

@ 4qumn¢wwm*“%m@“*
i
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this Tribunal necessarily must.

entertain the application.

Ly Learned counsel for tt : il i
that in the past,,some”of'th_

been taken on deputation with De
He referred to us para 5.07% ib,OA,

names of such persons have been given w

absorbed on 22.11.2000.

OF MYSORE AND ANOTHER v.

SC 1104, Perusal of the sa

was 1f the person was on deputatio
if it was to be so done‘f

deputation. The Supreme C‘

e the-ot er han;;:
undisputed fact that six othe
who were similarly
absorbed from the dates on
initially joined duty, afte
to the Polytechnics. It S
of the appellant -
whereby the absorp AE B
of Technical Educati n wa
to the date on which a persor
came on deputation,.
from, excepting in
respondent. This
Hiagh Court was righ :
State Government had
“that if a person w ;
Department of Technice
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another department and he stayed on..in.. .. ;
that other departmentwfgrga”wrea§onable kil
long time his absorption iﬁ that ¢
depar tment should be made to relate back it
to the date on which he Wwas initially (ol
sent.” There Was. . no - Sustification .. .o o
whatever to depart from this principle of St b
policy in the case of the respondent, who :
was, in. all material respects, AnE the "iacsiiid
same situation as K.,_N.;"Chetty"j?Very”“ﬁﬁf“?*mﬁ**
rightly, the High Court has held that his Pl
“impermissible reversion” for a short . o
while in 1955 to the parent department 4
: was no ground to hold that he was not :
B similarly situated as K. _ Narayanaswamy :
: Chetty.  This so-called reversion to the :
E parent Department for a short period in

1955-56 could not by any reckoning be

i : treated as a break in his service, this
period having been treated as leave. Nor
did it amount to reduction in rank. In

any case, this ‘reversion’ was not
ordered owing to any fault of the
respondent. It is not the appellantd: -
case that the respondent’'s work in the
I Department of Technical Education was
found unsatisfactory or that he was not
otherwise suitable or qualified to hold
the post of Tailoring Instructor in that
Depar tment. That he was suitable to be
ahsorbed in that post, is manifest from
the recommendation of the Public Service

commission and 1is implicit in  the B
&) impugned order, itself.” = e e

distinguishable.

34, This question,héafggéq

Tribunal in the case of ARJUN SINGH NE

INDIA & ORS.. O.A.NO.#&G[ZU&S,ﬁ

Therein also 1t was agitated‘thaf%fwdi"'

S

in individual cases that has tbibéj'

if merits.  In fact, the Supreme Cbu?t;ihﬂthe

% ‘ STATE OF HARYANA & ORS. v} RAM KUMAR MANN JT 1997

%; SC 450 had commented upon the doctriné”dffdigﬁfimiﬁata

- The Supreme Cour : i e I
é? e Supreme Court heldwthat,Governmentw¥n11t§,9wn;reasqﬁsg
; can give permission in similarwoases to__;6méifofF?wF

doct

emplovees to withdraw theihwfesignétfd ‘%Hé
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of  discrimination is foundéddw;u on

enforceable _righttmnvArﬁiglﬁ;;iﬂgﬂQﬂlﬁr

from the impugned order, all

are
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the sald order.

the egquals.

argument.

Iv. IF_THE APPLICANTS.

IN DELHI_POLICE:

5 vears on deputation.

absorption and,

31..... After the,arguﬁé@t

Bench of this Tribunal

CHOURSIYA Ve UNION



Intelligence

Assistant (Generallwﬂin

vyears hut

absorbed and were

R RN

=}
%
e
sk
o
[y
o
o
t
[
Qo
b |

B 1. Whether the,f
g to have been ’
/3 respondents irresp
an the subject?“

c 2. Whether th

be considered for ab ,;
the consent of his pareqw

2% Generally.
38. The Full

i 5o Applicants cannot
have been absorbed 1 3
the respondents irresp
the instructions on th

(2) The applica t'~

Avparentmﬁd

(3) Does not ar
39, Keeping

Larger Bench, 1in its broad

than 5 vears and theﬁef‘fg:
absorbed, must fail. 3

40, There is
same matter. The questio
not arise beeauee

record to indicate
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41, It was urged that unde “tﬁ,

Act,  Rules have

sccordance with the Delhi Police (Gene

of Service) Rules, 1980, there cduid

42. The said argument shall

hereinafter wherein 1t 13 conte ded
persons have right of conSi@gtatiO' fo

in Delhi Police. Perusal gngdie 17

(General Conditions of qervice) Rules

shows that it does not contemplat

i

absorntion. Resultantly, the saidﬂara mej

43, Pertaining  to
reference has been made to the

PRASAD v. MANAGING DIFR

@
D
=
=
53
—{’
o
@
|
w0
1]

Counsel
it clear that ;
deputation has no right
the service whe g~1n
deputation. _ H
may depend
contrary.

absorption
then ~such

of

wlth the
Rule 16(3)
the  Nigam
Absorption

Public Undertaki”ﬁ$¥
for absorption o
deputation.




: 125 5 In..the .. presept e CRSE
considering  the fects,mitm,is gpparent
that action of respondent NO. 1“ ig“wnotuw
passing the order for r9patriation_ or i
absorption qua i thase respondent Sy WAS i
unjustified and arbitrary. On the basis = = 1
of Rule 16(3) of the Recruitment Rules, i
appellant was appointed on deputation in
May 1985. He was relieved from his
parent department on 18th November1519§§._
and doined Nigam on 19th Novembea, S b,
Under Rule % of the U.P. Absorption o
Government Servants: 2 aing e‘PubliC@

RISRACS

Under takings Rules, 1984, he was required
to file an application for his absocption
in employment of Nigam. Thereafter Ton o
the basis of letter dated 22.12.1987
written by the G.M. (H@) and on the
basis of the letter dated 30.12.1987
written by the G.M. (NEZ), he opted for
continuation and absorption in service of .
Nigam by letter dated 31st December 1987.

The General Manager (N.E.Z.) by  letter
dated 17th September, 1388 wrote to the

GM  (HQ@) that appellant’'s service record

was excellent: he was useful in service

and as he was about to complete 3 years

on deputation, appropriate order of
absorption be passed. Nothing was heard
from the General Manager. Further on

19-11-1990, as_ soon as the appellant

completed % vears of ' deputation, bhis

deputation allowance was stopped with

effect from that date. The appellant

continued in service without any break.

As per Rule 4 of the U.P. Absornption.of.
Government Servants ol N S Publac

Undertakings Rules, 1984 which was
admittedly applicable, provides that _no
government servant shall ordinarily be

permitted to remain on deputation, for &
period exceeding 5 vyears.  If theff
appellant was not to be absorbed
ought to have been repatriated in
vear 1990 when he had completed
of service on deputation. By not &
30, the  appellant @ is seriously

preijudiced. The delay or inadvertent . .
inaction  on the part of therOfficers®of & e i
the Nigam in not passing appropriate i
order would not affect the app

right to be absorbed.” : :

Perusal of the findings as well as

clearly show__that there i was:: a;'
deputation prescribed. Rule 4 olearly provided
"No  Government servant shall ordlnarily be permitted

to  remain on deputation for a period exceeding five .

vaears', Thereafter., the subsequent rule provided foriw%d



absorption of

Supreme Court,

of Government Servants in Public Unde
1984, it was held that the concern

absorbed in the service of Nigam

applicants are

under :

is no such rule corresponding te

i, Thatiris not”fh

applicable 1in the matter befor

In face of the,afdresaidé»

FOR_BEING ABSORBED

DR R

45. Rule 5 of the

“(h) Notwithstan
contained in &

of opinion that
expedient in the
do, he"_maxﬂhmak_

deputation basis
persons  from any
territory or Ce
or. . any . .other i
appointments are mad
of Police,
the
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SEs s e s b sk

Govt, of India/Delhi Admin tr

_time to time govertumg .the _dep
government_ servan;s

I8 permits taking
Organisations or_  any .

Delhi Police. Rule

heen relied upon,
. e
to sanction permanent absorptior
upper and lower subordinates wi
concurrence of  the Hea
State/Union territory,

nisatio

O
(83]
=

rg

il

. upper and lower subordin
police forces and vice-ve
Commissioner - of Police, &« &
sanction permanent absor Qgg
Police of upper and lowe' |

territories N
Organisations, w
with the ooncurrel
Folice  force.
territory, orf
Organisation
Commissioner
permanent tran
subordinates
inspectors
nermanent

Polioe
concurrence of,mthewHeadwp”
force concerned. In the ca
permanent transfer of an
Delhi Police to any
vice-versa, the Commission
shall obtain the prior sanction of
Administrator.!th raas i 8

a6, There was
us as to if the applicants w
under Rule S(h) of

Recrul tment) Rules,
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. 47._This is the only enabling

permits __ certain persons__of __ the

serve in  Delhi Police.  We 'ﬁaVé°
therefore, in rejecting the

respnondents to that effect.

48.  Learned counsel

wtnae

decision of

Delhi Police or not. %

Supreme Court ‘in the ca

distinguishable.

Police. The

does not imply that

therefore, the expression

must  mean only confermen

deputation.
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regular emplovee.

51, S0

concerned, it does not oonfer a
a person on deputation :
the sanction of the Cémmissiéhs;-
other conditions which
not be repeated.
interpretation of Rule 17,

of controversy in this‘tfibU’

o i
in this regard. Those pe sohs :hal

of this Tribunal in OA 2547/9

and the Delhi High Court upheld the Sam'
orders that have been passed in
exigency cannot be followed._ The Délh
reproduced the
with the same in Civil Writ No 5220 1
7.2.2001 entitled

,““Rule_
Conditions
prghtain
absorption.
the Commissionerb
permanent absorpt]
lTower QubordinateSf'
other  States/U
Central

the Head of the o
Accordingly
absorption canhnot
deputationist '
absorption, but
which absorptio
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In the present case, this Tribunal had
carlier directed in _ common. _ judgment
passed in 0.A.No.1421/91 __ and ''similar.
other applications that if the applicant
e cle a representation, it would be
conzidered by the respondents and if the
applicant was found to possess the
requisite  gualifications under the Rules
on  the date of the impugned order of
repatriation, ~ that is,. oh 2311991 .¢ he
Iy be absorbed if otherwise found
eligible for absorption. Admittedly, on
Z3.1.1991, the applicant had crossed the
age of 40 years and, therefore, if he was
not ahsorbed. he has no reasonable or
valld ground to challenge the order of
iz  repatriation. We may also point out
@ decision of the Supreme Court in State
of  Madhva Pradesh and others vs. Ashok
Deshmukh and another, 1988 (3) SLR 336,
which says  that in the absence of bias
and mala fides, an order of repatriation
made in administrative exigencies cannot
he challenged. We, therefore, find no
met it in this QA Accordingly it
dqeserves to be dismissed.”

We are in  agreement with the

ahove findings of the Tribunal as it is
settled law that a deputationist has no
Lege ] and veslted rightato resist

repatriation to his parent department.
The petitioner was repatriated as far
hack a#t on  August 8, 1992 and e
continued to agitate this question before
tive  Tribunal as well as before this
Court, We do not find any ground to take
a contrary  view than the view as

expre

ssed by the Tribunal in the present
case. The petition is, therefore, devoid
aof  merit and the same 1s  dismissed
accordingly. ”

This oprovides the answer to the araument so much

thouaht of by the learned counsel.

%2, In fact, the Supreme Court in the case of

STATE OF PUNJAB AND OTHERS v. INDER SINGH AND OTHERS,

(1897) 8 SCC 372, held that a person . on deputation

cannot claim permanent absorption on deputation post.

53 Learned counsel for the applicants in
fact urged vehemently that once the rules provide that

&  nerzaon oh deputation can be taken and permanently



Py
ahzorhed, therefore, they have right to be considered
and  once that right is defeated and ig, not being
given, the Articles 14 and 16 of the Constitution are
violated,. Qur attention 1in this regard was drawn
towasrds the decision of the Supreme Court in the case

ol s MUNIYAPPA NAIDU v. STATE OF KARNATAKA AND

OTHERS. AIR -1976 ..5C 4. & 3 5 Therein also, the
deputationist Senior Health Inspectors were claiming a
similar right of permanent absorption and the Supreme
Court held that such a right did not exist. It was
helcd  that there was no scope under the Cadre and
Recruitment Regulations for their absorption and it
was impermissible to do so. This shows that the cited
decision  was confined to the paculiar facts that were

hefore the Supreme Court and is distinguishable.

S, In  the case of STATE OF ANDHRA PRADESH

AND _ANOTHER v. SADANANDAM AND OTHERS, AIR 1989 sC

2060, the Supreme Court held:

16, We are now only left with the
reasoning of the Tribunal that there is no
justification for the continuance of the old
Rule and for personnel belonging to other
zones  being transferred on promotion to
offices in other zones. In drawing such
conclusion, the Tribunal has travelled bevyond
the limits of its jurisdiction. We need only
point out that the mode of recruitment and
the ceategory from which the recruitment to a
service should be made are all matters which
are exclusively within the domain of the
aexecutive, It is not for judicial bodies to
51t in  judament over the wisdom of the
executive in choosing the mode of recrulitment
or  the categories from which the recruitment
should be made as they are matters of policy
decision falling exclusively within the
nurview of the executive. As already stated,
the question of filling up of posts by
persons belonging to other local categories
or zones 1s a matter of administrative
necessity and exigency. When the Rules
provide for such transfers being effected and
when the transfers are not assalilled on the

ground of arbitrariness or discrimination, the
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B
nolicy of transfer  adopted, by the
Government cannot be struck down by Tribunals
or Court of Law.”
I+ i< obvious that Supreme Court held that if there is
s policy framed. it should be adhered to. But as
would be noticed hereinafter, the policy is subject to
change and in the present case, the policy adopted has
bheen not to absorb any of the deputationists.

Resul tantly, even the cited case will have no

application to the facts of the present case.

55. Our attention in this regard was drawn to
the letter written from the Office of Commissioner of
Police in the year 2000 referring to the fact that
there 1is a policy that after one yeér, a person who

has served on deputation, can be considered.

%56 . Oour attention was further drawn towards
page 6 of the counter reply in OA 1293/2004 that there

were certain guidelines in this regard.

57.  0On record, no such guidelines have been
nroduced, But the policy decision or guidelines 1in
this regard can always be adjudicated on basis of the
material placed before us. As would be noticed, the
respondents have taken a decision not to absorb any of
the deputationists. The reason dgiven is that more
than 500 Constables have been recruited and,
therefore, the deputationists must be reverted back.
It is obvious that there is é change in fhe policy and
what has been referred to above'on behalf of the

applicants will ocut a little ice in the backdrop of

these facts.



Cast ot
58. In that event, learned oouhsel for_  the
annlicants nas  drawn  our attention to vacancy

positions to demonstrate that sufficient number of
nosts  of Constables are still availlable. Even if the
new Constables recruited or absorbed, still there

would be sufficlent vacancies.

o

59, This is a policy decision. The
aoplicants had been taken on deputation as per the
regulrenant, We have already referred to above that
the applicants have no right to be absorbed. If the
respondents  do not intend to absorb them pérmanently,
they cannot insist aon thié regard. In this view of

the matier, availability of the posts will not confer

a riaght on the applicants.

60, In fact, most of the present applicants
had earller also filed Petitions in the Delhi High
Court. Writ Petitions N§.9100~9226/2d65..oégé. ﬁé
before the Delhi High Court on 27.1.2004. The Delhi

Hiagh Court dismissed the Petitions holding that:

"We have heard the counsel for

the petitioners. We do not find any
force in  the submission of counsel for
the petitioner. The petitioners are
recrulted personnel of CISF, ITBP and
CRPF . Their period of deputation to the
Delhi Police was for one vyear. Even

though it was contended before us that
Ministry of Home ATfairs has settled the
terms for deputation for three years but
Delhi Police has taken the petitioners on
deputation for a period of one vear,
therefore, they cannot claim that they
are entitled for deputation to a period
of three vyears. Even. _otherwise if
certain  posts are to be filled in Delhi
Police whether for the purpose of. new
recruitment or in terms of the affidavit
which has been filed in Public Interest
Litigation in other writ petition that

itself cannot give right to the
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- netitioners Tor appointment. to such. posts
ol for further continuation ot deputdtlon
ar moreover these opportunities of

Liig employment should be given to other
ner sons who are unemoloved and are

seking  employment as Constable in Delhi
Pﬁllbe The petitioners who have already
been working with the respective
paramilitary. oruanisations have_no_vested
right fo 30001ntment or continuation of
their deputation  if respondent do _not
desire the same, However, Mr. Bhushan
has contended that children of some of
the petitioners are studving 1if the
transfer order is given effect from
3.72.2004, it would entail hardship to the
children who are studying 1in schools.

M . D.S. Norawat, DCP (Headguarter)
Delhi Police is present in the Coltti: ~He
says that they will not implement the
transfer order till 0. 4. 200%:

(Emphasis added) ™ ;{
This answers the arguments of the applicants. Because .
as far back as January, 2004, their claim had been

rejected. keeping in view the hardship, they were

granted stay to implement the transfer 'order o 1
30.4.2004, Wwe were informed that theéeafter the
General Elections were placed. It was followed by the
impugned orders. A fresh bunch of petitions have been
filed. Totality of their facts indicate that there 1is ; ‘;

no merit therein.

61, For the reasons given above, the
aforesaid Original Applications must be held to be

without merit. They fall and are dismissed.

i R — )

Vile Mot ’LJ("I'._HI_YQ)‘!.AI"‘ o
Member (A)

FNSN/

9.7.2004

At this stage, leamed counsel for the applicanté request

that some time may be granted to challenge this order,

: ‘We allow
the applicants time upto 19.7,2004.

8 The interim order passed in
individual cases would contirmue till 19,7%.2004.
Issue DASTI order.

(R.K. Upadh aya ) VgD
% Member ( :SE39%82§W31




